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PREFACE. 


The presenting a new Edition of Mr. Serjeant 
Hawkins’s Work on the Pleas of tjie Crown to the 
Profession, the Editor feels does not require any apo¬ 
logy. For although the law has been greatly altered 
in many respects since the work was first published, 
yet the great mass of it still remains law to this day ; 
and the work has, down to the jiresent period, retained 
an undiminished reputation. To render the work 
more extensively useful, by inserting the variations 
made in the criminal law by modern statutes, and 
noting subsequent decisions of the Judges, is what the 
Editor has attempted. The manner of performing this 
task may jjerhaps require an apology:—but he submits 
his labours to the indulgent consideration of the Pro¬ 
fession. There is, however, one liberty that he has 
taken with the original arrangement of the work, which 
he feels himself bound to explain his reasons for adii^t- 
ing. In the original arrangement of the learned au¬ 
thor, he followed the course before adopted by the more 
ancient authors on Crown Law, viz. Staundforde, Hale, 
Pulton and Dalton, of dividing his felonies, into felo¬ 
nies at common law and felonies by statute. At a time 
when the felonies by statute were cqpaparatively few, 
they formed but a sort of short appendix to the others. 
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and did not derange the natural distribution of the work. 
But now they have become so numerous, as to far ex¬ 
ceed those at common law; and it became necessary to 
distribute them under proper heads, according to the 
subject matter to which they related. In doing this, 
it struck the Editor, that the whole of the First Book 
relative to Offences might be newly arranged, according 
to the Analysis of Mr. J. Blackstone; which he ven¬ 
tures to consider the most perfect Analysis of the 
law that has yet appeared. He has accordingly so ar¬ 
ranged the First Book; but in doing it, he has left the 
text of Mr. S. Hawkins unimpaired, and has faithfully 
preserved it entire. 

With respect to former Editions.—The last was 
published by Mr. Leach, in the year 1795. But it 
appears to the Editor of the present edition, that the 
book was swelled to an unnecessary bulk, by the inser¬ 
tion of much matter wholly irrelevant, or but slightly 
connected with a work which professed to treat only 
of “ Pleas of the Crownfor instance, the whole of 
the then Highway Act, verbatim, the Turnpike Act, 
&c/ These excrescences are rejected in the present 

edition; bitx as Mr. J.each did also bring down the 

/ 

statutes and decisions to the date of his publication, 
the matter which he inserted, and is still retained, is 
distinguished by the mark with which he himself dis¬ 
tinguished his own additions, (f) The subsequent sta¬ 
tutes and the principal notes are the work of the pre¬ 
sent Editor. There is one other matter to which the 
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Editor wishes to advert, before he concludes. His 
objects are conciseness and correctness. He has 
not, therefore, accumulated all the cases which he 
could collect, and detailed them at length. He has 
also very sparingly referred to the rulings of single 
Judges. This is not done from disrespect to such de¬ 
cisions ; but he has repeatedly heard the most able 
Judges,—the present and late Lord Chief Justices of 
the King’s Bench, and others,—express their wish 
never to hear of N isi Prius decisions quoted as authority. 
If they ought not to be received as settled law in civil 
actions, still less ought they in the construction of 
criminal statutes, particularly when it is considered 
under what circumstances of mere momentary consi¬ 
deration, a judge is frequently called upon at the 
Assizes to deliver an opinion upon the construction 
perhaps of a confusedly penned statute. 

He has now only to repeat the hope, he has before 
expressed, that his labours will meet an indulgent con¬ 
sideration, and a pardon for the many imperfections 
which he fears may be found in the execution of his 
task. 




TO 

THE RIGHT HONOURABLE 


Sir CHARLES ABBOTT, Knt. 

LORD CHIEF JUSTICE 

OF 

ENGLAND. 


MY LORD,' 

I FEEL much grati5ed in dedicating this new 
Edition of Hawkins’s Pleas of the Crown to 
your Lordship, inasmuch as it affords me the 
public opportunity of expressing my feelings of ‘ 
deep respect, (in common, I believe, with the 
Profession at large,) for that profound legal 
erudition which justly called your Lordship to 
the eminent station which you now fill. And 
having long practised in your Lordship’s Court, 
it is with equal gratitude I acknowledge the 
kindness and urbanity I have ever received at 
your hands in the performance of my professional 
duties. 

That your Lordship may long enjoy the vigour 
of Health adequate to the discharge of your 
arduous duties, is my sincere wish ; nor will the 
completion of thht t^ish be%c^y fro yqur 
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ship’s advantage; for that the adiiiinistration of 

- \ 

the Criminal Justice of the Kingdom sh($uld long 

'V 

r^ain^under the vigilant insjlfection of an able 
and impartial Supreme Criminal Judge, is but 
the wish of a good Citizen for the security of the 
lives and liberties of his fellow subjects. 

I have the honour to be 

Your Lordship’s 
Most obedient humble Servant, 

J. CURWOOD. 



TO 


THE RIGHT IIONOURADLE 


THOMAS LORD PARKER, 

BARON OF MACCLESFIELD, 

AND 

LORD CHIEF JUSTICE 

OF 

ENGLAND. 


MY LORD. 

Tiiii following Treatise, containing that pait o- the law, 
w'hich is peculiarly iiinler the administration of the chief justice 
of England, I presumed, in regard to the subject of it, to think 
of presenting to your I,ordship; which your goodness having 
been pleased to permit, it is with the less uneasiness that I ven¬ 
ture to make it public; for I could not hope to introduce it into 
the world with greater advantage than under your protection. 

This was the real ground of my ambition to dedicate it to your 
Lordship, and not to give myself an opportunity of publishing 
how much 1 honour those woiuh rful talents that have raised you 
to so high a station. A private character indeed may be set forth 
to advantage, and many virtues in it be made known by an address 
of this nature, which might otherwise have lain for ever concealed; 
but your Lordship’s is public and conspicuous, and can appear 
nowhere with so much lustre as when you sit in judgment, where 
that vast genius you are blessctl with shines forth to all the 
worhl, adorned with all the improvements that human heart can 
furnish, and supported with the greatest courage and integrity. 

And nothing less, my Lord, could give you that command of 
all the variety of business which conies before you, and that fa¬ 
cility with which you dispatch it. The most intricate points of 
law, that have for ages lain in confusion and obscurity, when 
they fall under your Lordship’s consideration, receive such light, 
are stated and explained with such exact method, and such pro- 

priety 
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priety and beauty uf expression, that the most polite composi¬ 
tions appear not more elegant, nor the most demonstrative more 
convincing. This, my Lord, is the agreeable part of the exercise 
of your authority, being no violence to that general humanity 
which you delight to shew to all mankind. But the duties of 
your ofiicc require you sometimes to put on another character, 
and to shew the awful face of justice, to curb the rage of an un¬ 
ruly people, and to fright them into their duty by the terrors of 
the law; and it is with pleasure ail good men see your Lordship 
pursue the prevailing vices of the age with such zeal and indig¬ 
nation, that crimes no longer appear less odious for being fashion¬ 
able, nor are they more secure from punishment for being 
popular. 

These, my T^ord, are blessings which the whole nation shares 
in, and have an influence upon all parts of the civil administra¬ 
tion. But we, who have the honour to attend your Lordship at 
the bar, are in a more particular manner to acknowledge our 
obligations for that candour and condescension with which you 
treat us. The encouragement you give to our weak endeavours, 
no less engages our afiections, than your comprehensive know¬ 
ledge and clear and accurate judgment command our reverence 
and esteem. 


Such goodness charms all that approach and feel it; and it 
was with universal joy we saw your Lordship’s firmness to the 
present establishment, and great services to your country, distin¬ 
guished lately by an accession of honour from His Majesty, 
whose wisdom in conferring his favours has eminently appeared, 
by the many signal benefits the nation has received from those 
who^ have the honour to •’erve him. I am with greatest 
respect, 

Mv Lord, 


Your Lordship’s 

Most obliged and most humble Servant, 


WILLIAM HAWKINS. 



THE 


AUTHOR’S PREPACEt 


l^OTHING is more common thuii to hear those who have 
taken only a superficial view of the Crown-law, charge it with 
numberless hardships and undistingiiishing ngour; whereas 
those, wlio have more fully examined it, agree that it wants no¬ 
thing to make it admired, for clemency and equity, as well as 
justice, but to be understood. It is so agreeable to reason, that 
even those who suffer by it, cannot charge it with injustice; so 
adapted to the common good, as to suffer no folly to go un¬ 
punished, which that requires to be restrained : and yet so tender 
of the infirmilies of human nature, as never to refuse an indul¬ 
gence where the safely of the public will bear it; it gives the 
prince no power, but of doing good, and restrains the people 
from no liberty, but of doing evil. 

It would be needless therefore to say any thing of the useful¬ 
ness of this treatise, could 1 be so happy as any way to come up 
to the design of it, which was to vindicate the justice and reason¬ 
ableness of the laws concerning criminal matters, and to reduce 
them into as clear a method, and explain them in as familiar a 
manner, as the nature of the thing w'ill bear. 

Had any of the great men, who formerly have written oii this 
subject, gone through the whole law relating to it, all farther at¬ 
tempts of this kind had been unnecessary. The treatise pub¬ 
lished under the name of Sui Matthew f Ialk, is indeed very 
useful, and written in a clear method, and with great learning and 
judgment; but it is certainly very imperfect in the whole, and 
seems to be only a model or plan of a work of this kind, which 
is said to have been intended by him. 

Sir Edw ard Coke’s Third Institute is also a treatise of 
great learning, and not unworthy of the hand that produced it; 
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blit yet seems by no means a complete work, many considerable 
heads being cither wholly omitted in it, or barely touched upon. 

The treatise of Sir William Staundkorde seems to be 
writ with great judgment, but he takes in a very small compass, 
scarce mentioning any offences under felonies. 

As for the Treatises of Lambaro, Crompton, Pulton, and 
Dalton, they, having an eye chielly to the direction of justices 
of the peace, and tnuiting of the Crown-law no farther than as it 
concerns them, are far from being complete systems of it. 

U pon the whole, I apprehend that none of the authors before- 
mentioueil were so perfect, but that, by reducing all the laws re¬ 
lating to this subject under one general scheme, they might ge¬ 
nerally be understood with much less dilliciilty than they have 
hitherto been. This it was induced me to w'ritc on this subject, 
and I hope to finish the whole in Tw'o Hooks; proposing in this 
First to shew the nature of criminal offences; aud in the Second, 
the manner of bringing offenders to punishment. 
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ADDENDA et CORRIGENDA. 


SINCE the greater part of this work has been in the press, 
several alterations have been made in the criminal law by the acts 
passed in the last session of parliament. It has become therefore, 
necessary to notice them, and they are added by way of Addenda 
to the work. These alterations have more particularly applied 
to matters connected with the trade of the kingdom. 


Bankrupts. 

(Public Trade, c. 29.) 

By the 5 Geo. 4. c. 98. the several statutes relating to bank¬ 
ruptcy have been repealed, and the whole consolidated into one 
act. The clauses therefore set out from the stat. 5 Geo. 2. c. 30. 

(vol. 1, p. 586.) arc repealed, and in lieu thereof, it is enacted by 
sect. 108. of the above act of Geo. 4. “ That if any bankrupt 
“ shall not, before three o’clock in the afternoon of the forty- 
** second day after he shall have been declared bankrupt, notice 
** thereof in writing having been first left at his usual place of 
“ abode, or served upon him in case he was in prison, and no- Bankrupt not 
“ tice given in the London Gazette, of the issuing of the commis- surrend! ring 
** sion,audof the meetings of the commissioners, surrender himself and sulmiitting 
“ to them, and sign or subscribe such surrender, and submit to examme , 
“ be examined before them from time to time upon oath, or being 
** a Quaker upon solemn affirmation; or if any such bankrupt 
“ upon such examination shall not discover all his real or per- making a 
soual estate, and how, and to whom, upon what consideration, discovery of ifis 
and when he disposed of, assigned or transferred any of such estate and cf- 
“ estate, and all books, papers, and writings relating thereto, ex- 
“ cept such part as shall have been really and bona fide before 
sold or disposed of in the way of his trade, or laid out in the 
ordinary expense of his family; or if any such bankrupt shall or not delivering 
not upon such examination deliver up to the commissioners all up bis goods, 

** such part of such estate, and all books, papers, and writings re- 
lating thereunto, as be in his possession, custody, or power, . 

(except tbe necessary wearing apparel of himself, his wife, and of^ 

children,) or if any such bankrupt shall remove, conceal, or £ 10 . 

** embezzle any part of such estate, to the value of ten pounds, or 
** any books of account, papers or writings relating thereto, with 
" intent to defraud his creditors, every such bankrupt shall be 
deemed guilty of felony, and be liable to be transported for oansported Iwc 
“ life, or for such term, not less than seven years, as the court 
VOL. I. c “ before 
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'' before which he ahall be convicted shall adjudge; or shall be 
" liable to be imprisoned only, or imprisoned and kept to hard 
“ labour in any common gaol, penitentiary house, or house of cor- 
“ rection, for any term not exceeding seven years.” 


Artificers going abroad and Expoi'ting Tools and Machinertf;8fc. 

(Public Trade, c. 29.) 

By stat. 5 Geo. 4. c. 97. w'hicli recites that, “ Whereas it is 
expedient that the several laws relative to artificers going into fo¬ 
reign parts should be repealed it is therefore thereby enacted, 
" That from and after the passing of this act, a certain act passed 
5 Geo. 1. c. 27 . “ in the fifth year of King George the First, intituled Ah act to 
*' prevent the inconveniences arising from seducing artificers in 
“ tiie manufactures of Great Britain into foreign parts; also so 
“ much of a certain other act passed in the twenty-third year of 
23Geo.2.c.l3. “ Ring George the Second, intituled, an Act for tlie effectual 
" punishing of persons convicted of seducing artificers in the 
‘'manufactures of Great Britain or Ireland out of the dominions 
“ of the crown of Great Britain; and to prevent the exportation of 
“ utensils made use of in the woollen and silk manufactures from 
“ Great Britain or Ireland into foreign j)arts; and for the more 
“ easy and speedy determination of appeals allowed in certain 
“ cases, by an act made in the last session of parliament, relating 
“ to persons employed in the several manufactures therein men- 
“ tioned; as relates to contracting with, enticing, persuading, or 
" endeavouring to persuade, solicit or seduce manufacturers, 
“ workmen, and artiticers, as therein mentioned; also so much of 
“ a certain other act passed in the twenty-second year of King 
22 Geo.3. c. 60 . “ George the Third, intituled. An Act to prevent the seducing of 
" artificers or workmen enjployed in printing calicoes, cottons, 
“ musiins, and linens, or in making or preparing blocks, plates, 
" or other implements used m that manufactory, to go to parts 
“ beyond the seas; and to prohibit the exportation to foreign 
• Sic. " parts,* any such block.s, pl ites, or other implements, as relates 

“ to contrardng with, enticing, persuading, or endeavourmg to 
“ seduce or encourage artificers and workmen as therein men- 
“ tioned; also so much of a certain other act passed in the par- 
“ liament of Ireland in the twenty-fifth year cf King George the 
25 Geo. 3. " Third intituled. An Act to prevent the practice of seducing 

“ artificers and manufacturers of this kingdom, and of exporting 
“ the several tools and utensils made use of in preparing and 
“ working up the manufactures thereof into parts beyond the 
“ seas, as relates to contracting with, enticing, persuading, or en- 
“ deavouring to persuade, soliciting or seducing manufacturers, 

“ workmen, or artificers, as therein mentioned; and also so much 
“ of a certain other act passed in the twenty-fifth year of King 
25 Geo. 3 . e. 67. “ George the Third, intituled, an Act to prohibit the exportation 
“ to foreign parts of tools and utensils made use of in the iron 
“ aud steel manufactures of this kingdom; and to prevent the se- 

“ ducing 
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** dvctng of artificers or workmen employed in those manufac- 
** tures to |o into parts beyond the sea8> as relates to contracting 
with, enticing, persuading, or endeavouring to seduce or en- 
" courage artificers or workmen as therein mentioned; also so 
much of a certain other act passed in the thirty-ninth year of 
** King George the Third, intituled. An Act to explain and amend 
** the laws relative to colliers in tliat part of Great Britain called 
" Scotland; as punishes the seducing or attempting to seduce col- 
** liers or others, as therein mentioned; together with every*other 
" law, statute, or enactment, relative to the same subjects, or any 
" of them, and whether in force throughout or in any of the 
** United Kingdom of Great Britain and Ireland, shall be, and 
" the same are hereby repealed, save and except in as far as the 
** same may have repealed any prior act or enactment.” 


Comb'malion of Workmen. 

(Public Trade, c. 29.) 

The stat. 5 Geo. 4. c. 95. reciting a variety of statutes from the 
30 Ed. 1. to 57 Geo. 2. regulating different trades, repeals the 
same so far as relates to the combination of workmen, and all 
other laws, statutes, and enactments, now in force throughout 
“ or in any part of the United Kingdom of Great Britain and, 
Ireland, relative to combinations to obtain an advance of wages, 
“ or to lessen or alter the hours or duration of the time of work- 
“ ing, or to decrease the <j|uautity of work, or to regulate or con- 
troul the mode of carrying on any manufacture, trade, or busi- 
" ness, or the management thereof; relative also to combinations 
** to lower the rate of wages, or to increase or alter the hours or 
duration of tlie time of working, or to increase the quantity of 
** work, or to regulate or controul the mode of carrying on any 
** manufacture, trade, or business, or the management thereof; 

relative also to fixing the amount of the wages of labour; rela- 
“ tive also to obliging workmen not hired to enter into work; 
“ together .with every other act and enactment enforcing or ex- 
tending the application of any of the acts or enactments re- 
** pealed by this act, shall be and the same are hereby repealed, 
** save and except in as far as the same may have repealed any 
" prior act or enactment.” 

Sect.S. And be it further enacted, “Thatjourneyroen,workraen, 
** or other persons, who shall enter into any combination to obtain 
** an advance, or to fix the rate of wages, or to lessen or alter the 
** hours of duration of the time of working, or to decrease tlic 
quaotityof w'ork, or to induce another to depart from his service 
" before the end of the time or term for which he is hired, or to quit 
** orretum his work before the same shall be finished, or not being 
** hired, to refuse to enter into work or employment, or to regu- 
** late the mode of carrying on any manufacture, trade, or business, 
** or the management thereof, shall not therefore be subject or 
** liable to any indictment or prosecution for conspiracy, or to 

c 2 ^ ” any 


and all laws re¬ 
lative to the sub¬ 
ject of seduciug 
artificers, &c. 
repealed. 


Former laws re¬ 
pealed. 


Journeymen en¬ 
tering into com¬ 
binations shall 
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** any other criminal information or punishment .whatever,.under 
" the common or statute law.” 

Sect. 3. And be it further enacted, “That masters, employers, or 
“ other-persons, who shall enter into any combination to lower or 
“ to fix the rate of wages, or to increase or alter the hours or dura- 
“ tion of the time of working,or to increase the quantity of work, 
jEmpioyiTscoin- « or to regulate the mode of carrying on any manufacture, trade, 
toTndictmenc*^ ** ‘j^sitiess, or tlic mimageniont thereof, shall not therefore be 
• Sic. ’ “ subject or liable to any indictment or prosecution,* or for con- 
“ spiracy, or to any other criminal information or punishment what- 
“ ever, under the common or the statute law,” and then by sect 
5, 6, 7. punishes by summary conviction before twf> magistrates, 
the forcing by violence any workman to leave his employ, or 
preventing any one not hired from accepting work or employment, 
or damnifying his tools, machinery, or work, or employing vio¬ 
lence towards another for not complying with resolutioirs, &c. 
to alter the hours of working, or to obtain advance of wages, 
&c. with imprisonment w'ith or without hard labour, for two 
months.” 


Slave Trade. 

(Vi<U‘ |>. .548.) 

By the 5 Geo. 4. c. 11.3. Ail the acts relative to the slave trade 
arc repealed. The act then declares that it shall not be lawful 
(except in certain excepted cases enumerated in the act, “ To 
deal oi trade in, purchase, sell, barter, contract for, or deal in 
slaves, or to import into any place persons to be dealt with, as 
slaves, or to ship or tranship slaves for the purpose of exportation, 
or importation, or to lit (‘Ut or man any vessel for that purpose, 
or to contract for the freighting or fitting out of any vessel for 
that purpose, or to make (oans or guarantees for that purpose, 
or to ship goods for that purpose, or to serve on board any ship 
employed for that purpose, or to insure the slave adventurers,” 
and by sect, 9. enacts, “ That if any subject or subjects of his 
“ majesty, or any person or persons residing or being within any 
Dealingiasiavos ** of the dominions, forts, settlements, factories, or territories, now 
oil the higli' .-as or hereafter belonging to His Majesty, or being in His Ma¬ 
to be deemed «jgsty’g occupation or possession, or under the government of 
P™y. „ United Company of Merchants of England trading to the 

“ East Indies, shall, except in such cases as arc in and by this 
“ act permitted, after the first day of January, oue thousand eight 
“ hundred and twenty-five, upon the high-seas, or in any haven, 
“ river, creek, or place, where the admiral has jurisdiction, know- 
“ ingly and wilfully carry away, convey, or remove, or aid or as- 
“ sist in carrying away, conveying or removing any person or per- 
“ sons as a slave or slaves, or for the purpose of bis, her, or their 
“ being imported or brought as a slave or slaves into any island, 
“ colony, countiy, territory, or place whatsoever, or for the pur- 
^ “ pose 
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" pose of his, her, or their being sold, transferred, used or dealt with 
“ as a slave or slaves; or shall, after the said first day of January, 
one thousand eight hundred and twenty-five, except in such 
cases as are in and by this act permitted, upon th^igh-seas, 

“ or withiu the jurisdiction aforesaid, knowingly and wilfully ship, 

** embark, receive, detain, or confine, or assist in shipping, em- 
** barking, receiving, detaining, or confining, on board any ship, 

“ vessel, or boat, any person or pcrs^is, for the purpose of his, 

" her, or their being carried avi’ay, conveyed, or removed as*a slave 
** or slaves, or for the purpose of his, her, or their being im- 
ported or brought as a slave or slaves into any island, colony, 

“ country, territory, or place whatsoever, or for the purpose of 
his, her, or their being sold, transferred, used or dealt with as a 
" slave or slaves, then and in every such case the person or per- 
" sons so offending shall be deemed and adjudged guilty of piracy, 

** felony, and robbery, and being convicted thereof shall suffer 
death without benefit of clergy, and loss of lauds, goods, and 
chattels, as pirates, felons, and robbers upon the seas ought to 
“ suffer.” 

And by sect. 10 . it is further enactcil, “ That (except in such Persons dealing 
special cases as arc in and by this act permitted or otherwise ^•’***^,* 5 ,^*' 
provided for) if any persons shall tleal or trade in, purchase, poning slaves, 

“ sell, barter, or transfer, or contract for the dealing or trading in, 

‘‘ purchase, sale, barter, or transfer of slaves, or persons intended 
“ to be dealt with as slaves, or shall, otherwise than as aforesaid, 

“ cairy away or remove, or contract for the carrying away or re- 
moving of slaves or other persons, as or in order to their being 
“ dealt with as slaves; or shall import or bring, or contract for 
the importing or bringing, into any place whatsoever, slaves or 
“ other persons, as or in order to their being dealt with as slaves; 

“ or shall, otherwise than as aforesaid, ship, tranship, embark, o,j,i,ipp 5 j,g 
receive, detain, or confine on board, or contract for the ship- slaves iii onler 
•“ ping, transhipping, embarking, receiving, dtitaining, or confining exportation 

on board of any ship, vessel, or boat, slaves or other persons, '^put^tion, 
" for the purpose of their being carried away or removed, as or 
“ in order to their being dealt with as slaves; or shall ship, Iran- 
“ ship, embark, receive, detain, or confine on board, or con- 
“ tract for the shipping, transhipping, embarking, receiving, 
detaining, or confining on board of any ship, vessel, or 
“ boat, slaves or other persons, for the purpose of their being 
“ imported or brought into any place whatsoever, as or in or- 
der to their being dealt with as slaves; or shall fit out, man, or fitting out 
navigate, equip, dispatch, use, employ, let or t^ke to freight or **“!»*» 

“ on hire, or contract for the fitting out, manning, navigating, 

" equipping, dispatching, using, employing, letting or taking to 
“ freight or on hire, any ship, vessel, or boat, in order to accom- 
“ plish any of the objects, or the contracts in relation to the ob- 
‘‘ jects, which objects and contracts have hereinbefore been de- adv“'icji)g 

“ dared unlawful; or shall knowingly and wilfully lend or ad- "* * 

” vance, or become security for the loan or advance, or contract 
" for the lending or advancing, or becoming security for the loan or guamnteeing 
“ or advance of money, goods, or effects, employed or to be era- adven- 

" ployed in accomplishing any of the objects* or the contracts in *’ 

“ relation 
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or forging in- 
strumenls, de¬ 
clared tulouy. 
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" relation to the objects, which objects and contracts have hcre- 
" inbefore been declared unlawful; or shall knowingly and wil- 
" fully become guarantee or security, or contract for the becoming 
“ guarantee or security for agents employed or to be employed 
“ in accomplishing any of the objects, or the contracts in relation 
to the objects, which objects and contracts have hereinbefore 
been declared unlawful, or in any other manner to engage, or 
" to * contract to engage, directly or indirectly therein, as a part- 
" iier,*agent, or otherwise; or shall knowingly and wilfully ship, 
“ tranship, lade, receive, or put on board, or contract for the 
“ shipping, transhipping, lading, receiving, or putting on board 
of any ship, vessel, or boat, money, goods, or effects, to be em- 
“ ployed in accuniplishing any of the objects, or the contracts in 
“ relation to the objects, which objects and contracts have here- 
“ inbefore been declared unlawful; or shall take the charge or 
“ command, or navigate, or enter and embark on board, or con- 
“ tract for the taking the charge or command, or for the navigating 
“ or entering and embarking on board of any ship, vessel, or boat, 
“ as captain, master, mate, surgeon, or supercargo, knowirig that 
“ such ship, vessel, or boat, is actually employed, or is in the 
*‘ same voyage, or upon the same occasion, in respect of which 
“ they shall so take the charge or command, or navigate or enter 
“ and embark, or contract so to do as aforesaid, intended to be 
" employed in accomplishing any of the objects, or the contracts 
“ in relation to the objects, which objects and contracts have here- 
“ inbefore been declared unlawful; or shall knowingly and 
“ wilfully insure, or contract for the insuring of any slaves, or any 
** property or other subject-matter engaged or employed in ac- 
“ complishiiig any of the objects or the contracts in relation to 
the objects, which objects and contracts have hereinbefore been 
“ declared unlawful; or shall wilfully stud fraudulently forge or 
“ counterfeit any certificate, certificate of valuation, sentence or 
“ decree of condemnation or restitution, copy of sentence or 
decree of condemnation or jestitutiou, or any receipt (such re- 
“ ceipt.s being required by this act), or any part of such certificate, 
certificate of valuation, sentence or decree of condemnation or 
" restitution, copy of sentence or decree of condemnation or re- 
** stitution, or receipt as aforesaid ; or shall knowingly and wil¬ 
lfully utter or publish the same, knowing it to be forged or 
" counterfeited, with intent to defraud his majesty, his heirs, or 
“ successors, or any other person or persons whatsoever, or any 
body tiolitic or corporate; then and in every such case the per- 
“ son or persons so offending, and their procurers, counsellors, 
“ aiiiers, and abettors, shall be and are hereby declared to, be 
" felons, and shall be transported beyond seas for a term not ex- 
“ ceediiig fourteen years, or shall be confined and kept to hard la- 
“ hour for a term not exceeding five years, nor less than three 
'' years, at the discretion of the court before whom such offender 
" or offenders shall be tried and convicted.” 


And be it further enacted, That (except in such special cases 
" or for such special purposes as are in and by this act expressly 
" permitted) if any person shall enter and embark on board, or 
contract for the entering and embarking on board of any ship, 

“ vessel. 
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' vessel* or boat* as petty oificer* seaman,marine* or«servant*or in 
‘ anyothercapacitynot hereinbefore specifically mentioned* know- 
ing that such ship, vessel, or boat, is actually employed, or is ships guilty of • 
in the same voyage, or upon the same occasion, ii^ respect of misdemeuior. 
which they shall so enter and embark on board, or contract so 
to do as aforesaid, intended to be employed in accomplishing 
any of the objects, or the contracts in relation to the objects, 
which objects and contracts have hereinbefore been declared 
unlawful; then and in every such case the persons so offending, 
and their procurcirs, counsellors, aiders, and abettors, shall be 
and they arc hereby declared to be guilty of a misdemeanor 
only, and shall be punished by imprisonment fur a term not ex- Puiiiihiuent. 
ceeding two years.” 


Aliens. 


(OllViici's against Fuhlic Kcuuoniyt c. Hif.) 

By 5 Geo. 4. c. 37. The alien act is continued for two years. 
The act continued is the 5G Geo. 3. c. 86‘. “ By which aliens ar¬ 
riving in the kingdom are directed immediately to deliver to the 
inspector of aliens, or officer of the customs, their name, rank, 
occupation, or description, or if a domestic servant, the name, 
rank, and description of their master or mistress, and the country 
or place from whence he or she shall have come, and the place 
to which he or she is then going, and the name and place of 
abode of the person (if any) to whom he or she is known; and 
every alien who shall come into this realm, who shall neglect to 
make declaration of the aforesaid particulars, or who shall w'ilfully 
make any false declaration thereof, may, for every such offence, 
on conviction thereof in his majesty’s court of king’s bench, at 
Westminster, or in Dublin, &c. be imprisoned for any time not 
exceeding three months, or may at the discretion of such court 
be adjudgedtodepartoutof this realm, and all other his majesty’s 
dominions, within a time to be limited in such judgement, and 
if he or she shall be found therein after such time in such judg¬ 
ment so limited, without lawful cause, he or she shall, being 
duly convicted thereof, be imprisoned for any term not exceed¬ 
ing twelve months.” By the same act aliens not departing the 
kingdom upon proclamation or ordei, may be committed to gaol 
until sent out of the realm, agreeable to the provisions of that act. 
And by sect. ‘i. “ Every alien neglecting or refusing to pay due 
obedience to any such proclamation or order, or being found 
in this realm or any part thereof, contrary to such proclamation 
or ordei, and who shall be lawfully convicted thereof, in his 
majesty’s courts of king’s bench in Westminster or in Dublin, 
may at the discretion of such courts respectively be adjudged 
to suffer imprisonment for any term not exceeding one month 
for the first offence, and not exceeding twelve months for the 
second or any subsequent offence. 
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Transportation of Convicts, 


(Vldcvol. 2.507.) 

The statute of 56 Geo. 3. c. 27* (vide vol. 2. p.514.) was con¬ 
tinued until the end of the last session of parliament, and then 
expired. By stat. 5 Geo. 4. c.84. so much of the 4 Geo. 1. (vide 
vol. 2.' p. 308.) as relates to contracts and security for the trans¬ 
portation of felons and to the punishment of those who return 
from transportation, and so much of 6 Geo. 1. as relates to the 
same object, are repealed, with the several other acts recited re¬ 
specting the regulations of convicts and transports. The statute 
also recites that it is expedient that the laws relative to the sub¬ 
ject of transportation of offenders should be revised and consoli¬ 
dated into one act. It then regulates the manner of transporting 
offenders, and by s. 22. enacts, “ That if any offender who shall 
" have been or shall be so sentenced or’ ordered to be transported 
“ or banished, or who shall have agreed or shall agree to transport 
or banish himself or herself on certain conditions, cither for life 
“ or any number of years under the provisions of this or any for- 
mcr act, shall be afterwards at large within any part of his ma- 
“ jesty’s dominions, without some lawful cause, before the ex- 
“ piratioii of the term for which such offender shall have been 
“ sentenced or ordered to be transported or banished, or shall 
" have so agreed to transport or banish himself or herself, eveiy 
“ such offender so being at large, being thereof lawfully con- 
“ victed, shall suffer death as in cases of felony, without the be- 
“ nefit of clergy; and such offender may be tried either in the 
“ county or place where he or she shall be apprehended, or in 
" that from whence he or she was ordered to be transported or 
banished ; and if any person shall rescue or attempt to rescue, 
“ or assist in rescuing or attempting to rescue, any such offender 
“ from the custody of such superintendant or overseer, or of any 
“ sheriff or gaolei or other person conveying, removing, trans- 
porting, or reconveying him or her, oi shall convey or cause to 
“ be conveyed any disguise, instrument for effecting escape, or 
** arms to such offender, every such offence shall be punishable 
“ in the same manner as if such offender had been confined in a 
“ gaol or prison in the custody of the sheriff or gaoler, for the 
“ crime of which such offender shall have been convicted; and 
“ whoever shall discover and prosecute to conviction any such 
“ offender so being at large within this kingdom, shall be entitled 
“ to a reward of twenty pounds for every such offender so con- 
“ victed.” 

And by sect. 23. “ That in any indictment against any of- 
" fender for being found at large contrary to the provisions of 
this or of any other act now made or hereafter to be made, and 
also in any indictment against any person who shall rescue, or 
“ attempt to rescue, or assist in rescuing any such offender from 
such custody, or who shall convey or cause to be conveyed any 
" disguise, instrument for effecting escape, or arms, to any such 
** offender, contrary to the provisions of this or of any other act 

** now 
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made or hereafter to be made, whether such offender 
shall have been tried before any court or judge within or with- 
" out the united kingdom, or before any naval or military court- 
** martial, it shall be sufficient to charge and allege the order 
** made ibr the transportation or banishment of such offender, 
** without charging or alleging any indictment, trial, conviction, 
** judgment, or sentence, or any pardon or intention of mercy or 
signification thereof, of or against or in any manner relating 
" to such offender.” * 

Sect. 24. ** That the clerk of the court or other officer hav- 
ing the custody of the records of the court where such sentence 
** or order of transportation or banishment shall have been passed 
or made, shall, at the request of any person on his majesty’s 
behalf, make out atid give a certificate in writing, signed by 
** him, containing the effect and substance only (omitting the 
“ formal part) of every indictment and conviction of such of- 
“ fender, and of the sentence or order for his or her transporta- 
tion or banishment (not taking for the'same more than six 
" shillings and eight-pence), which certificate shall be sufficient 
“ evidence of the conviction and sentence, or order for the transpor- 
** tation or banishment of such offender; and every such certifi- 
“ cate, if made by the clerk or officer of any court in Great Bri- 
“ tain, shall be received in evidence, upon proof of the signature 
“ and official character of the person signing the same; and 
“ every such certificate, if made by the clerk or ofticer of any 
“ court out of Great Britain, shall be received in evidence if 
“ verified by the seal of the court or by the signature of the 
“ judge or one of the judges of the court, without further proof.” 


The following clauses have been omitted to be arranged under 
their proper heads. 


Bank of- England Elates and Notes. 

(Forgery.Vide p. 280.) 

By the ist of Geo. 4. c. 92 . reciting that. Whereas the for¬ 
gery of Bank notes hath of late very much increased in this king¬ 
dom ; and as well for the prevention thereof, as to facilitate the 
detection of the same, the Governor and Company of the Bank 
of England have, after great consideration, labour and expense, 
formed a new plan for printing Bank notes, in which the ground¬ 
work of each Bank note will be black or coloured, or black and 
coloured line-w’ork, and the words “ Bank of England” will be 
placed at the top of each >{iunk note in white letters upon a 
black, sable or dark ground, such ground containing white lines 
intersecting each other, and the numerical amount or sum of each 
Bank note in the body of the note will be printed in black and 
register woi k, and the back of each note will distinctly show the 
whole contents thereof, except the number and date, in a re¬ 
versed impression j*— 


Therefore 



jomu 
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Therefore* for die better prevention of the forgery of Bsifk 
notes, and for the security of the public, it is enacted by the 
king’s most excellent majesty, by and with the advice and con- 
.seiit of the lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority of the same. 
That from and after the passing of this act, if any person or 
** persons (other than the officers, workmen, servants and agents 
" for the time being of the said Governor and Company, to be 
authorised and appointed for that purpose by the said Gover- 
“ nor and Company, and for the use of the said Governor and 
“ Company only) shall engrave, cut, etch, scrape, or by any other 
“ art, means or device make, or shall cause or procure to be en- 
graved, cut, etched, scraped, or by any other art, means or 
** device made, or shall knowingly aid or assist in the engraving, 
** cutting, etching, scraping, or by any other art, means or device, 
** making, in or upon any plate of copper, brass, steel, iron, pew- 
“ ter, or of any other metal or mixtures of metal, or upon wood 
“ or other materials, or any plate whatsoever, for the purpose of 
“ producing a print or impression of all or any part or parts of a 
“ Jlank note, or of a blank Bank note, of the said Governor and 
“ Company, of the description aforesaid, without an authority in 
“ writing from the said Governor and Company, or shall use any 
“ such plate so engraved, cut, etched, scraped, or by any other 
“ art, means or device made, or shall use any other instrument 
or contrivance for the- making or printing any such Bank note 
** or blank bank note, or part of a Bank note of the description 
** aforesaid ; or if any person or persons shall, from and after the 
“ passing of this act, without such authority as aforesaid, know- 
“ ingly, and without lawful excuse have in his, her or their cus- 
“ tody any such plate or instrument, or without such authority 
“ as aforesaid shall knowingly or wilfully utter, publish, dispose 
of or put away any such blank Bank note, or part of such 
“ Bank note of the description aforesaid, every person so offend- 
“ ing in any of the cases aforesaid, and being thereof convicted 
** according to law, shall be adjudged a felon, and shall be trans- 
ported for the term of fourteen years. 

“ And whereas divers frautls have been practised by making 
“ and publishing papers with certain W'ords and characters so 
nearly resembling the notes of the Governor and Company of 
“ the Bank of Knglund, as to appear, to ignorant and unwary 
“ persons, to be the notes of the said Governor and (Company; 

“ and it is necessary for the security of the public, that such 
“ practices, as applied to the notes of the said Governor and 
“ Company of the description aforesaid, sJiould be prevented ;— 
Be it therefore further enacted, lliat if any person or persons, 

** from and after the [lassing of this act, shall engrave, cut, etch, 
scrape, or by any other art, means or device make, or shall 
cause or procure to be engraved, cut, etched, scraped, or by 
“ any other art, means or contrivance made, or shall knowingly 
“ aid or assist in the engraving, cutting, etching, scraping, or by 
** any art, means or contrivance making, in or upon any plate of 
“ copper, brass, steel, iron, pewter, or of any other metal or 
“ mixture of metals, or upon wood or any other materials, or 
" upon any plate whatsoever, any line-work, as or for the ground¬ 
work 
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'*'Work of a promuBC^ note or bUl of exchange, thoiinpiesBion 
** taken from 'which line-work shall be intended to resmble die 
\ ** ground-work of a Bank note of the said Governor and Com- 
pany of the description aforesaid, or any device the impression 
^^'^aken from which shall contain the words * Bank of England’ 
^''’^in white letters upon a black, sable or dark ground, either with 
“ or without white or other lines therein, or shall contain in any 
part thereof the numerical sum or amount of any promissory 
“ note or bill of exchange in black and red register work, ol shall 
show the reversed contents of a promissory note or bill of ex- 
change, or of any part of a promissory note or bill of exchange, 
“ or shall contain any word or words, iigiire or figures, charac- 
“ ter or characters, pattern or patterns, which shall be intended 
" to resemble the whole or any part of the matter or ornaments 
" of any Bank note of the description aforesaid, or shall contain 
** any word, number, figure or character in white on a black, 
“ sable or dark ground, either with or without white or other 
“ lines therein, which shall be intended to resemble the numeri- 
“ cal sum or amount in the margin, or any other part of any 
“ Bank note of the said Governor and Company, without an 
“ authority in writing for that purpose from the said Governor 
and Company, to be produced and proved by the party ac- 
cused; or if any person or persons shall from and after the 
" passing of this act, (without such authority as aforesaid), use 
any such plate, wood or other material so engraved, cut, etched, 
scraped, or by any other art, moans or contrivance made, or 
shall use any other instrument or contrivance for the making 
" or printing upon any paper or other material, any word or 
“ words, figure or figures, character or characters, pattern or 
“ patterns, which shall be intended to resemble the whole or any 
“ part of the matter or ornaments of any such note of the said 
“ Governor and Company, of the description aforesaid, or any 
“ word, figure, or character, in white on a black, sable or dark 
“ ground, either with or without white or other lines therein, 
which shall be apparently intended to resemble the numerical 
** sum or amount in the margin, or any other part of any Bank 
“ note of the said Governor and Company ; or if any person or 
persons shall from and after the passing of this act, without 
“ such authority as aforesaid, knowingly have in his, her or their 
“ custody or possession any such plate or instrument; or shall 
knowingly and wilfully utter, publish or dispose of, or put 
“ away any paper or other material containing any such word or 
words, figure or figures, character or characters, pattern or 
patterns as aforesaid, or shall knowingly or willingly have in 
“ his, her, or their custody or possession any paper or other 
material containing any such word or words, figure or figures, 
“ character or characters, pattern or patterns as aforesaid, (with- 
*' out lawful excuse, the proof whereof shall lie upon the person 
accused), every person so offending in any of the cases afore- 
** said, and being convicted thereof according to law, shall be 
" adjudged a felon, and strall be transported for the term of 
" fourteen years.” 

It does not appear that the Bank ever issued any notes such 
as described by the above act; and with respect to engraving 

plates 



AMENDA ET CORRteENDA. 


xyx 


plates to resemble their notes, it was before provided for by 
stat. 41 Geo. 3. c. 39. (vide vol. i. p. 278) and by stat. 52 Geo. S. 
c. 138. (vol. i. p. 280.) 


lieceiving or having Possession of Forged Bank Notes. 

(Receiving Choses in Action. Vide p. !236.) 

By 45 Geo. 3. c. 8. s. 6. it is enacted, “ If any person or per- 
sons shall, from and after the passing of this act, purchase or 
“ receive from any other person or persons any forged or coun- 
“ terfeited Bank note. Bank bill of exchange. Bank post bill, or 
blank Bank note, blank Bank bill of exchange, or blank Bank 
** post bill, knowing the same to be forged or counterfeited, or 
shall knowingly or willingly have in his, her, or their possession 
or custody, or in his, her, or their dwelling house, outhouse, 
lodgings or apartments, any forged or counterfeited Bank note. 
Bank bill of exchange, or Bank post bill, or blank Bank note, 
" blank Bank bill of exchange, or blank Bank post bill, knowing 
“ the same to be forged or counterfeited (without lawful excuse, 
“ the proof whereof shall lie upon the person accused,) every 
" person or persons so oUendiug, and being thereof convicted 
“ according to law, shall be adjudged a felon, and shall be 
“ transported for the term of fourteen years.” 

This clause is verbatim the same as the one set out, vol. i. 
p. 279 . from the 41 Geo. 3. c. 39. It therefore had no other 
operation but to add to the mass of confusion arising from the 
statutes upon forgery, more particularly those relative to Bank 
forgeries. 


Furious Driving of Stage Coaches. 

(OtTeuccs against Public Economy, c. 33.) 

The 1 Geo. 4. c. 4. reciting the oO Geo. 3. c. 48. regulating 
the number of passengers to be carried outside stage coaches, 
and that it w'as expedient to exteml the provisions of the said 
act, and that it was expedient to punish criminally coachmen, 
&c. for accidents occasioned by their wilful negligence or mis¬ 
conduct, enacts, “ That if any person shall be maimed or othcr- 
“ wise injured by reason of the wanton and furious driving or 
“ racing, or by the wilful misconduct of any coachman, or other 
“ person having the charge of any stage coach or public carriage, 
“ such wanton and furious driving or racing or wilful miscon- 
“ duct of such coachman or other person, shall be and the same 
“ is hereby declared to be a misdemeanour, and punishable as 
“ such by fine and imprisonment.”—But the act is not to extend 
to hackney coaches/ 


Seducing Persons Serving in His Majesty’s Forces. 

(Offences against the King, p. 49.) 

The statute 37 Geo. 3. ch. 70. intituled, " An act for the bet- 
ter prevention and punishment of attempts to'seduce persons 

** serving 
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“ serving in his Majesty’s forces by sea or land, froiji their duty 
** and allegiance to his Majesty, or to incite them to mutiny or 
" disobedience,” recites, “ That divers wicked and evil'disposed 
persons, by the publication of written or printed papers, and by 
malicious and advised speaking, have of late industriously endea¬ 
voured to seduce persons serving in his Majesty’s forces by sea 
and land from their duty and allegiance to his Majesty, and to 
incite them to mutiny and disobedience; and then enacts, “ That 
** from and after the passing of this act, any person wbo,shall 
" maliciously and advisedly endeavour to seduce any person or 
persons serving in his Majesty’s forces by sea or land from his 
" or their duty and allegiance to bis Majesty, or to incite or stir 
up any such person or persons to commit any act of mutiny, or 
to make or endeavour to make any mutinous assembly, or to 
“ commit any traiterous or mutinous practice whatsoever, shall, 
** on being legally convicted of such offence, be adjudged guilty 
“ of felony, and shall suffer death as in cases of felony, without 
** benefit of clergy. (Made perpetual by 57 Geo. 3. c. 7.) 

In an indictment upon this statute, for " endearouring** to 
seduce a soldier from his duty, it was held by the judges that it 
was sufficient to state the endeavour without stating the means 
employed. 1 P. and B. 180. (in Cam. S.) 


Military Training, 

(Oftences against the King.) 

Which may be considered as an offence against the king, he 
having the sole direction of the military forces. By 60 Geo. 3. 
c. 1. s. 1. after reciting that, “Whereas, in some parts of the 
united kingdom, men clandestinely and unlawfully assembled 
have practised military training and exercise, to the great terror 
and alarm of his Majesty’s peaceable and loyal subjects, and 
the imminent danger of the public peaceit is enacted, “ That 
“ all meetings and assemblies of persons for the purpose of train- 
“ ing or drilling themselves, or of being trained or drilled to the 
“ use of arms, or for the purpose of practising military exercise, 
“ movements, or evolutions, without any lawful authority from 
“ his Majesty, or the lieutenant, or two justices of the peace of 
“ any county or riding, or of any stewartry, by commission or 
“ otherwise, for so doing, shall be and the same are hereby pro- 
“ hibited, as dangerous to the peace and security of his Majesty's 
“ liege subjects and of his government; and every person who 
“ shall be present at or attend any such meeting or assembly, for 
“ the purpose of training and drilling any other person or persons 
to the use of arras, or the practice of military exercise, move- 
** ments, or evolutions, or who shall train or drill any other per- 
“ son or persons to the use of arms, or the practice of military 
" exercise, movements, or evolutions, or who shall aid or assist 
“ therein, being legally convicted thereof, shall be liable to be 
“ transported for any term not exceeding seven years, or to be 
“ punished by imprisonment not exceeding tw’o years, at the dis- 

“ cretiou 
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** eretion of the a>urt in which such conviction shall be had; 

and eveiy person who shall attend or be present at any such 
" meeting or assembly as aforesaid, for the purpose of being, 
** or who shall at any such meeting or assembly be trained or 
“ drilled, to the use of arms, or the practice of military exercise, 
** movements, or evolutions, being legally convicted thereof, shall 
be liable to be punished by tine and imprisonment not ex- 
ceeding two years, at the discretion of the court in which such 
conviction shall be had.” 

Justices of the peace are authorized to disperse any such 
meetings, and to arrest any persons present, and to commit or 
take bail of them to answer for the offence. 


Administering Poison to procure Abortion. 

(Offences ngunst the Persons of Women, c. 16.) 

The statute 43 Geo. 3. c. 58. enacts, “ That if any person or 
" persons from and after 1st July, 1803, shall either in England 
Administerin ** Ireland, wilfully, maliciously, and unlawfully administer to 
poison to woiimn “ or cause to be administered to or taken by any of his Majesty’s 
quick with child ** subjects, any deadly poison, or other noxious and destructive 
tioD*^**^ ****"'^' “ substance or thing, with intent such his Majesty’s subject or 
“ subjects thereby to murder, (1) or thereby to cause or procure 
" the miscarriage of any w'oman then being quick with child, 
that then and in every such case the person or persons so of- 
“ fending, their counsellors, aiders, and abettors, knowing of and 
“ privy to such offence, shall be and are hereby declared to be 
“ felons, and shall suffer death as in cases of felony, w'ithout 
" benefit of clergy.” 

By S.2. it is recited, that “Whereas it may sometimes happen 
that poison, or some other noxious and destructive substance or 
thing may be given, or other means used, with intent to procure 
Administering miscarriage or abortiou where the woman may not be quick with 
poison toe wo- child at the time, or it may not be proved that she was quick 
wUh^ildlvith child,” and enacted, “ That if any person or persons, from 
likeiiitcut. ** and after 1st July, 1803, shall wilfully and maliciously admi- 
“ nister to, or cause lo be administered to or taken by any wo- 
“ man, any medicines, drug, or other substance or thing whatso- 
“ ever, or shall use or employ, or cause or procure to Ire used or 
“ employed, any instrument or other means whatsoever, with 
intent thereby to cause or procure the miscarriage of any 
“ woman not being, or not being proved to be quick with child 
“ at the time of administering such things or using such means, 
“ that then and in every such case thq person or persons so of- 
“ fending, their counsellors, aiders and abettors, knowing of and 
“ privy to such offence, shall be and are hereby declared to be 
“ guilty of felony, and shall be liable to be fined, imprisoned, set 
“ in and upon the pillory (2), publicly or privately, or to suffer 

(1) See Assaults with Intent tu Murder, p. 112. 

(2) Abolished by 5d Geo. 3 , c. 198. 

“ one 
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one or more of the said punishments, or to be transported 
" beyond the seas for any terra not exceeding fourteen years, at 
the discretion of the court before which such offender shall be 
" tried and convicted.” 


Preventing Free Passage of Grain, Sfc. 

(Malicious Mischief, c* 24.) 

The following clauses are in substance, and nearly verbatim, 
the same as those in 11 Geo. 2. c. 22. set out (p. 345); but as 
the former statute is not repealed, they ought both to have been 
there set out. 

The statute 36‘ Geo. .3. c. 9. intituled, " An act to prevent ob¬ 
structions to the free passage of grain within the kingdom,” 
recites, “ That divers persons have assciubicd themselves in great Using violence 
numbers, and committed great violences, with intent to hinder 
the passage of corn and grain-from place to place, whereby the bringing grain ; 
necessary circulation of corn and grain within the kingdom may 
be preventedand then enacts, “ That if any person or persons 
“ shall from and after the passing of this act wilfully and mali- 
ciously beat, wound, or use any other violence to or upon any 
person or persons, with intent to deter or hinder him or them 
“ from buying of corn or grain in any market, or other place 
“ within this kingdom, or shall unlawfully stop or seize any or stopping 
“ wheat. Hour, meal, malt, or other grain, in or on the way to or »*» 

" from any city, market town, or place in this kingdom, or shall P"**®*®; 

“ wilfully and maliciously break, cut, or destroy any waggon, or breaking or 
cart, or other carriage, wherein any such wheat, flour, meal, cutting, &c. 
malt, or other grain, shall be loaded, or the harness of any 
" horse or horses, drawing or carrying the same, or shall unlaw- convening it; 

“ fully take off from any such carriage, or drive away, hill, or or taking off 
** wound any such horse or horses, or unlawfully beat or wound 
the driver or drivers of any such waggon, cart, or other car- horses; i.t beat- 
riage, or horse, so loaded, with intent to stop such wheat, ing<lrivc-,&c. 
flour, meal, malt, or other grain, or shall, by cutting of the stop gucr^roin- 
sacks, or otherwise, scatter or throw abroad any such wheat, or cutting sMks', 
“ flour, meal, malt, or other grain, or shall take or carry away, oihcrwise scat- 
“ destroy, spoil, or damage the same, or any part thereof, every 
" and all such person or persons, being thereof lawfully convicted ^ 

“ before any two or more justices of the peace of the county, 

“ shire, stewartry, riding, division, town, or place corporate, 

“ wherein such ofience or oflcnces shall be committed, or before 
“ the justices of the peace in open sessions (who are hereby au- 
“ thorized and empowered summarily and Anally to hear and 
“ determine the same), shall be sent to the common gaol or house imprijonment 
'' of correction, there to continue and be kept to hard labour for on summary? 

“ any time not exceeding the space of three months, nor less •«- 

ee -1 aI » A 1 fore justicc.H of 

" than one month, sect. 1. 

“ If any such person or persons so convicted shall commit any 
" of the offences aforesaid a second time, or if, from and after Second offence 
“ the passing of this act, any person or persons, with intent to 
“ prevent or hinder any corn, meal, flour, malt, or grain, from 

" being 
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** being lawfully carried or removed from any place whatsoever, 
" shtdl wilfully and maliciously pull, throw down, or otherwise 
Dwtroying gm-any storehouse or granary, or other place in which 
nory, &c. or ^ WTO, meal, flour, malt, or grain, shall be then kept (1), or shall 
taking, g^n, *< unlawfully enter any such storehouse, granary, or other place, 
or°s]wulng'Tte' ** ai^ take and carry away any corn, flour, meal, malt, or grain 
uiuCfekmy. ** tfmjr^from, or shall throw abroad or spoil the same, or any part 
** thereof, or shall unlawfully enter on board any ship, barge, 
** bdjr^,; ' 9 r vessel, and wilfully and maliciously take and carry 
away, cast and throw out therefrom, or otherwise spoil or 
damage any corn, flour, meal, malt, or grain therein, every per- 
** son so offending, and being thereof lawfully convicted, shall be 
** adjudged guilty of felony, and shall be transported for the 
*' space of seven years, in like manner as other felons are di- 
** rected to be transported by the laws and statutes of. this realm; 
** and if any such offender, so transported, shall return into this 
kingdom before the expiration of the said seven years, he or 
** she shall suffer death as a felon, without benefit of clergy.” 

(1) ITie words *' in order to be exported” here occur in the act of 11 Geo. 2. c. 82. 
The recital of that act also states, that great violences had heen committed witli intent 
to hinder the exportation of corn: the picamblc of the 36 Geo. 8. states, that many had 
assembled themselves in great numbers, and committt'd great violences with intent tu 
hinder the passage of corn and grain from place to place. I1ic variations in the 
enactments of these two statutes are intended to meet the respective mischiefs. 


Page 124.—Dele Sect. 3. the clause of 39 Eliz. c. 9. which 
takes away clergy from those who forcibly marry women 
against the provisions of 3 D. 7. c. 2.—that clause being 
repealed by 1 Geo. 4. c. 115. 

Page 206. line 9, from the bottom.—Insert the word “no,’’ viz. 
instead of “ that it is part,” read. “ that it is no part.” 

Page Q84 .—Add Note, that “ Clergy is restored to the offence 
of taking rew'ard to restore stolen goods by I Geo. 4. c. 115.” 


ERRATA.—VOL. I. 

Page 153, line 14, for “ of,” read “ hp.” 

Page 879, line 21, after the words “ Bank note,” instead of “ and,” read " Sfc.” 
Page 339, line 24, after " without benefit of clergy," add note of reference to 
vol. iL p. 633. title “ Judgment," where cler^ is restored by 1 Geo. 4. c. 113. 
P.igc 338, line 13, after the words " so offending,” add “ their aiders and abet¬ 
tors,” 
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THE PLEAS OF THE CROWN. 


BOOK I. 


CHAP. 1. 

OF THE PERSONS WHO MAY BE GUILTY.(i) 


The guilt of ofifcixling against any law whatsoever, necessarily i Ilalc, m. 
supposing a wilful disobedience, can never justly be imputed to ^ 3 

those who are either incapable of understanding it, or of con- 
forming themselves to it, 'Jlicrefore, before 1 come to the se¬ 
veral kinds of offences, I shall shew what degrees of discretion 
and freedom are required in the commission of them. For the 
better understanding whereof, I shall consider what offenders 
are excusable.— Fiust, in respect of their want of reason.— 

Secondly, in respect of their subjection to the power of others. 

Sect. 1 . As to THE First Point, it is to be observed, that b. Cor.f>i.i 70 . 
those who are under a natural disability of distinguishing between Polt. 125, i 2 < 5 . 

good 

Dalt. c. 147. 1 Hale, 16. 29. 515. Co. Lit. 247. 4 Co. 124. Hob. 224. 8 St.Tr. 32 i 


(1) liOgal guilt i$ a violation of positive law; a 
crime or misdemeanor may, therefore, be defined 
tlie " wilful” commission or omission of any acts 
in violation of a public law either forbidding or 
commanding it. This deliuilion comprehends both 
crimes and misdemeanors, which are synonimous 
terms, though in common usage the 'vord “ crimes” 
is made to denote otTences of a deeper and more 
atrocious dye, while smaller faults and omissions 
of less coiiseqlienee arc comprised under the gen* 
tier name of “ misdemeanors.” (Bl. Com. lib. 4. 
c. 1.) But the act done or omitti^, in order to be 
criminal must be wilful. The consent of the will 
is that which renders human actions either com- 
VOL. 1. 


mendabic or culpable, and where there is no will 
to commit an offence there can be no transgres* 
sioii, saith Sir M. Hale (H. P. C. e. 2.) That 
learned judge then goes on to state those causes 
which tlic law of England notices as excusing the 
fact from incapacity or defect of will, which he 
classes as follows:—1. Hatural. 2. Accidental. 
3. Civil Incapacities or Defects.—Tlie natural is 
that of infancy.—^The accidental defects of will—- 
1. Dementia. 2. Casualty or Chance. 3. Igno¬ 
rance. The civil defects or want of will—1. Civil 
Subjection. 2. Compulsion. 3. Necessity. 4. 
Fear. 
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OF THE PERSONS WHO MAY BE GUILTY Bk. 1. 


good and evil, as (‘2) infants under the age of discretion, ideots, 
and lunatics (^)), are not punishable by any criminal prosecution 
whatsoever. 

Sect. 


(3) lufiincy, a.s is above observed, is a defect of 
tlic will or understanding. Infants under the age 
of discretion ought not to be punished by any cri¬ 
minal prosecution. What the age of discretimi is, 
is matter of variety in dilfcR-nt nations. (HI. Com. 
b. 4. c. 2.) 

Ily the civil law, the age is distributed into seve¬ 
ral periods for several purposes. The complete 
full age as to matters of coiitract is twcnt^-iiM! 
years. (lust. lib. ]. tit. 2.‘l. Dig. lib. 4. til.4.) Hut 
according to tlic law of Knglaiid, twenty-one years. 
(Co. L. lO;}. lit. sect. 104.) 

As to matters of crimes and criminal punish- 
ment, especially that of death, the civil law dis¬ 
tinguishes the age of minors into three periods— 
1 NFA N'TtA, from the birth until seven years of age; 
PuEniTiA, from seven to fourteen years of age; 
and PuBERTAS, from fourteen years and upwards. 
Indeed ■pubertus plena is eighteen years. (Dig. 
lib. 1. tit. 7, dc Adoptionibus, c. 41). sect. 1. 
Inst. cod. tit. sect. 4.) 'llic period of pneritia is 
again sub-divided into two equal parts. From 
seven years to ten and a half is (etas infants proii- 
ma. From ten years and a half until fourteen is 
<efas piihertati proiima. Fourteen years is the age 
otpiihcrtiis in relation to crimes and punishments. 
With n'sppct to the liist age, infuntia or infancy, 
which lasts to the period of seven years within 
tliat age and the next period of a'tns ivfatitiu proji. 
mu, that is, to ten years and a half, tirore crpiild he 
no guilt of a capital olfence, and therelore the in¬ 
fant could not be punished, infants of that age 
being considered (h/i irieapam. (Dig. lib. 47. lit. 
12. de Scpulehro violate, lib. 3. sect, i.) 'iiie 
next periori of pneritia was from ten years and a 
half until fourteen, being the age puhei tali prnii- 
tna. Within this period the infant was prima facie 
considered dati ctipai, and so might in jiiinrshcd 
for a capital tiffenee, but with a power i i ilie judge 
to mitigate the rigor of tlie sentcnei., on aceuunt of 
the youth of tire oflender. (Dig. lib. 4. tit. 4. dc Mi- 
norious, c. 37. Sec. 1. in Delict is.) Foerteen years 
was full age as to responsibility in relation to 
crimes aixl punishiaent. (Dig. lib. 29. til. o. de 
Senatus-Coiisulto Silaninnn, sr<,i. 32.) 

Tlius far as to the civil law. By the law of 
England an infant under seven years of age can¬ 
not be guilty of felony, •what"ver circumstances of 
discretion may appear; fo., eiprem^nplkniejuris, he 
cannot have discretion, and no averment shall he 
received against that presumption; and in matter 
of crime there is t,o difference as to the age of 
male or femah', tlioiisrh for certain civil purposes 
there is a distinction adopted between the ages of 
the different st'vs. (II. 11. P. C. c. 3.) With re¬ 
aped to the w lime of the next period, from seven 
s to fourteen years of age, tin; law of England pre¬ 
sumes ill favour of the infant that he is daU incttjua, 
but this presumption may be rebutted by evi¬ 
dence; and if it shall app< ar Umt the infant was 
doli capax, he may be roo^ u'ted of a capital crime 
and executed. And our law books bave preserved 
sevel^l instances where cliiMr- n of the ages of ten. 


eleven, and twelve, have been convicted and exe¬ 
cuted. (Fost. 72. ill. Com. b. 4. c. 2. If. II. P. 
C. c. 3. p. 26.) At the eoin|)lction of fourteen 
years of ago, infants are fully ro.sponsible for any 
felonious act, being then presumed to have arrived 
at the age ol discretion. (Co. L. 247.) 

In certain cases of luisdeiueunor, however, tlic 
law privileges a minor under twenty-one years of 
age from ]>unishuu'iit, hut these in general are 
cases of mm feasance, because in sutlt case hirlies 
shall not be imputed to him, (Uro. Sativer default. 
50. Cro. Ja, 46.'), 466. Co. L. 246. b.) as non 
repair of a bridge, &c. (Bl. Com. 4. c. 2.) 

(3) ideots, lunatics during tlicir lunacy, and 
madmen, arc all incapable of rumiiiitling crime, as 
falling within that arcidentui defect of the will in¬ 
cluded by Lord Hale under the term dementia, or 
insanity. An irieot is one of defective iiiidersland- 
iog from his birth. He is thus deserihed by Fitz 
Herbert. (N. B. 532.) “ He who shall be said to 
be a sot and ideot from Ids birth is such a person 
who cannot account or number twenty pence, nor 
can tell who was his father or mother, nor how old 
he is, Ac. so as it may appear he hath no iindor- 
standing of reason what shall be for bis profit, or 
what for his lo.ss. But if he have such iinderslaiul- 
ing that he know and uudei stand his letters, and 
do read by teaching of another man, then it seen)!' 
he is not a sot or natural ideot.” But, as T.ord 
Hale observes, these may be too narrow grounds 
though they he evidence, and tile question is one 
of ftiel, triable by a iury and sometimes by inspee- 
tioii. (11. P. C. e. 4.) 

A lunatic is one wlio has lucid intervals, and is 
only occasionally insane. Madness is fixed and 
permanent di.sease of mind, caii.siiigeontiniiril insa¬ 
nity. If a c'TSon euminil a etime while under the 
deprivation m' reason, he is not erlmiiially respon • 
silile; and if t slmll appear to the jury that the 
areused was '■I’loiiriiig under insanity at the time 
the fact was cmninitted, they ought to proiumnei: 
u \ (rdiel of not guilty ; but inasmuch as it is daii- 
geroux to the public tliat insane perrons, who have 
sliewn i niisei.iv vous disposition, sliould he .suf- 
kred to go at large, it is enacted by the 17 G. 2. 
c. 5. that dangerous lunaties, who are vagrants, 
are to be imprisoiiid aiul sent to their proper 
hotnc.s. But tliis act only applied *o the cases of 
vagrants, and therefore, by a siibseq rent .statute, 
(39 & 40 G. 3. c. 94.) it is enacted, sect. 1. “ that 
in .ill eases where it shall be given in evidence n|x>n 
the trial of any person charged with treason, mur¬ 
der, or felony, that such person was insane at Uiu 
time of committing such offence, and such person 
shall be acquitted, the Jury shall be required to 
find specially wlictlier such person was insane at 
the time of the commission of such offence, and to 
declare whether such person was acijuiltcd by thorn 
on account of such insanity ; and if they shall find 
that such person was insane at the time of com¬ 
mitting such offence, the court, before whom such 
trial shall be had, shall order such person to be 
kept in strict custody, in such place and in such 

manlier 
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Sect. C. Indeed it was anciently holdon, in respect of that high 
regard which the law has for the safety of the king’s person, that 
a madman might be punished as a traitor (4) for killing or offer¬ 
ing to kill the king; but this is contradicted by the later opi¬ 
nions. 

1 Hale, 36, 37. 


2 Itoll. 324. 
F. Cor, 351. 
llcg. 309. 
Sura. 4.‘». 

3 Inst. 6. 

Co. Lit. 247. 

4 Co. 124. 

4 Corain. 25. 


Sect. 3. And it seems agreed at this day, that if one who has 
committed a capital offence become tion-coinpos before convic- 
tion, he shall not be arraigned; and if after conviction, that he i And. lor. 
shall not be executed. 

3 Inst. 4. 6. 

1 Hale, 34,35. 4 St. Tr. 205. 8 St. Tr. 285. 4 Comm. 24, 25.3S>3. 


Sect. 4. And, by the common law, if it be doubtful whether a i And.i07. 
criminal who at his trial is in appearance a lunatic, be such in J ‘ 

truth or not, it shall be tried by an inquest of office, to be re¬ 
turned by the sheriff of the county wherein the court sits ;(5) and 
if it be found by them that the party only feign himself mad, and 
he still refuse to answer, he shall be dealt with as one that stands 
mute. (G) 

Sect. 3. And if one who wants discretion commit a trespass sicAbr, . 547 . 
against the person or possession of another, he .shall be com- U. Cor. 6 . 
pelled in a civil action to give satisfaction for the damage. 

' ° Co. Jjit. 247. 

289. Flow. 3(M. 2 Inst. 28 !■. 414. Fop. 111. llrowiil. 197. Nuy, 129. C. Jac. 407. 1 Halo, 1.5, 
10. 20. 3 line. Al). l.'it. 2 Coiuiii. 291. 4 Coiiiiu. 22. 


Sect. ('). And he who is guilty of any crime whatever through Co. Litt. 2l7. 
his voluntary dnnjkeinie.ss, shall be punished for it as much as if 
he had been sober. 4 Co.' 125 . 

Half. c. 143. 4 Comm. 26. 8 St. Tr. 28.5. 

Sect. 


manner a.s to tlic court sliall scorn fit, until liis Ma¬ 
jesty's pleasure shall bo kuuuii. And it shall be 
tlicrenpun lawful fur his Majc.sty to give such 
order for the safe custody ol such iiorsoti during 
his pleasure, iii such place and in such nianner ,is 
to his .Majesty shall sei’iii lit.” And by sect. 2. of 
the same net, wliere an insane |)crson is indicted, 
and cannot he tried on aeconnt of his insanity, 
and his insanity is found by a jury iiupannellcd for 
that purpose, he is to be dealt with !u like manner. 

The next accidental defect of the will, as stated 
by Lord Hale, tliough not noticed here by Mr. 
SerJ. Hawkins, is casualty or chance; that is, 
where a party has rnmiiiittcd an act which he did 
not intend to have done. If any accidental mis¬ 
chief happens ill the prosecution of a lawful act, 
the party nut intending the thing that happened, 
stands excused. Hut if a man he doing that which 
is unlaufut, and a consequence follows which he 
did nut intend or foresee, his want of foresight shall 
be no excuse. (11. Cum. v. 4. c. 2.) Hut in orrler 
to make a party guilty of fclmy. under these cir¬ 
cumstances, it slioiild seem tliat his original inten¬ 
tion should be a ffloiiious intention. Where a party 
intending to coimiiit one felonious act unintcntiuii- 
(illy conimitr another felonious act, he is clearly 
guilty of felony ; but where the original intention 
was only to coiniuU a trespass, a.s where a man un¬ 
it 


lawfully using a hand gmi uiniitentiuirally sets fire 
to a bam full of corn, (which is felony if wilfully 
done,) lie shall not be guilty of felony, though his 
act ill using the gun wa,s unlmifiil, I'jiis at le'ast is 
the opinion of bir M. Hale (II. F. C. vol. i. p. 
669.) contrary to sonic older authorities. (Dalton.) 

The opinion of Itjlc seems most ronsoiiant to 
reason and justice, and accords with the maxim of 
laird Bacon—“ In criminalibw siilj^eil generulis nui- 
“ litia iiUcrifh)u\ cum facto parts griidus,” (Rc- 
gula 1.5.) 

(4) Sec 33 H. 8. c. 20. repealed by 1 & 2 P. 
& M. e. 20. 2 State Trials, 7. 

(5) it may he tried eitlier by the inspection of 
the court, I Ilale. 33. Tr. p. Pais, 14. Fitz. N. B. 
617.— by evidence given to the, jury, who are 
charged to try the indictment, 3 Hac. Abr. 61. 
1 Hale, 33. 36,36. Savil, 60. 1 And. 107.—or, 
being a collateral issue, the fact may be pleaded 
and replied to are terais, and a venire awarded, re- 
turmihlo instanler, in the nature of an inquest of 
oflicc. Fost. 46. Kcl. 13. 1 Ixiv. 61. 1 Sid. 72. 
4 Comin, Ap|ten. $. 3. And this method, in cases 
of importance, doubt, or dithculty, the Court will, 
ill prudence and discretion, adopt. I Hale, 35. 
Sav. .56. 1 And. 164. 

(6) For the consequences of standing mute, sec 
Bk, II. c. 13. s. 9. 
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OF THE PERSONS WHO MAY BE GUILTY Bk. 1. 


Ktly. Sa. 
Unit. 533. 
1 ll.ilc,()17. 


Sect. 7. Also he who incites a madman to do a murder or other 
crime, is a princi[)id uireuder, and as much punishable as if he had 
done it himself. 


F. for. 118. 
i‘jy. 

la Ass,. 30. 

H. Cor. 6. 61. 
i;j:5.136. 
s. I*. C.16. 

.‘Jj II. 6. 11. 

1 Hiilc.-Wk 
66 ‘), !y70. 

Flow. 19. 

Full. 12.>. 
l'’i)^U'r, 70. 

(,«} A Hall', 27. 


Sect. 8. And if it appear by the circumstances, that an infant 
umler the ago of discretion could distinguish between good and 
evil, as if one of the age of nine or ten years kill another, ami hide 
the bo,vly, or make excuses, or hide himself, he may be convicted 
and condemmal, and forfeit, &c. as much as if he were of full age. 
But in such a case the judges will in prudence re.spite the execu¬ 
tion, in order to get a pardon : and it is said, that if an infant, 
apparently wanting discretion, be indicted aud found guilty of 
felony, the justices themselves may dismiss him without a pardon, 
&,c.—t But this authority to dismiss liim must be understood (a) 
of a ri'prievo before judgment, or that the jury find the prisoner 
within the age of seven years, or not of suflicient discretion to 
judge between good and evil. 


Li'iics Tna’, 58. 
S. P. C. 16. 12. 
27 Ass. 40. 
Sum. 65. 

Kely 31. 

1 Ilnip, 4.5.516. 
J5. Cor. 16. toil. 
D.ilt. 134. 1.57. 
4 Curain. 28. 

.3 [list. 108. 
Sura. 65. 

1 Ilcilc, 44. 


Sect. f). As to Tiiu sucoNn point, viz. how far those are to be 
excused who are under the power of others :—A fern’ covert is so 
much favoured in respect of that poiver and authority which her 
husband has over her, that she .shall not suffer any punishment 
for committing a bare theft (7) in company with, or liy coercion 
of, her husband. 

Seel. 10. Neither shall she be deenuMl accessary to a felony foi 
receiving her husband who has been guilty of it, as her husband 
shall be for receiving her. 


Sum. 65,66. 
104. 

F. Cor. 199. 
38.3. 

2 JJk. 3. 29. 
1.34. 

1 Hale, 45.516. 


Sect. 11. But if she commit a theft of her own voluntary net., 
or by the bare command of her husband, or be guilty of treason, 
murder, or robbery, in company with, or by coercion of, her hus¬ 
band, she is punisliable as much as if she were sole. 

Lucas, 63. K<ly..3l. S. P, C. 13. 142. 2 C. mm. c. 20. 4Comm. 29. 

Sect. 


(7) The principle iipio.i vtliicli the viife is ov 
c'useil from punishment fur uilcnces cummitleil 
in her luisbaturs company is, that 'lie ones liii'.i 
the highest obedience. And Oiis tlu- law of (''in¬ 
land earries so far as to excuse lier from the pu¬ 
nishment of certain felonies c'lminitted in his pie- 
sence, which the law presum-.’s fo be equivalent to 
coercion and command o» '• .s part, llutslic is an¬ 
swerable ill all rases w hen she otfends alone, and 
JVIr. Serj, Hawkins shitcs above, that she is rc- 
.sponsible incases of treason, murder, and robbery, 
though commitlrxi i:i '.’onipniiy with her husband. 
With respect to treason and murder, there is no 
donbt. But it may be doubted whether he is cor¬ 
rect when he s-avs .lie is not jirivileged in robbery. 
It is not a more heinous cii'ence I Iran burglary, and 
in the latter case she is ]<rivi!cged (Kely iige, .31.) 
Trettson and murder form Lxeeptioiis, the lirst lieiiig 
founded iu policy, and monler prifter odium de¬ 
licti. This presumed r-.iriion, however, arising 
from the presence of th - lotsliund, is but a le!.'..! 
jin'sunipUoD, and like ulnor jc^al presumptions 


mae he repelh’d hy cvitlence, to siicw Ural she was 
the ii'sligator of the tilIVnee, in wlii‘ li ease she, as 
well O' the ho ..iiid, may be ronvicled, (1 II. II. 
P. .516.) And lierewilli agp.es the aiieieiit law 
as slated by Bi'acton, (lib. 3. e. 32.) who says, 
“ iinid crit si uior 'uui viro tonjunctn fnerit.vrl 
“ conliiHiiJ'uent ipiud viro suo eonsCum pr<ntUerit 
"el awilium? Kuiujuid tiuichiiiilic' amhoC hno 
" lit videtiir”—aml he goes on to adi'. " sirut suiil 
" partici/us in criinine, ita debent esse, parlicipes in 
“ perna.” From the same author it also appear.s, 
that if llic stolen goods were found in her own 
peculiar possession, it was a presumption of her 
guilt. “ In icrtis casibus,” says he (in the same 
chajiter) “ de fnrlo taichitnr uior si furtnin inve- 
" niutiir sub clavilms, quas quidern elates, habere 
“ delict uxor sub ciislodia et eura sua; cfaees, vii. 
" dkpensie sute, arcie sum et serinii sui, et si ali- 
“ ijuaujo fnrtum sub clavibus isUs meeniuiur, uxor 
" cum ciro rulpubilis erit, sc. vir si consenserit tel 
“ rent tt warruntizubit." 



Ch. 1. 


OF CRIMINAL OFFENCES. 


a 


Sect. 12. Also a wife may be indicted together M’ith her hiis- o Roll. 39 . 
band, and condemned to the pillory with him for keeping a ^ Kcb. 34 . 
bawdy-house; for this is an ofl’enee as to the government of the 
house, in which the wife has a principal share; and also such an 3 Salk. 38 t. 
ofi'ence as may generally be presumed to be managed by the in¬ 
trigues of her sex. 


Seel. I.*!. And generally a feme covert shall answer, as much as 
if she were sole, for any offence not capital, against the common 
law, or statute : and, if it be of such a nature that it may be com¬ 
mitted by her alone, without the concurrence of the husband, she 
may be punished for it without the husband, by way of imiict- 
jiient; nvhich being a [n'oceeding grounded merely on the breach 
of the law, the husband shall not be included in it for an offence 
to which he is no way privy. And if a woman bring a malicious 
appeal for the death of her husband, known by her to be alive, 
sin; may be imprisoned for the false appeal, till she make tine to 
the king, and the husband shall go at large. Hut if a wife incur 
the forfeiture of a penal statute, the husband may be made a 
party to an action or information for the same (as he may be 
generally to any suit for a ^ause of action given by his wife), and 
shall be liable to answer what shall be recovered thereon. 


9 Co. 73. 

C. .lac. 483. 
J Sid. 310. 
Moor, 813. 

2 Kcb. 634. 
IToli. ‘>.3. 

3 Keb. 3t. 


alien. 4. 17. 
F. ( or. 73. 

11 . 10 . 1 . 
Uac. Ab. '29 i. 
Nov, 103. 
Sav. 25. 

1 lloll, 93. 


Sect. M. Neither a son nor a servant arc excused the commis- Sum. f>6. 
sioii of any crime, whether capital or not capital, by the command > 113 . 
or cot'n’ion of the father or master. (8) j nalc'44. 


(.'0 Tlu'ri! arc also oilier (Icfi’ct-* of will «luth 
llio |)iirlic!> IVoiii i^uilt itiul puiii!:linicut; as 
“ /n-iiiuviHcc.” lliil this iinist l)(> ill! ignorance of 
f.iet, as where one, upon luing .ilartiied in the 
ji'^ht hy the cry of robbers hre.iking into his 
tlweHiiig-limi..e, in niisiake killed a person who had 
been aei rek'd in hi.s liuusu by bis servant, .supposing 
him to have been uno of the thieves; and not an 
ignor.iiKe of l.iw ; for ignoranee of llie law e.vcuses 
no one. Ivvery one of the ag«; of tiiscreiion and 


compos mentis is bound to know the law and prc' 
Slimed so to do, “ eoriim i/uie (jiiii sent: 

“ tenviur not antiiit,” 34.1. .a. II. II. P. (i. 

e. 6.) Compulsion and fear arc also matters of 
cscuse. As svlirre an enemy compels a man to 
serve against his lawful sovereign, ( II. II. P. C. e. 
8 . & 9.) But those eircuinstanccs of evense must 
be proved hy the pri.soiier,unless they arise out of 
the evideuee against him, (Foster, 355. I.a>rd 
llayiuond, 1493.) 


CHAP. II. 


OF HIGH TREASON. (I) 

OlM,..FKNrF. s against MAN, .some arc more iimnediatcly against Prin. P.L. 116, 
TiiK KING, others more immediately against the subject. 

Offences 


(1) It in, pel haps, one of the most im]H)rtant riglils 
of a floe st.ite, that the law of high treason should 
be well tleHnod, aiul that w hat acts shall and shall 
not be considered treason should be clc.irly asccr- 
t.iined. If the crime of liigli treason be indefinite, 
says Baron ]VIonte.s<|uicu, this alone i.s sufiicient to 
make the goseronieut degenerate into arbitrary 
powei --Sji. L. h. 13. <‘.7. With us the statute 
of 25 F.d, 3 c. 3. has always been considered as a 
'firm bulwark and proteetiuu of the subject against 
tile o|)presbiou of sovereign power under the pre¬ 


text of law. .Sir Edward Coke calls it a blessed 
statute. And although, sinee tin; period of its first 
enactment, the Statute Book of England, in the 
times of tyranny and of faction, has been disgraced 
witlt many absurd and wanton enactineiits on the 
subject of high treason, yet in the healtliier times 
of our constitution, we have always recurred to this 
statute, as to a standard which ought not to have 
been departed from. The statute itself created no 
new tri'uson, but the matleis iheivin declared to be 
higli treusoa were all clearly so considered at com¬ 
mon 



OF HIGH TREASON 


Bk. 1 


() 


Ofl'eoccs more immediately against thk king arc either capital 
or not capital. The capital offences of this nature are either HIGH 
TREASON or FELONIES. 

And 


tiion law. But also before the jiassing of tliat act 
many other luatterg had been ruled to be treasons, 
which had nut been before well defined. Ainungst 
these was “ accroacliing 'oyal power,” which was 
an oifcnce evidently so iil>dciincd, that whatever 
the luling power of the day chose to consider an 
necruachiacnt of royal power, might bring a nian 
within the guilt and penalties of treason. But the 
compassing the death of the King or his heir—the 
violating Ids wife, or his heir’s wife—the forgiTv of 
bis seal—seem always to have been consideied 
such acts of treachery, that, by the feudal eoiisti- 
tutioiis, if a tenant liad oli'ended against his lord in 
these respects, it was a forfeiture of his fond, 
being a tri’acheroiis breach of that fealty* which 
the tenant owed his lord in rv'tiirn fur the protect 
tion which the lord, by the same feudal constitu* 
tions, was bound to afford his tenant. So with re¬ 
spect to the king and his subjects—the saiuc acts 
were an aggravated degree of treachery and breach 
of that allegiance which the latter owed to the for¬ 
mer. Bale in his History, b. i. c. l‘i. gives several 
cases which had been ruled to be treasons before 
the passing of the statute, and particularly the' one 
which probably produced the petition of the Com~ 
mons upon ss Inch the statute was founded. The 
record of the case is. Trinity, 21 Ed. .'5. Eat. 2;J. 
.Tolm Gerbage, Knight, was indicted “ (piod ipse 
“ simul cum lUiis in campo villa de Royslon in altd 
“ regidstrati," rode armed with his sword drawn in 
his hand, “ tnodo guerino,” anil assaulted and took 
William de Bottisford, and detained him till he 
paid £90. for his ransom, and “ UsKr/iando sibi in- 
“fra regnum regk Itegiam potestatem ‘pxt domino 
“ lUge in partUms eiieris crUtenle contra sui ligean- 
tiam et regis et anwus sita: prcjudicium etseditumem 
" manifestam,” He prayed his cli'rgy, but was 
ousted of it, because " pririleginm clendrin htjus- 
“ modi cam seditbmk, secundum /<'ge"i cl coimetu- 
“ dinem, reguihacteiiusol)tiHtas et mm e.-t aUo- 

“ rimdum," But he,rcfusiug to jile.id ii pon the denial 
of clergy, was not conv'cleil as in case of tre.ison, 
but was put to peii.mcc, “ ii I prniteuliam suam,” 
Two of his companions being convicted by verilict, 
liad judgment, “ quod distri^iantur , t susjmutantur.” 
This judgment it seemed troubled the Commons 
in parliament, who tliuught that the accrouciiing of 
royal power was somewhat too general a charge of 
treason before the ordinarv courts of justice, tlioiigh 
it liad been used in charges of treason in parlia¬ 
ment, and, therefuR, in the parliament following, 
held Cra'Auw Hilarii, 21 Ed. 3. ii. 15. there is a 
petition in pnriiament in these words—“ Item, prie, 
" les Conmien que rmne ascuiis desjuiiices on place de- 
“ vant mx ou de suire/ ont adjudges pur treason, ae- 
“ croachment de royal poer, pry le dit Commen que k 
" jmini soil deitclure eii cto parlement, m quele case ils 
“ aecrachent royal puer, par quei les seigneurs perdent 
“ lour profit de Ui fuifeitn’e de lour teuents H les ar- 
" reynes benefice de Saint Eglise." It i.s remarkable 
iu this petition, tbat tlio Commons seem sensibly 


alive to the loss of tlic profits of the forfeiture of 
their tenants by tlius enlarging treasons ■, as in 
the case of a conviction for treason the crown took 
the forfeited estate and not the lord, as in cases of 
felony. And, jierhaps, it might be more this feel¬ 
ing of self-interest that made them anxious to re¬ 
strain the law of treason within jiroper limits, tlian 
any enlarged views of political security against tlic 
iiicroachaient of power upon private and personal 
freedom. However, it appears that the statute 
itself points at a case such as the one above cited, 
for after enacting what sliall tlicreaftcr be consi¬ 
dered treason, it goes on to add, “ And if, par case, 
*' any man of this realm ride armed, covertly or 
“ secretly, with men of arms against any other to 
" slay him or rob him, or take liiin, or retain him 
until ho hath made fine or ransom to have his 
“ deliverance, it is not the mind of the King or his 
“ council, that in such case it sliall he judged trea- 
“ son, but shall be judged felony or trespass, ac- 
“ curding to the. laws ut the land of old limes used, 
“ and according as the ease rrqniretli.” But to 
wlicitever motives in tlie Commons the petition may 
be ascribed, it has produced a statute which is and 
ought to be revered by the English people, as most 
clearly defining what sluill and what sliall not be 
considered high treason. The eiiactmcuts are dis¬ 
tinct and inlelligible, and Sir M. Hale oliservcs, 
upon a review ol them and former cases,—1. How 
necessary it was that there should be some fixed 
and settled buiiiidury for this great crime of twa- 
sun ; and of wlial great importance the statute of 
Ed. o. was for that end. 2, How dangerous it is 
to depart from the letter of that statute, and to 
multiply and enhance crimes into treason by ambi¬ 
guous and general words, as “ accroaching royal 
“ power," “ subverting of liiiirlaiiienlul laws,” ami 
tlie like. How dangerous it is, by construction 
and analogy, to make treasons where tlic letter of 
the law has not done it. For such a method admits 
of no liiai<‘ or hounds, hut runs as far .is the wit 
and invention of acriiscrs and the odiousiiess and 
del.'station of persons accused will carry men.’’ 
This dociriiir worthy of the great and good man 
svhu (I'divered il, but Dial it has been observed liy 
all succeeding judges caiiiiut he said with truth. 
For it may be jusllv doubled whether some of the 
consliiiclions subscipiently put up" \ the statute, are 
fairly warranted by its text 'I’hiis it has been 
ruled and i.s now settled, tlmt any ittempt to re¬ 
strain the royal person, or to conspire to levy war 
against him, are overt acts of compassing his death. 
Hoes it nut look like making a constructive, (reason 
whei'C the letter of (he law has not done it.’ So again, 
the constructive levying of war. And althougli 
the statute, reipiires every treason to be manifested 
by *' open deed, and the parties provably attainted 
“ by persons of their own condition,” yet we sec 
that there has been a strong inclination at some 
periods to make mere words an “ open deed,” or, 
in other words, to create constructive overt acts of 

constructive 


• Sec Mirror, c, 1. s. 7, 
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OF HIGH TREASON. 
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And FIRST, of HIGH TREASON. 

Seel I. IJcforc the 25 Edw. 3. c. 2. there was great diversity 
of opinions conccmiiig high treason; and many offences were 3 lust. 7 . 
taken to be included in it, besides those expressed in the said B-Tn-a/u. 
statute; as the killing of the king’s father, brother, or even his ^ ’ 

messenger; producing the pope’s bull of excommunication, and staunf. 2. 
pleading it in disability; refusing to accuse a man in the king’s 126 

courts, and summoning him to appear, and defend himself before Haic 76to 
a foreign [irincc; and other such like acts tending to diminish 87. 
the royal dignity of the crown. 

Sect. 2. But all treasons were settled by the statute of 25 
Edw. 3. c. 2. w'hich, by I Mary, sess. 1, c, 1. was reinforced, and 
again made the only standard of treason. All statutes, therefore, jg ^ 
between the statute of 25 Edw. 3. and the statute 1 Mary, sess. 1. 
c. 1. which made any ofreiice higli treason or petit treason, or 
misprision of treason, are abrogated; so that no offence is, at 
this tlay, to be esUiemed high treason, unless it be either declared 
to be such by the above statute of King JCdirarU the Third, or 38 Goo. 3. c. 7. 
made such by some statute since the first of Queen Mary. C'vo. 3. c. 6. 

I sliall therefore consider. First, such offences as are high 
tr(‘ason within the said statute of 25 Edw. 3. or other statutes 
grounded thereon, and explaining the same.—S econdly, such 
as are made high treason by subsetpiont statutes. 

By the statute of Edtourd Ike Third there arc four kinds of i iLdc. 87. 

HIGH treason; Simi. 17. 

1. That W'hich immediately concerns the king, his w'ife, or 
children. 

2. That which concerns his office in the administration of 
justice. 

3. That which concerns his seal. 

4. That which concerns his coin. 

And 


construclivc treasons. Such, at some periods of 
Mir hivtory, has been the servility of judges to 
royal authority. Indeed ho need go no farther 
than the next reign of ilichard It. after piissing the 
statute, to see how far u bench could disgrace itself. 
After a eoiiimissiuii hud been extorted from tiiat 
weak prince, by puriiauicnt, by wliicli certain 
nobles were empowered to aduiinister public affairs 
ami to redress grievanecs arising from bis mal-ad- 
ministration, unwilling to submit to the restraints 
imposed upon him, in the lllh year of bis reign he 
called together divers of iiis judges, the two chief 
justices, and some other iiieu of tlie law, and pro- 
imiiiided to them certain questions, amongst others, 
“ (iiwtem pa'tiiim mereiiltir, <jvi rumpderuiit sire arc- 
“ timmt ronsentiendumennJerlimiidicloniM 

*' statiiti, mtimitioius et rommisionis 1 Ad qiuim qiie$- 
" tionem wanimiter respondentnt,quMt sunt ut protli- 
lores nun-ilo puniendi. hem, ipialiter sunt illi ;>«- 
niendi qtti imjicdivmint regent, quo minus jHilerttl 


" eierrere qiur ad regalia et pt'oroffiiiiam sttam peril. 
“ nuertnit 7 i'ntmimiler elittm respondenmt quod sunt 
“ ut prtulitores elittm puniendi." —(StaloTiials, vol.i. 
p. 107. lit). N.I'kI. p.8.13,14. 0. E.) But this 
doctiine was their own ruin ; for Gloucester and the 
factious nobles being predominant, tbo judges were 
all themselves declared guilty of high treason for 
these o})iiiiuns, and sentenced to be hanged, dratvn, 
and quartoied. Tresillian, the chief justice, was ex* 
ecuted, the rest had tlicir sentences mitigated into 
baiiishnicnt to Ireland. 'J’hc sentence against them 
was clearly illegal, but they bad taught tlicir oppo¬ 
nents tlie way to let loose from the rigid rule of Jaw. 
And when judges, who are the expositors of law, 
or, as they have heen called, " I.ex ioqitens," with a 
statute before them, whose enactments are so dis¬ 
tinct as the statute of treasons, couhl so far forget 
their duty to their country as to give such opi¬ 
nions as above stated, it is not matter of regret 
.that the evil recoiled upon their own heads. 
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OF HIGH TREASON. 


Bk. 1. 


And these three last are called Interpretative Treasons. 

High treason concerning the king, his wife, and children, is 
thus declared: 


1 II. 4. c. 10. 
Kcly. so. 

3 lust. 1. ^.113. 
8 Co. SJS. 

Dyer. 1)8. «98. 
128. 332. 

11. Trea. 1,2, .3. 
7. 9.11.13.16, 
19.24. 27. 52. 
Co. I'Ll. 360. 

3 Co. 2. 10. 

4 Co. 67, 

7 Co. 33. 

1.3 Co. 54. 

3avii, 4. 


Sect. 3. By the said statute of 25 Edw. 3. stat. 5. c, 2. 

Whereas divers opinions have been before this time, in what 
" case tnjason shall be said, and in what not, the king, at the re- 
" quest of the lords and of the commons, hath made a declaration 
" in the manner as hereafter followeth; that is to say, when a 
" man doth compass or imagine the death of our lord the king, 
“ or of our lady the queen, or of their eldest son and heir; or if 
“ a man do violate the king’s companion, or the king’s eldest 
** daughter unmarried; or the wife of the king’s eldest son and 
“ heir; or if a man do levy war against our lord the king in his 
“ realm, or be adherent to the king’s enemies in his realm, giving 
“ them aid and comfort in the realm or elsewhere, and therefore be 
provahf^ attainted of open deed by the people of their condition.” 


For the explication of which I shall consider. 


First, The branch relating to the king and his relations. 


Skcondi.y, That concerning the levying of war, and adhering 
to the king’s enemies, &c. 


Thirdly, That concerning an overt act. 

T. As to the branch relating to the king and his relations, 1 
shall consider the following particukars: J. Who may be guilty ? 
2. What is the import of the words, “ compass or imagine the kings 
“ deathT’ 3. Who is a king within the act? 4. What is the ex¬ 
tent of the clause concerning the king’s relations ? 


Sect. 4. As to the first point, viz. Who may be guilty? I 
shall take it for granted at this day, that all subjects of the age of 
discretion, and of sane memory, whether they be ecclesiastical 
515ac. Ab. 112. or temporal, nn ri or women, are mduded within those general 
word.s, “ When a man doth compass, &c.” 


K<‘ilw. IBt. &.C. 

3 IiiM. 4. 8. 

4 Cum III. 29. 
Hue. Aliix. .)6. 


(а) 11. Trea. 32. 
3 Inst. 5.11. 
Calviii’o case, 6. 
Co. Lit. 129. 
Smn. 10.15. 

1 Hale, 96.— 
100 . 

6 St. Tr. 23. 

6 St. Tr. 87. 

(б) l)y IT, 14.5. 
Hob. 271. 

Salk. 6.")1. 633. 
Cartli. 319. 
Skin. 360. .125. 
Fos. 186, 187, 
L. Ray. 1. 


Sect. Also it seems clear, that the subjects of a foreign 
prince coming into England, and living under the protection of 
our king, may, in respect of that heat ligcance which they owe to 
him, be guilty of high treason (a), and indicted (2), that they 
contra dominum regem (the words naturakm dominnm suum being 
omitted) did compass, &c. contra ligeantuc sua debitam (5). And 
it is said, that even an ambassador committing a treason against 
the king’s life, may be condemned and executed here; and that 
for otlier treasons he shall be sent home. And it hath been 
holden, that there is no need of the words contra Ugeantm siue 
debiluni in an indictment for a treason which is made such by 
statute, and is not a treason in its own nature; and that there is 

no 


(2) On the 12lh .lane, 1707, a rule to the fol¬ 
lowing elFect w.ss laid i.'m*n by all tiic jialm'S : " If 
“ alt alien, seeking jir.iteilion in Kngland, and 
*' having a family and t.ii here, sliould, during 


" a war with his native country, go tliithcr, and 
“ tliere adlicrc to the king’s oneniies for jnwjxises 
" hositliiif, lie may be dealt with as a traitor.’’— 
Foster’s C. L. 185. 
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no necessity for the words contra ligeum supremum domnum 3l,ov. 396. 
suum in any indictment of treason. If*; 

12Mod.51.95.llU6;: 


Sat, a. But it secracth that aliens, who in a hostile manner b. Trea. i. 32 , 
invade the kingdom, whether their king w'ere at w'ar or peace 3 
with ours, and w'hetlier they come by themselves or in company g*' 

with English traitors, cannot be punished as traitors, but shall be 5 Bac. aL 112. 
dealt with by martial law. 5 .St. Tr. 23. 


Sect, 7 . It hath been resolved (c), That one bom a natural 
subject is bound to such an inseparable allegiance to our king, 
that howsoever he may endeavour to renounce it, and transfer his 
subjection from his natural to a foreign prince, yet if he practise 
what in any other subject would amount to high treason, he 
shall suffer as a traitor. 


(e) Dr. Storej’s 
case, Dy. 300. 
Co. Ut. 129. 

1 Hale, 68, 96. 
and see Mac¬ 
donald’s case, 
Foster C. L. 59. 
and 185. 


Sect. 8. As to THE SECOND 1 ‘OTNT, VIZ. the import of the Kely. 8 . 
words “ compass or imagine the king’s deathsince the said i lt«ie, lor. 
statute these words have been so strictly followed, that where a 
king has been actually murdered, yet not the killing him, but the Fost. i93.196. 
compassing his death has in the indictment been laid as the 3 Inst. 12 . 
treason, and the killing as an overt act thereof. 


Sect. 9 . And such compassing the king’s death may be mani- 
festt'd not only by overt acts of a direct conspiracy to take away 
his life, but also In such as shew such a design as cannot be exe¬ 
cuted without the apparent peril thereof; as by («') writing letters 
to a fori'ign prince, inciting him to invade the realm; or assem¬ 
bling men together in order to {b) imprison or (c) depose the king, 
or to {d) compel him by force to }ield to certain demands, or to 
levy w ar against his (e) person. 


(.£) Dyer, 398. 
Burr. 646. 
Slim. 11. 

1 .St. Tr. 199. 
306. 

2 V't'm. 315. 

3 Iiisr. 14. 

4 St. Tr. 406. 

1 lI.iK', 120. 
(Ji) .3 1ml. 6. 
13. 33. 


{c) Ki ly. 20, 31, 22. (Jii. B. Trea. 24. (d) 11 Mod. 322. Moor, 621. (<>) Kcly. 14, 15. 17. 20, 21. 
3 lost. 6.12.38. Kfly. 20,21,22. Yet this w.as made a query in B. Trea, 21. 11 Mod. S32. Moor, 621, 
Kely, 11, 15. 30, 21. 


Sect. 10 . But it is possible that it may not be proved by an act .3 Lot, 6 . 
which directly causes the king’.s death, as the glancing of an ^ 
arrow did that of/F/VAV/w proving fatal merely through 

an unfortunate accident, and btang accompanied with no unlaw¬ 
ful circumstance. 


Sect. 11 . As to THE Tin an point, viz. Who is a king within 3 Inst r. 
this act ? it seems agreed, that every king for tin; time being, in ^ 
actual possession of the crown, is a king within the meaning of 
til is statute. For there is a necessity that the realm should have Fosi. 188. 400. 
a king, by whom and in whose name the laws shall bo admini- L'omm. 77. 
stered; and the king in possession being the only person who 
either doth or can administer those laws, must be the only person 
who has a right to that obedience wbieb is due to him who ail- 
ministers those laws; and since by virtue thereof he secures to 
us the safety of our lives, liberties, aud properties, and all other 
advantages of government, he may justly claim returns of duty, 
allegiance, and subjection. 

Sect. 12, And this plainly appears even by the prevailing opi- i Haic, 6 i.i 02 . 

tiious 
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Fos. S98.186. 

9 F(i. 4.1. 
]B.Trcas.l().;32. 
3 Iiisl, 7. 

Dalt. 223. 


9 Ed. 4.1, 2. 
13. Judg. 42. 

C. of Par. 22. 
Patents, 21. 
Detiiwn, 3. 
Exempt, 4. 
Jiidg. 42. F. 
Ass. 29. Dcniz. 

4 Inst 43. 

1 HI. Com. 90. 
4 Bl. Com. 78. 


Foster, 399. 
Cus. de Nor- 
luaiid, 1.3. 

FIcta, b. 3. C.16. 
s. 22. 

4 Comm. 77. 
Foster, 188. 


Foster, 402. 

Kfly. 11, 


Kely. 14,15. 
1 Keb. .313. 
Foster, 40.3. 

4 Comm. 77. 


3 Inst. 7. 

1 Haie, 61.102. 
Fos. 188,189. 


nions in the time of king Edward the Fourth, in whose reign the 
distinction between a king dejnre and de facto .seems first to have 
begun; and yet it wa.s then laid down as a principle, and taken 
for granted in the arguments of Bngot's Case, that a treason 
against Henry the Sixth vt'hile he was king, in compassing his 
death, was punishable after Edward the Fourth came to the 
crown; from which it follows, that allegiance was allow'ed to 
have been due to Henry the Sixth while he was king, becau.se 
every indictment of treason must lay the otl'ence contra ligeantiw 
debitum. 

Sect. 13. It was also settled. That all judicial acts done by 
Henry the Sixth while he was king, and also all pardons of felony 
and charters of denization granted by him, were v alid; but lliat 
a pardon made by Edward the Fourth before ho was actually 
king, was void even after he came to the crown. 

(. 9 Ed. 4. 1,2.11. 9 Ed. 4. 2. 

Sect. 14. And by the 11 Hen. 7. c. 1. it is declared, “ That 
all subjects are bound by their alhigiaiicc; to serve llieir prince 
and sovereign lord for the time being, in his wars, fin- the defence 
of him and his land against every rebellion, power, and might 
reared against him, &c. and that it is against all laws, reason and 
good conscience, that they should lose f)r forfeit any thing for so 
iloing f and it is enacted, That from thenceforth no person or 
“ persons that attend on the king for the time being, and do him 
“ true and faithful allegiance in his wars, within the realm or 
“ without, shall for the said deed and true duty of allegiance be 
“ convict of any offence.” 

Sect. 15. From hence it clearly follows, First, That every king 
for the time being has a right to the people’s allegiance, because 
they are bound thereby to defend him in his wars against every 
])OWtr whatsoever. 

Sect. 1 (). S.'i'ondly, That one ou; of pos.scssion is so far from 
having any right to our allegiance by virtue of any other title 
which he may set up again.st the king in being, that we are bound 
by the duty of our allegiance to resist him. 

Sect. 17. It is tree indeed, that after the rc.storation of king 
CImrIes the Second, it was resolved, that all tlio.-^e who acted 
again.st, and kept him otU of possession, in obedience to the 
povvi I then in being, w’ere traitors. 

Sect. 18. But it ought to be considered, that it was first re- 
.-iolved by the same judges, that king Chat'les the Second was king 
di: facto as well as de jure from his father’s death; and it is ap- 
p!trent, that no other person was in possession of any sovereign 
power known to our laws. 

Sect. 19- However, it is a general inicontested rule, that upon 
the death of a king in actual possession of the crow n, his heir is 
a king within the act before his coronation; for without a king 

to 
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to execute the laws, justice must fail; and therefore it is a 
maxim, that “ the king never dies.” 

Sect. 20 . A titular king, as the husband of a queen regtmtt, iitiiic, 102.106. 
seems to be within the words, yet it is clearly not within the ^ 
meaning of this law; and e converso a queen regnant is not within 3 inst_ g. 
the strict words, and yet she is undoubtedly withiu the meaning; 4 Comm. 76,77. 
for by the wortls “ our lord the king” is meant any person in¬ 
vested with regal power. 

Sect.9.\. By 1 Will. 8cMary, scss.2. c.2. s.Q. “Everyperson 
“ that shall be reconciled to, or hold communion with, the 
“ church of Home, or profess the Popish religion, or marry a 
“ Papist, shall be excluded, and be for ever uncapable to inherit, 

“ possess, or enjoy tuf- ckown of this realm, Stc.” and in every 
such case the people of this realm are absolved from their alle¬ 
giance, &c. 

*S’crf. 22 . As to TiiK rouuTJi roiNT, wc. The extent of the ifale, 124, &c. 
clause concerning the king’s relations; it is to be oL>serve<l, First, ‘■y’ 

That no queen, or princess dowager, is any way within the pur- 
view of it. Secondh/, 'I’liat if “ the companion” (by ^^hich word 
is meant the wife) of the king or prince consent to an adulterer, 
she is no less guilty of high treason than he. Thirdhf, That 
under the words “ their eldest son and lu-ir,” the son of a queen 
regnant is included, and also the second son after the death of 
the lirst, and perhaps also a collateral heir apparent, especially if 
he be dcclanid such by parliament. 


ll. Of iiiGir TRKASON concerning the levying of war, 8cc. and iITaKM3i.i41. 
adhering to the king’s enemies, 8cc. 1 shall consider, „ 

” ° ' iostcr, 208. 

I'lusT, What acts shall be said to amount to a levying of war 
against the king. 

SKCoNDtiY, What shall be said to be an adherence to the 
king’s enemies. 

Sect. 2.‘b As to TfiK riHST point, it is to be observed, that Foster, 105. 
not only those who directly rebel against the king, and take up 
arms in order to dethrone him, but also in many other cases, 
those who in a vitdent and forcible manner withstand his lawful 
authority, or endeavour to reform his government, are said to 
levy war against him; and therefore. 


Sec(,*lk Those that hold a fort or castle against the king’s Foster, 13 ,14. 
forces, or keep together armed numbers of men against the king’s 217.219. 
express commaiul, have been adjudged to levy war against him. jj_ 

But those who join themselves to rebels, &c. for fear of death. Dak, c. 89. 
and retire as soon as they dare, seem to be no way guilty of this ^ 

•’ * JpJ 146.296.168, 

169. 

RIoor, 621. 2 And. 3. Kely, 75. 9 St. Tr. 57. 366. Srilk. 635. 


offence. 


Sect. 2.5. Those also who make an insurrection in order to i Hale, i3i. 
redress a public grievance, whetlicr it be a real or pretended 
one, and of their own authority attempt with force to redress it, c/’ca’r. 68*3. 
are said to levy war agaiiisjt the king, although they have no di- 589. 

rect. 
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Pop. J2?. 
a Aiul. -J, 5< 

y. 

1 Von. a,>o. 
Koly. 76. 

5! VVils. .‘J 6 . 1 . 

» St. Tr. a»y. 
Vostor, 20y, 
‘ilO, 211. 
Duuj;l. 510. 


1 Halo, l,i6. 

i.>8. 

1 Sill. 358. 

3 Anil. 66. 
Pop. 121. 

3 lust. y. 
Koly. 75. 79. 
Moor, 621. 
l..(l. lliiyiii. 

l.)85. 

1 Pidtk. 47. 


reel de.sign agaln.st his person, inasmuch as they insolcnllj in¬ 
vade hi.s prerogative, hy attempting to dt) that by privatt: autho¬ 
rity which he jjy public justice ought to do, uhich manifestly 
tends to a downright rebellion; as where great numbers by force 
attempt lo remove certain persons from the king; or to lay vio¬ 
lent han<l.s on a privy councillor; or to revenge themselves against 
a magistrate for e.xecnting his office; or to bring down the price 
of vict^uals; or to reform the law or religion; or to pull down all 
bawdy-houses; or to remove all inclosures in general, &c. (.‘J). 
Jiut where a number of men rise to remove a grievance to their 
private interest, as lo pull <lown a particular iiiclosure intrench¬ 
ing upon their common, &c. they are only rioters. 

Sect. Q.C). Tn a special verdict, not only those who arc expres.s- 
ly found to have been aiding and assisting a rebellious insurrec¬ 
tion, but perhaps also those who are oidy found lo have acted in 
the execution of the intended violence, or to have attended the 
principal oflender from the beginning, though they be not found 
to hav<; known the design of the rising, shall be adjudged guilty 
of high trea.son. But those who are found only to liave siulden- 
ly Joined witli them in the streets, and to have Hung up their hats 
and hallooed w'ith them, are guilty of no greater offence than a 
riot at most. 


1 II.-ilc, 131. 
1.51. 

Jlalis. 14, 15. 
4St.Tr.63. 

97 

.Dyor, 98. 
K<-Iy. 19, 20. 
Post, s. 31. 
Hot. 6,5. 

3 Iiist. y. 14. 
(,i> S.«lk. 6-XS. 
3 lust. 11. 1 
117. Prin. P 


Sect. '27. However it is certain, that a bare conspiracy lo U'vif 
such a tear cannot amount to this species of treason, tndess it be 
actually levied. Ytit it hath been resolved, that a conspiracy (4) 
to levy war against the king’s person may be alleged as an oveit 
act of compassing his dcal/i, and that in all cast's if the tn^ason be 
actually completed, the conspirators, &c. are traitors as much as 
the actors; and (a) that there may be a levying of war, where 
there i.s no actual lighting. 

165 to 169. Sum. 11. 11.5. Dalis. 89. 221. 2 Vi n. 31. 31.5, 316. 5 Bac. Ab. 

.1,122. 10 Moil. 322. Fosli’i-, 211. 21.3. 342. 


(b) Salk. 6.34. 
Mimr, 62<>. 

4 St. Tr. 317. 

&c. 

(f) 4 St. Tr. 
317. 

3 Inst. 12,13. 
Salk. 6.35. 

1 Hale, 108. 
1.59. 

3 lust. 13, 14. 
B. Tri'.is, 24. 
Fos. 197. 220. 
4(Jt)ium. 82. 


Serf. 28. i\-. to 'i ilE sBco.N f> Ptri NT, What shall he .said 
to be an adheieiice to the king’s ei.»’mios, &c, this is explained 
by the words subsequcni, “giving aid and comfort to them;” 
from whiidi it apjiear.s, that any assi-slance given to aliens in open 
hostility against the ki.ig, as by snrren.iering a castle of the king’s 
to them for reward, i.r selling them arms, &c. or .issisting (/>) the 
king’s eiiemits against his allies, or cruising in a ship with ene¬ 
mies to the intent to destroy the king’s subjei-ts, is cleaiiy within 
tliis Lianch. But there is no nccossily expressly to allege, that 
such adherence (c) was against the king, for it is apparent; yet 
tlie .special manner of adherence must bo set fortli. And it i.s 
-aid, that the succouring a rebel fled into another realm is not 

within 


(3) An atU uipi by iitlimulaiiou .uul violence to 
force the rept'iil of a law, i> .t Icvviil' of war 
si;r,iinst the kiiij;, ami nipji trea.^ull. I.(.>rd Mans- 
liclfl, Dougl. .570. 

(4) By 13 Eiiz. anU 1 1 Car. 2. coiiipiracics to 


levy war wore declared high treason ; and several 
juilgnienls were given upon those si.UiilOb; hut 
they bolli expired wiili the reigns they were de¬ 
signed to jirotect. Fosl. 213. 
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within the statute, because a “ rebel is not properly an enemy,” 
and the statute is taken strictly, 

III. As to the branch relating to an overt act, there hath been 
some question concerning what shall be said to be an merl act; 
as to which I shall consider. What facts amount to such au overt 
act? and, Whether any wort/s be sutlicient? 

Sect. 2!). I shall take it for granted, that some overt act must Fos. 191 . so. 
be alleged in every indictment of high treason, in compassing ^ 
the <lcuth of the king, &c. or levying war, or adhering to the 5 stMv. at 
king’s enemies. aa. 

Sect. 00. As to Till: first point, it seems clearly agreed by u>Mod. .‘522. 
all, that conspiring the king’s death, and providing weapons to 
effect it, or sending letters to incite others to procure it, or ac- 
tiially assembling people in order to take the king into tlndr 
power, ainl all other such like notorious facts, done in pursuance 
of a treasonable purpose against the king’s person, may be al¬ 
leged as overt acts to prove the compassing his deatli. 


Sect. .‘}l. It has also been adjiulgial, that the («) levying war 
against the king’s person; or the bare {b) consulting to levy sucli 
war; 01 meeting together and (c) consulting the means to de¬ 
stroy the king and his government; or (r/) assembling with others, 
and procuring them to attempt tin* king’s death; or listing (c) 
men in order to depose the king; or (/’) printing treasonable po¬ 
sitions, ns that the king is accountable to the peophs and that 
they ought to take the government into their own hands, &c. or 
publishing a book to prove that (g) the king’s government is an¬ 
tichrist ian and heretical, Jcc. may be alleged a.s overt acts to 
prove the compassing the king’s death. 

(/') 1 K.'ly. 22 . iSl.Tr. 977. .3 St. Tr. 228. Sup. s. 24. (V) 2 Roll. 89, 90. Fos, 
322. .“i 13ac. Ab. 117. Prin.P.L. 123. 


17, 

(/*) Kt'lv. 20, 

3 Sf. Ti'. 119. 
138. 178. 228. 
t St. Tr. t:.‘5. 

7‘>. 207. 277, 
278. 282. 
Rushw. Straf¬ 
ford’s Tri.d, 

(r) Kely. 15. 

3 St. Tr. 126. 
(d) 1 And. 106. 
(r) 2 Veil. 316. 
346. 11 Mod, 


Sect. 32. As to THE SECONO i’Oi.n’T, vk. Whether any w'ords 
arc .sutlicient overt acts i it has been holden, that written w'onls 
in a sermon or other wTiling may amount to overt acts of com¬ 
passing the king’s death, though the same neither actually ivere, 
nor ever were intended to he, preached or published. But this 
opinion seems to be over-severe; for though it be ti ue that scri- 
herc est agere, yet surely it cannot with any propriety be said, 
that to write in such a private, manner est apertP, agere, ami it 
seems rigorous to make that amount to a malicious design against 
the king, which perhaps was only done by way of amusement or 
diversion (A). 

Sect. .33. But the great question is. Whether words only 
spoken can amount to an overt act of compassing the king’s 

death ? 


2 Roll. 89. 

C. Car. 125. 
See tile rever¬ 
sal of the at¬ 
tainder of A. 
Sidney, 1 W. & 
M. St. c. 7, 
private aet.v. 

1 Hide, 118. 

3 St. Tr. 733. 


S. P. C. 2. 
Kely. 13. 


(.')) This is Peacliuni’s Ciisc, The lejiortcr 
says, tlial “ many of tiu- judges were of upiiiion 
" that it Will not treason;” it therefore weiglietli 
very little, and no ;'reat regard hath lieen paid to 
it ever since, Fo». 199.; and If Uie dark imaner 


he considered in which the conviction of this in¬ 
nocent clergyman was procured, still less regard 
will be [tiiiil to it. Foster, 199. Vide IJ.icoii's 
Letters, 111. 117, and Hume’s Hist. 
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S Inst. ,7. 14. 
140. 


C. Car. 117. 
125. 

Foster, 200. 


YpIv, 107. 

2 Iloll. 90. 
Palm. 426. 

1 lilack. .‘)7. 


See6Am.c.7. 
Post, sect. 106. 


death ? which having been questioned by some great men, and 
denied by others, 1 ilare not be peremptory concerning it (6). 

Sect. 34. However, it seems agreed that words spoken only in 
contempt and disgrace of the king, and not directly shewing any 
piirpo.se to rebel, or any way to hurt his person, or disturb his 
government, as those which charge him with a personal vice, as 
drunkenness, &c. or a personal defect, as want of wisdom or 
steadiness, &c. shall not be so far strained as to be made overt 
acts of compassing his death, &c. 

Sect. 35. Indeed it has been holden, that to affirm that ano¬ 
ther has a better title than the king is high treason, because it 
tends to draw people from their allegiance, and to create a mu¬ 
tiny, &c.: but perhaps this may be questioned, because it can¬ 
not certainly appear from such words, whether the speaker had 
a design against the king’s person or no. However, there can 
be no doubt but that such discourses are highly punishable as 
great misdemeanors, and tending to raise doubts, and to disturb 
the government. 


1 Roll. 185. 

14 H. 8. 12. 
Prin. P. J*. 125, 
126. 


Sect. 3f). All the following words have been adjudged high 
treason : “ If king TIenri/ the Kh^hlh will not take back his wife, 
he shall not be king, but shall die.”—“ If the king will arrest me 
for high treason, 1 will stab him.”—“ If 1 knew that Perkin 

1 Varbcck 


(6) Altboiigli Hawkins sppaks with donbt upon 
this point, Whetliev words alone can amount to an 
overt act of high treason ? jet a iiiaiv who dares to 
vise his reasoning faculties unshackled hy autiio^ 
ritj", and fairly applies them to the coubtruction of 
the Statute of Treasons, will Inise no great doulit 
upon the subject. Words may he cxpl.niptory of 
an act. And svhere a man does a thing whieli hi 
itself may be indiirerent, his words, or declaration 
^ui ii/iiino he does it, may b" fair evidence of his 
intent. But won’s taken liy thcmselscs d.j not 
constitute an “ overt act." Mnnlcsqnic o ays, 6p. 
L. b. 12. c. l.S, They generally, when con-idered 
by themselves, liase no di’teri'iinale sit^nifieation; 
for this depends on the fore with which lliey iiro 
uttered. It often Iiaiipenn, that in repealing the 
same words they have not the same meaning. 'I his 
depends on their connection with other thim.'”; 
and suroetiincs more is expressed by silence than 
by mty discourse whatsoever. Ad there can he 
nothing so ambignons and eipiivocal as all tliis, 
how is it possible to convert • into tlie crime of 
high tieason ? Wlieiever this law is established, 
there is an end not only of libertj', but even of its 
very shadow. Such « as the opinion of this able 
writer upon the theory ,jf political liberty. But 
it is satisfactory to know, th.it .siwh is now con¬ 
sidered to be tlic laiv id Knglancl; and we cannot 
do belter than ii in''.ribe the word^ of Mr. Ka.st, 
one of the latest .ind Ijcxi wliters upon Crown 
lav/. “ Whatever dotil'i< (he says) may have 
been formerly entertained, or however »he law 
may have been stretched i:, aebitrary times, to 
reach particular men, it is ..oiv settled that bare 
w-ords, not relative to any .i. l i.r design, however 
wicked, indecent, or repreiic.isil'Je they may lie. 


arc not in tlicmselvcs overt acts of high treason, 
but only a niis))risioii, iiuiiishable at common law 
by fine or imprisuimiciil, or other corporeal |>u- 
iiisliineiit. 'IliCy are frequently spoken in heat, 
without any intention to act accordinuly; they 
are .still more frequent ly mistaken or misreiiiem- 
bered; and soineliiiie.s, it is to lie feared, the sense 
of them knowingly jierverted. It i.s one of the 
causes iiieiitioiied in tlie pre.amble (jf tlie statute 
1 Ma. st. 1. 1 . 1 , for repealing all intermediate 
treasons cical. ' since the statute of 25 Isd. 3, on 
account of tin severity of those laws, that made 
words only, wi'‘ieiit other fact or deed, to be, high 
tre.isnii. But s.ord.s may cs|)oiiiid an overt act, 
to sji -w with wliar intent it was done. As in 
Crouuii < Case, who when at Li.sbun said, that he 
would kdl the if ho could come to him ; and 
afterwards coming to Lngland, die oviTt act of 
coming Iicrc was explained by those words, and 
shewn to he with an intent to <".ify his purpose 
into execution: wliieh seen:' to hi the proper 
explanation of that case; the speaking the words, 
as well as the act of coming to Kngiai.d in order 
to kill the king, wi>re laid as distinct overt acts. 
On the other hand, words of advice or encourage¬ 
ment to destroy the king, and above all, consulta¬ 
tions for tli.it purpose, an; entitled to far dif¬ 
ferent considerations; They expressly relate to 
such an act or design in coiitemplatitiii; anti conic 
directly and properly under the nutiuii of means 
made use of for Uiat end. But the conseltatiou 
or incitement is the overt act, and the words arc 
properly evidence of it. One charge against Coke, 
one of the regiciiles, was the speaking as coun.sel 
against (he king on bis trial. 
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Warbecii was the son of Edioard the Fourth, I would take his 
part against Uenr^ the Seventh.’* 

Sect. 37. But however the laws may stand in relation to such Salk. 63i. 
conditional words, or to loose words spukoa without relation to 
any act, yet it seems cli:ar that words joined to an ad may ex-" 3 ,, ys.Vr;*! 
plain it, and that words of persuasion to kill the king, or mani- illalc, iid, 
festing an agreement, or consultation, or directions to that pur- 
pose, arc sufficient overt acts of compassing his death. And it jg 
hath been strongly holden, that any deliberate words which sliew C. Car. U7, 
a dirf!ct purpose against the king’.s life, as these, “ If 1 meet the 
king I will kill him,” being spoken maturely and advisedly, are 57 , 
sufficient overt acts of compassing or irnagiiiing his death (7). aSt.Tr. iS-t. 

a St. Tr. 295. 1001. 1 Kuh. 14. 31.179. 231. Dull. 223, 224. 3 Mod. 53. FosUt, 202. See the 
precedents cited C. Car. 118. 


Sect. .38. And since the compassing or imagining of the king’s 
death is the treason, and words are the most natural means of 
expressing the imagination of the heart, why should they not be 
good evidence of it ? Besides, it has been often adjudged, that 
falsely to charge a man with .speaking treason is actionable; 
which could not be if no words could amount to treason, as in the 
arguments of those cases it is clearly holden that they may, and 
not so much as made a question. 

Sect. Besides, it is certain, that before the 2.5 Edw. 3. 
words might ainonnt to frea.son ; and it is a general rule, that in 
doubtful cases the reason of the common law ought to govern the 
construction of a statute. Also there can be no doubt but that 
he who by command or persuasion induces another to commit 
treason, is himself a traitor (for without question by such means 
he would be accessary to a felony; and it is an uncoiitroverted 
rule, that whatiwer will make a man an accessary in felony, will 
make him a principal in treason), and }et he docs no act but by 
W'ords. 


Yelv. 107. 197. 
C. Jilt-. 276. 
406. 413. 

Hint 75. 
Wiiifl). 124. 

1 JJuUt. 148. 

3 32.5. 

1 Itoll, 444. 
Fust. 202,203. 


s. 1 ’. c:. 2 . 

Slim. 215. 

Fos. 205, 207. 


Sect. 40. .As to Sir Edward Coke's argument from d ITen. 7. 5 InM. 38. 
c. 14. which makes the compassing the king’s death, or that of ^ 
any of his council, tkc. by the king’s servants, fidony; from 
whence he infers, that in the judgment of this parliament the 
compassing the king’s death by bare w'ords could not be treason 
before; it may be answered, that this argument extends as well 
to the king’s servants compassing .his death by any other act 
whatever, as to their doing it by bare words; for all are equally 
within the 3 Hen. 7. and yet none will contend but that the for¬ 
mer hath aiw'ays been treason. 

Sect. 41. As to the argument, that compassing the king’s death Sum. 13. 

by 


(7) It is saitl, Kolyngo 13, that in an indict¬ 
ment for “compa.tiiing the king’s death," words 
may be laid as an overt act of that species of trc.i- 
•sou; yet Croplian’.s ca.se, Cm. Car. 333, which ho 
cites as a precedent for this doctrine, is said by 
Mr. Justice Foster, 203, by no tncaiis to warrant 


the eonchision; bocatise thouph the words above- 
mentioned were laid in that imliclinenl, yet it fur- 
tlier charged, that the sitcakcr actually came into 
Kiigland for the purpose of killing the king. 
1 Hale, 110'. 
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1 Hale, lll.'t. 

115 . srx 

3 IiMt. 14<. 
Foter, aoi. 


Vide 2 Roll. 
8 ‘>, 90. 


Foster, 205. 

1 Hale, 111. 
115.323. 


by b.ire words cannot amount to treason within 25 Edw. 3. be¬ 
cause many late temporary acts of parliament have made it trea¬ 
son, which would bo needless if it were so before; it may be 
an.svvcred, that the principal end of those statutes was to make it 
treason to charge the king with heresy, or schism, or usurpation, 
or to adirm that it was lawful to take up arms against him, which 
the Romanists were apt to be guilty of at the beginning of the 
Reformation; ami it may be questioned, whether these be overt 
acts of high treason within the statute of Edtcard the Third. 

Sect. 42. Indeed it is recited in the preamble of 1 Mary, sess. 
I. c. 1. " That the state of every king consists more assuredly 

" in the love of the subjects tow'ards their prince, than in the 
“ dread of law^s made by rigorous pains ; and that law's made for 
the preservation of the commonwcaltli without great penalties 
** are more often obeyed and kept, than laws made with extreme 
[lunishments. And in special such law's so made whereby not 
“ the ignorant but also the learned, minding honesty, arc often 
“ trapped, yea many times for words only, without other fact or 
deed done or perpetrated; and thereupon the queen calls to 
** remembrance, that many, as w'ell honourable persons as others 
of good reputation, had then of late for words only, without 
" other opinion, fact, or deed, sutlered shameful death, and ex- 
presses her pleasure, that the severity of such like extreme dan- 
“ gcrous and painful laws shall be abolished.” And then follows 
the enacting clause, “ That from thenceforth none act or oflence, 
being by act of parliament or statute made treason, petit trea- 
“ son, or misprision of treason, by wonls, w'riting, cyphering, 
“ deeds, or otherwise whatsoever, .shall be taken, had, deemed, 
** or adjudged to be high treason, jjetit treason, or misprision of 
“ treason, but only such as be declarcil ami expressed to be 
“ treason, petit treason, or misprision of treason, by 25 Edw. .3. 
** nor that any pains of death, penalty, or forfeiture, in any ways 
“ ensue to any oflender for the doiuir any treasonf&c. other than 
“ such as by the said statute of ‘~.5 Edw. .3. be ordained j any 
“ statute since the said twenty-fifth y ear of Edw. .3. or other de- 
“ claration to the contrary in any wise notwithstamling.” 

Sect. 43. And it must be confess. 1, that this statute, prinui 
fork, seems very much to favour the opinion, that no words 
whatsoever can of themselves amount to overt acts of high trea¬ 
son, ina.smuch as one of the principal mi-schiefs inf ended to be 
redressed by it seems to be, that men had often suffered as trai- 
toi h for words only; yet the force of this objection will be very 
much lessened, if we consider that the principal purport of the 
said statute of 1 Mary seems to be, to make the 25 Edw. 3. 
.‘iccording to the intention of the makers of it, the only standard 
of treason, and to abolish all subsequent statutes, which had 
made many offences treason which were not contained in the 
said statute of 25 Edw. 3. but no way to extenuate tlie crimes 
menfioned in Q,t> Edw. 3. or to take away the force of any natural 
expo'.ition thereof; for the first part of the preamble C()mplain.s 
of such laws as not only inflicted punishments over-severe for 
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the crimes intended to be restrained by them, but were also 
penned in such a manner as to be often apt to entrap the wisest 
by bare words. But surely this can no way be applicable to Q.3 
Edw. .3. inasmuch us no punishments can be thought extreme for 
the crimes therein restrained, and there can be no danger from 
that statute of any man’s being punished for unwary or innocent 
words, inasmuch as tliere is no colour to say that any words as 
such are punished within that statute, but only the most wicked 
imagination of the heart, which may be sometimes proved by the 
evidence of words. And it farther appears from the next part 2 Shower, 4il, 
of the preamble of the said statute of 1 Mary, that it has an eve 
only to such statutes as are above-mentioned, inasmuch as it 
complains of persons having suffered shameful deaths for words 
only, without other opinion, fact, or deed, which is very appli¬ 
cable to those many statutes in the time of Henry the Eighth, 
as ‘jO Hen. H. c. 13. and 33 Hen. c. 3. and some others, 
which made bare words high treason, many of which w'erc so far 
from purporting a design against the king’s life, that they were 
scarce otherwise criminal than as they were prohibited by those 
statutes. But surely this can have no relation to 25 Ivdw. 3. 
cither in punishing a man for such imaginations of the heart as 
are most perversely wicked, or in suffering those imaginations to 
be proved upon him from his own mouth. Also it is farther 
remarkable, that the enacting clause restrains only such offences 
as are made high treason by statutes subseipient to 25 Edw. 3. 
from being adjudged high treason by words, writing, cyphering, 

&c. and seems to leave the offences contained in the said statute 
to the same construction which they had before. 

Seef. 44. As to the authority of S/r Edicard Coke in his Third 00 31"’*- 3. 
Imtitute, (a) it is of the less weight, because he is said to have joe. 
been some time of the contrary opinion. 

Sect. 45. Neither does it appear to me, that my lord chief jus¬ 
tice Hale was at all of this opinion; for though in the latter edi¬ 
tion of his treatise of the P/eas of the Cro%cii {b) it be said, that (J) Old Ed. 
compassing by bare words is not an overt act, &c. yet in the first 1**- 
edition published in the year Iff?8, it is twice said, that it hath 
been ailjudgod that words are an overt act. 

The stat. 30 G. 3. c. 7. intituled “ An act for the safely and 
“ preservation of TIis Majesty’s person and government against 

treasonable and seditious practices and attempts,” reciting that 
“ the Lords Spiritual and Temporal, and Commons, of Great 
“ Britain, in this present parliament assembled, duly considering 
“ the daring outrages offered to your Majesty’s most sacred per- 

son, in your passage to and from your parliament, at the open- 
“ ing of this present session, and also the continued attempts of 
“ wicked and evil-disposed persons to disturb the tranquillity of 
“ this your Majesty’s kingclom, particularly by the multitude of 

seditious pamphlets and speeches daily printed, published, and 
“ dispersed, with unremitting industry, and with a transcendant 
“ boldness, in contempt of your Majesty’s royal person and dig- 

voL. I. c “ nity. 
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nity, and tending to tlie overthrow of tlie laws, government, 
" and happy constitution of these realms, have judged that it is 
" become necessary to provide a further remedy against all such 
“ treasonable and seditious practices aud attempts; and calling 
“ to mind the good and wholesome provisions which have at 
“ different times been made by the wisdom of parliament for the 
averting such dangers, and more especially for the security aud 
“ preservation of the persons of the sovereigns of these realms, 
“ do most humbly beseech your Majesty that it may be enacted, 
“ and be it enacted. Sec. that if any person or persons w hatso- 
“ ever, after the day of the passing of this act, tim ing the natural 
“ life of our most gracious sovereign lord the king, (whom Al- 
" mighty God preserve and bless with a long aud prosperous 
“ reign,) and until the end of the next session of parliament after 
“ a demise of the crown, shall, within the realm or without, coni- 
“ pass, imagine, invent, devise, or intend death or destruction, 
“ or any bodily harm tending to death or destruction, maim or 
wounding, imprisonment, or restraint, of the person of the 
same our sovereign lord the king, his heirs and successors, or 
to deprive or depose him or them from the stile, honour, or 
“ kingly name of the imperial crown of this realm, or of any 
'' other of his Majesty's dominions or countries; or to levy war 
" against his Majesty, his heirs and successors, within this realm, 
in order, by force or constraint, to compel liiitj or them to 
“ change his or their measures or counsels, or in order to put any 
“ force or constraint upon, or to intimidate, or overawe both 
houses, or either house of parliament; or to move or stir any 
foreigner or stranger with force to invade this realm, or any 
“ other his Majesty’s dominions or countries, under the ohei- 
sauce of his Majesty, his heirs and successors; and such com- 
“ passings, imaginations, inventions, devices, or intentions, or any 
of them, shall express, utter, or declare, by publishing any 
“ printing or writing, or by any overt act or deed; being legally 
convicte<l thereof, upon the oaiiis of two lawful and credible 
“ witnesses, upon trial, or otherwise convicted or attainted by 
" due course of law, then every such person and persons, so as 
“ aforesaid offending, shall be dc« mod, declared, and adjudged 
** to be a traitor aud traitors, and shall suffer pains of death, and 
also lose and forfeit as in cases of high treason.” Made per¬ 
petual as to the king’s successors by si, 57 Geo. 3. c. fi. 

i'he statute 39, 40 Geo. 3. c. 93, recites that It is expe- 
“ dient that in cases of high treason in compassing or imagining 
" the death of the king, and of misprision of such treason, when 
the overt act or overt acts of such treason, allcgeil in the in- 
dictmcni for such offence, shall, be the assassination or killing 
“ of the king, or any direct attempt against his life, or any 
** direct attempt against his person, whereby his life may 
“ be endangered or his^ person may suffer bodily harm, the 
** trial for such offence shall not be different from trials 
“ ior murder or wilful and malicious shootings;” and enacts, 

“ ’I'liat in all cases of high treason in compassing or imagining 

“ the 
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" die death of the king, and of misprision of such treason, where 
“ tlie overt act or overt acts of such treason, which shalf be al- 
*' leged ill the indictment for such oft'enco, shall be assassination 
“ or killing of the king, or any direct attempt against his life, or 
“ any direct attempt against his person, w'hereby his life may be 
endangered or his person suffer bodily harm, the person or 
persons charged with such oft’ence shall and may be indicted, 

“ arraigmid, trieil, and attainted in the same manner, and aCcord- 
“ ing to the same course and order of trial in every respect, and 
upon the like evidence, as if such person or persons stood 
“ ciiarged with murder: and none of the provisions contained in 
" the several acts of (8)7 Wm. J. (c. 3.) and 7 Ann. c. 21 , respec- 
“ tively, touching trials in cases of treason and misprision of 
** treason respectively, shall extend to any indictment for high 
« treason in compassing and imagining the death of the king, or 
" for misprision of such treason, where the overt act or overt 
“ acts of such treason alleged in the indictment shall be such as 
** aforesaid; but upon conviction on such indictment, judgment 
" shall be nevertheless given and execution done as in other 
“ cases of high treason; any law, statute, or usage to the contrary 
notwithstanding.” 

High Treason concerning the king's office in the adminis« 
tration of justice, is expressed in the words following: 

Sect. 40. lly 25 Edwi 3. c. 2 . “ If a man slay the chancellor, i iialc, 230. 

“ treasurer, or the king’s justices of the one bench or the other, 

“ justices in eyre, or justices of assize, and all other justices 
“ assigned to hear and determine, being in their places during 
their offices.” 


Sect. 47. It hath been holdeii, that this part of the statute shall Sum. 17. 
not be extended by equity to any other high officers of state be- ^ 
side these expressly named, nor even to these when they are not 4 Cum! ai.' 
in actual execution of their offices, nor to any attempt to kill 
them, nor even to the actual w'ounding of them unless death 
ensue; therefore the barons of the exchequer, as such, are not 
within the protection of this act; neither do the lord keeper or 
commissioners of the great seal seem to be within it by virtue of 
the statutes 5 Eliz. c. 18. and 1 W. & M. c. 21 . But it is made 
high treason by 7 Anne, c. 21 . s. 8 . to slay any of the lords of 
session or justiciary of Scotland, in the exercise of their office. 

High treason relating to the king’s seal. 


Sect. 48. Is said to have been high treason at the common 5 Inst. t5. 
law, and by 25 Edw. 3. c. 2 . is expressed in the following words: 

“ And if a man counterfeit the king’s great or privy seal.” i87.^^ ‘ 

Sect. 49 . It hath been holdcn, that these w'ords extend to the Kely. 80 . 
aiders and consenters to such counterfeiting, as well as to the 4 Comm. 8.^. 
actors. ^ 

Sect. 50. But not to an intent or compassing to do it, if it be S'u”!* 
not actually done. 

Sect. 

(8) For these statutes, t’Wc Chapter on Evidence, B. 2. 

C 2 
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Kt'Iy. 80. 
3 lllbl. l/>. 


1 Roll, 30. 61. 

2 Roll, 60. 


To counterfeit 


Con. Dak. Sect. 5\. Nor to the fixing of the great seal to a patent with- 

out a warrant for .so doing. 

Kely. 80. Scc{. 62. Nor lo tlic m/iiig of the name of one manor out of 

12 cV 1 ^ patent and putting in that of anotlier, nor U) any artificial re- 

2 Keb. 74 ! hioving of the true writing, and juhiing matter altogether new: 

B. 'J’feds. 3.17. nor, by the better opinion, to the taking off the wax iinpres.sed 
■*8. with flic great seal from a true patent, and fixing it lo a writing 

purporting a grant from the king. 

1 Roll, .30.61. Sect. 5'.]. Nor to the counterfeiting of the sign manual, or 

2 Roll, 60. privy signet. Hut this i.s made high treason by the lirst of Mary, 

st. 2. chapter the sixth. 

‘h And by 7 Anne, e. 21. s. 0. to counterfeit the seals used 
and continued in Scothtml aecoriling to the twenty-fourth article 
of the union, is high treason. 

To conntcrfcii lIiGii TREASON respecting the coin is either with resjiect to 
i» hf-Iftrcasoif Counterfeiting the king’s coin, or with respect to bringing false 
money into the realm. 

Sect. 54. As to the first hrancii, of counterfeiting, it is de¬ 
clared by 25 Edw. .'3. c. 2. “ That if a man counterfeit the king’s 
“ money he shall be guilty of high treason.” 

1 TIale, 213, Sect. 5.5. As to what degree of counterfeiting will amount to 

211.229. hijih treason, it is said, that those who coin money without the 
Siin).”l9 20 .' king’s authority, are guilty of high treason within ihi.s act, wlu'- 
127. ther they utter it or not; and that thost; who have the king’s 

if' authority to coin money, are guilty of high treason, if they make 
s*II. 7 10 ^' baser alloy than they ought;(6) and that those also are guilty 

2 Inst. 375. of the same crime, who receive and comfort one who is known 

s Inst. 17. to guilty thereof; but that clippers, S^'c. are not within 

this .statute. (10) 

Koly, 33. Con. Dyer, 296.8t 213 1 Hale, 2.33. 

Yarley’s Case, .f- |t lias lecii held, that to (onntcrfeit the impression of a 
2 ut . 0 o 2 . ijalf-guim.a on a piece «)f gold prt viously hammered, not round, 
and ill a state not passahh, is not high treason, for the crime is 
iucompltde. 

.311. r. 10 . Rut i» seems that those who barely utter false money 

B/J'rcasf*i9. Tnade within the realm, knowing it to be false, are neither guilty 

1 Hale, 214 . of high trcasoii, nor of a misprision thereof, but only of a high 

37.3.376. misprision. 

Rut by 8 &. 9 * 

Will. 3. c. 26. Ihoy are in some cases made guilty of felony, for which see the next chapter. 

2 Tnst. .627. 57 . to what shall be saiil to be the king’s money, it 

2 KeR. 4 » seems, that such only as is coined by the king’s authority either 

Ualt. c. 89. in gold or silver within the realm, iiud consequently not brassfar- 

1 Hale, 196. thimts shall come under this denomination. 

192. 210 to a \ / 

21.3. 1 Bum, 369. 1 Coiura. 278 Foster, 227. i(il2 Mod. 10. Co. Lit. 107. («) But see ch. 18. s. 5. 

Sect. 

(9) The weight, /ineiir-.ss, and denomination of coin of this country, sec II. 11. P, C. vol. 1. 
the coin is settled by .'xli’iit.ircs between the king c. 17. 

and the master of tiic For a history of Ihc (10) But see post, s, 61. and 62. 


1 TIale, 213, 

214. 229. 

B. Tre,is. 27. 
yum. 19,20. 
127. 

.3 lust. 16. 

Con. 6 II. 7.13. 
S II. 7. 10. 

2 Inst. 375. 

3 Inst. 17. 

Brit. f. 10. 


2 Black. 632. 


.3 H. r. 10. 
Sum. 128. 

B. 'J'rcas. 19. 
1 Hale, 214. 
373. 375. 
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Sect. 58. But the mischiefs intended to be remedied by this 
statute, having been found by experience not to have been sulK- 
cieiitly redressed by it, as thus restrained, the same have been 
farther provided for by subsequent statutes. 

Sect. 59- For by 1 Mary, sess. 2. c. G. " If any person or To counterfoit 
“ persons falsely forge and counterfeit any such kind of coin of ti'c'‘iim-Ht rom 
“ gold or silver as is not the proper coiii of this realm, aiyl is or 
“ shall be current within this realm by the consent of the crown, T. Join’s, 233. 
“ they and their counsellors, procurers, aiders, and abettors, shall 
“ he guilty of high treason.” 


(4 

if 

<4 


Sect. 60. And by 14 Eliz. c. 3. “If any person or persons Toconnierfcit 
falsely forge or counterfeit any such kind of coin of gold or sil- "‘‘iti'cr 
ver as is not the proper coin of this realm, nor permitted to be 
current within this realm, they ami their procurers, aiders, and siou. 
abettors, shall be guilty of misprision of treason.” i 


Sect.6\. And it is enacted by 5 Eliz. c. 11. s. 2. “ That To clip, wash, 
“ clipping, washing, rounding or filing, for wicked lucre or gain rumid or (ilc 
“ sake, of any the proper monies or c'oins of this realm, or the 
“ dominions thereof, — or of the monies or coins of any other coiiiofihc 
“ realm allowed and sufl’ered to be current within tliis realm or ’“S’* 

“ tlie dominions tlsereof, at this present, or that hereafter at any 
“ time shall be the lawful monies or coins of this realm, or of the 
“ dominions thereof, or of any other realm, and by proclamation 
‘‘ allowed and suflered to be current here by the crown, or coun- 
“ selling, consenting and aiding therein, slmll be deemed to be 
“ treason. And the ofl'eiiders therein, their counsellors, cou- 
“ senters, and aiih'i s, shall be adjudged as offenders in treason, Dyer, 23o. 

“ and being lawfully convicted or attainted shall lose and forfeit 
“ all his goods and chattels, and all his lands and tenements 
“ tinring his natural life.” But no corrnptiou of blood or loss 
t>f dower. 


Secf.6‘2. And Iw the 18 Eliz. c. 1. “If any person or persons 
“ shall for wicked lucre or gain sake, by any art, ways, or means 
“ whatsoever, impair, diminish, falsify, scale or lighten the proper 
“ monies or coins of this realm, or any the dominions thereof— 
“ or the monies or coins of any other realms allowed and sutfered 
“ to be current at the lime of the offence committed within 
“ England or any the dominions of the- same by the proclama- 
“ tion of the crown, their counsellors, consenters, and aiders 
“ shall bo adjudged offenders in high trt*ason, and lose and forfeit 
“ all their goods and chattels absolutely, and all iheii lands, tene- 
“ meiits and heredilamonts during his or their natural lives only 
Blit no corruption of blood or loss of dower. 


To impair, 
scale, or lighten 
aii_v of the pro- 
|ier or current 
coin is I reason. 

1 IJalc, 221. 
328. 


f Sect. 63. By 8 & {) Will. 3. c. 2f). made perpetual by 7 To make or 
Anne, c. 2.). it is enacted, “ That no smith, engraver, founder, 

“ or other person or persons whatsoever (other than and except counter-pun- 
“ the [lersous employed in or for his Majesty’s mint or mints in 
“ the Tower of London, or elsewhere, and for the use and ser- or'impress’liie* 
vice of the said mints only, or persons lawfully authorised by simiiUmie of the 
“ the lords commissiuuers of the treasury, or lord high treasurer current coin, is 

‘r of '’^*®**°** 
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“ of England for the time being) shall knowingly make or mend, 
“ or begin, or proceed to make or mend, or assist in the making 
or mending of any puncheon, counter-puncheon, matrix, stamp, 
“ dye, pattern, or mould of steel, iron, silver, or other metal or 
“ metals, or of spaud or fine founder’s earth, or sand, or of any 
“ other materials whatsoever in and upon which there shall be, 
“ or be made or impressed, or which will make or impress, the 
" figure, stamp, resemblance, or similitude of both or either of 
“ the sides or flats of any gold or siher coin current within this 
“ kingdom, on pain that every such oftendcr and offenders, their 
“ counsellors, procurers, aiders, and abettors, shall be guilty of 
“ HIGH TiiKAsoN.” But no attainder uuder this act shall work 
any corruption of blood, (11) or create any loss of dow'er, and 
the prosecution must be commenced within three months after 
the offence committed. 


(<«) lU'x r. Jar- .|- Sect. 64;. It is said, that in an indictment on this statute, 
l Unrr. 148 . every thing necessary to shew that the defendant is not within 

Ilex V. Pern- the exceptions must be negatively averred; («) and the most ap- 

**l$urr lo-’r pi'ovcd precedents are certainly in that form; (ft) but it is not 

Add.'^P. L. 149 . necessary for the prosecutor strictly to prove these negative 

(6) Cro. Car. facts, (c) for it is incumbent on the defendant to prove the aflir- 

Comp. 6 Edit, mative. (r/) 

1 ^. 

(c) Willis’Case, October Session, 1791. (d) 2 Bnrr. 1036. 


Hugh Lennard’a 
case, 2 1)1. Rep. 
S22. Cases in 
Cro. Law, 

2 Edit. 87. 

See form of 
indictment, 

Cro. Cir. Ass. 
48. 


+ Sect. 05. It has been resolved, that an indictment charging 
the oftendcr on this branch of the statute with mending a niouhl, 
" in and upon which was made and impressed the figiirt;, rosem- 
“ blance, and similitude of one of the sides, to wit, tlie head side 
of the lawful silver current coin of the kingdom called a shil- 
“ ling, &c.” is sufficiently supported by evidence of meudiug a 
mould, which has only the resemblance of a shilUng inverted, viz. 
the convex parts of the shilling being concave in the mould; t!i(! 
head or profile being turned the contrary way of the coin; and 
all the letters of the inscription rev ersed; for although this is an 
instrument which would ratlier make and impress the resemblance 
of ihe current coin than an instrument on which the same is made 


(e) See Ridge- 
lay’s Case, 
Cases in Crown 
Law, 2 Edit. 
174, for the 
dilfcrence be. 
tween the 
jnincheon and 
ctmnler-pm- 
cheon. 


and impressed: yet as the convexities of the current coin form tlu^ 
concavities of the mould, (c) it is an instrument on which there is 
made and impressed the stamp of one of the .sides of the silver 
coin. But it se«;in8 to be agreed, that it would he more accu¬ 
rate to describe it as a mould that would make and impress the 
similitude, &.c.; for the statute clearly distingiiislics between 
such as will make and impress the similitude, &c. as " matrix, 
•' die, and mould,” and such on which the same may be made 
and impressed, as a puncheon, counter-puncheon, or pattern. 


(f) By Lord 
Hiirdwicke in 
Sutton’s Case, 
Easter, 10 
Geo. 2.1). R. 
II. 371. 


f Sect. 6fi. But it has been doubted, if) whether an iron 
stamp which will make and impress only part of one side of the 
current coin, as one of the sceptres on a half-guinea, is high 
TiiEAsoN within this act. (g) 


(jg) Tbis is now provided for by 15 Geo. 3. c. 26, See post, s. 82. 


(11) But sec the case of Sir S. Loved, 1 Salk. 85, 


t Sect. 
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t Sect. 67. It has also been resolved, that an itistnunent on Rowland 
which there is tlie outline only of the profile on the current coin, tp<igeJajr’s 
and no marginal letters, is a puncheon within the meaning of this Crowi/i^w 
art; although such an iustnuneiit may be used for other pur- 2 Edit, irt.’ 
[loses, as making seals, buttons, medals, and other things of the 
like nature; for it is suiliciently complete to make an old shil¬ 
ling or a base shilling current. 

t Sect. GS. By 8 & 9 Will. 3. c. 2G. s. 1. it is further enacted. To make or 

“ That no smith, engraver, founder, or other person whatsoever ""y 

, 1 , , X /i , * I • 1 • o «r iniitrumeiit 

“ (otluT than and except the persons employed m the nunt, oCc. for graving 

&c.) shall knowingly make or mend, or begin or proceed to money round 
“ make or mend, or assist in the making or mending of any edger 
“ or edging tool, instrument, or engine, not of common use in j* H,cn 
“ any trade, but contrived for marking of money round the edges tiieason. 

“ with letters, grainings, or other marks or figures resembling 
“ those on the edges of money coined in his majesty’s mint; nor 
** any [ii ess for coinage; nor any cutting engine for cutting round 
“ blanks, by force of a screw, out of flatted bars of gold, silver, 

“ or other metal; on pain that every such offender or offenders, 

“ their counsellors, procurers, aiders, and abettors, shall be 
“ guilty of HIGH TRKASON.” But no attainder under this act 
shall work any corruption of blood, or loss of dower.—And by 
7 Ann, c. 25. s. 2. ‘‘ 'J'he prosecution for making or mending, or 
“ beginning or proceeding to make or mend any coining tool or 
“ instrument herein prohibited, or by marking of money round 
“ the edges with letters or graining.s, may be commenced at any 
“ time within six months after such offence committed.” 


i' Sect. Go. It has been determined by a majority of the judges. Case of John 
that a press of the same sort as that which is used in the mint for M'H. hosier’s 
coinage, and proper to be made use of for coining guineas, shil- 
lings, and louis-d’ors, or any other less [lieces, but not large ' ‘ ■ 1’* 
enough for coining crowns or half-crown.s, and which is proper to 
bi' made use of for making medals, dial-plates for watches, but¬ 
tons, and several other things, and is like those presses in many 
tradesmen’s shops for the purpose of making watch keys, watch 
chains, cane heads, &c. is not a tool or instrument the making or 
mending of which w'ill amount to high treasov, if it clearly 
appear that the person in whose custody it is found Intended to 
make use of it only in coining louis-d’ors, and not any of the cur¬ 
rent coin of this kingdom. 


« 

U 

tt 

U 

« 

if 

ft 


if 

if 


t Sect. 70. By 8 & 9 Will. 3. c. 2G. s. 0. “ No smith, engraver, To hide, con- 
founder, or other person or persons whatsoever (other than and 
cxcejit the persons employed in the mint, and for the use and coding’to1"or 
service of the mint, or persons lawfully authorised by the com- inurumeut U 
missioners of the treasury, or lord high treasurer for the time thea- 
bcing), shall knowingly buy or sell, hide or conceal, or, without 
lawful authority, or sufficient excuse for that purpose, know¬ 
ingly have in his, her, or their house, cicstody, or possession, 
any such puncheon, counter-puuchcon, matrix, stamp, dye, 
edger, cutting engine, or other tool or instrument before men¬ 
tioned, on pain that any such offender or offenders, their coiin- 

“ scllors, 
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sellers, procurers, aiders, and abettors, shall be adjudged guilty 
" of HIGH TKKASON.” Blit no attainder under this act shall 
work any corruption of blood, or loss of dower; and the prosecu¬ 
tion must be commenced witliin three months after such ofience 
committed. 


(<t) Ante, 
sect. 63. 

(A) Ilex i>. Ta'd- 
nard, 8 Bl. llcj). 

80 r. 


t Sect. 71. It is observable, that the words " pattern" and 
“ mouliV' are expressly mentioned among the articles enumerated 
in the lirst section of this act («), but that they are omitted in this 
clause of it. It has, however, been determined (A), that a person 
may be indicted under this clause of the act for having feloniously 
and traitorously in his custody and possession a mould made of 
lead, on which is made and impressed the figure of the current 
coin; for that a mould is comprised under the general words of 
this clause, “ other tool or instrument;” and therefore having the 
custody thereof without lawful autliority or excuse, will amount 
to the crime of high tkeason. 


Rex ». Lennard, f Sect. 72. It has also been determined, that as a mould is ex- 
s Bl llcp. 809. prcssly mentioned by name in the first clause of the statute, with 
respect to the making or mending, an iiidictmont for having the 
possession of a mould is good, without averring it to be “ a tool 
or instrument” W’ithin this clause of tlie act. 


The caseof John 
Bell, Foster’s 
Crown Law, 

S Edit. p. 430. 


Case of John 
Bell, Foster’s 
Crown Law’, 
3 Edit 430. 


Hex V. Sutton, 
2 Stra. 107-k 
B. R. H. 370. 


To convey any 
tool or iibtrii- 
ment out oi dkc 
king’s mint, 
which is there 
used for the pur¬ 
pose of coiliing. 

IS lltGII TBEA- 
SON. 


•j- Sect. 73. It has also been tletermined, that “ a press for 
“ coinage” being mentioned among the tools and instruments 
enumerated in the first clause of the statute, is also within this 
clause of the statute “ other tool or instrument.” 

•h Sect. 74. It has also been determined, that if a press of the 
same sort as those used in the mint, and proper to be made use 
of in coining guineas, shillings, and loiiis-d'ors, or other less 
pieces, but not large enough for coining crowns or half-crowns, 
be found in the poss.ession of a person, his intending to make use 
of it only in coining louis-d'ors, and not the current coin of the 
kingdom, is “ sutiicient excuse” I'or his having .such a press in 
his custody, 

i’ Sect. 7-’5. It is said, that it is the intent with which the [lerson 
has these instruments in his custody ‘hat creates the n[}'cnce, ami 
therefore it has been dctei mined, that a person having in his pos¬ 
session two iron .stamps, with intent to impress (he ."seeptres on 
sixpences, and to colour and pa.ss them off fi‘r haff-guinea.s, i.s 
indi<;i.(ble as a misdemeanor at common law. 

t Sect. 7(i. By 8 & }) Will. 3. c. 20, s. 2. “ If any person or 
“ persons whatsoever shall, without lawful authority for that pur- 
“ pose, willingly or knowingly convey, or a.ssist in conveying out 
“ of his majesty’s mint, any pniielieon, coiinter-puaeheon, matrix, 
“ dye, stamp, tdger, cutting engine, press, or other tool, engine, 
" or iiistruincnt, used for or about the coining of nionies there, 
“ or any useful parts of such tools or instruments, the said person 
“ and persons so offending, their counsellors, prociirer.s, aiders, 
or abettors, as also all and every person and persons knowingly 
reel iving, hiding, or concealing the same, shall be adjudged 
guilty of HIGH TREASON.” But no attainder under this act 

sliall 
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shall work corruption of blood or loss of dower: arid the prose¬ 
cution must be coiiimenced witiiin t/iree months after the otfence 
committed. 

t Sect. 77. Ry 8 & y Will. 3. c. 20. s. 3. " If any person or To mark the 
"persons (other than the persons employed in his ‘’^“jesty’s 
" mint or mints, or such as have authority from the conimis- ”|any*cumifer- 
" siouers of the treasury, or the lord high treasurer for the time fi-it coin, with 
“ being), shall mark on the edges any the current coin of this 
" kingdom; or if any person or persons whatsoever shall mark ireasok. 
“ on the edges of any of the diminished coin of this kingdom, or 
“ any counterfeit coin resembling the coin of this kingdom, with 
" letters or grainings, or other marks or figures like unto those * 

“ on the edges of money coined in his majesty’s mint, every such 
" offender, his counsellors, procurers, aiders, and abettors, shall 
" be adjudged guilty of high tjieason.” But no atlaiiulcr shall 
work corruption of blood or loss of dower; and the prosecution 
must be commenced within three months after the offence com¬ 
mitted. 

i' Sect. 78. l?y 8 Jk 9 Will. 3. c. 20. s. 4. " If any person or To colour, giiJ, 
“ iKTsons whatsoever shall colour, gild, or case over with gold «»’wash any 
“ or silver, or with any wash or materials producing the colour of make it rosom- 
" gold or silver, any coin resembling any the current coin of this bk-the current 
“ kingdom, or any round hlanks of base nu‘tal, or of coarse gold 
"or coarse silver, of a fit si/e and figme to be coined into 
" counb'ifelt niilled money, restunbling any the gold or silver 
" coin of lliis kingdom; or if any jterson or persons shall gild 
" over any silver blanks of a fit size and iigure to b(J coined into 
“ [)ieces resembling the current gold coin of this kingdom, all 
" anil every such person and persons so offending, their couii- 
" s( Hors, procurers, aiders, and ahetlors, shall be guilty of nu;ii 
" TUCASON.” lJut no attainder for this offence sliall work cor- 
ruplioii of blood, or loss of dower; and the [irosecution must be 
cunnnenced within three months after the ollenee committed. 

i' Sect. 79. It has been resolved, that if the colour of silver he Ri v c. Lacy ami 
produced by nielling a small portion of good silvtr with a largo 
portion of base metal, and throwing it, after it has been cut into i.K)’ 
round blanks, into (n/nn forth, and thereby drawing to the sur¬ 
face whatever silver there is in the composition, and making it 
assume the colour and appearance of real silver, is " a colouring 
with a wash and materials” within the meaiiiiig of the statute. 

d' Sect. 80. It seems also that a count on this clause of the lIarri>^Ml 
statute, and a count on the statute 25 Edw. 3. c. 2. («) ought not f’1,'^!^*Cw 
to be introduced into the same imlicluient. Law, isfi. 

{ti) Ante, s. 54. 

‘t* Seel. 81. It is said, that the money thus counterfeited must sHac. Abr. ia9. 
resendrie the true and lawful coin; but it has been dcteimined, i Hale, I8t. 
that a couiiteifeit shilling or sixpence, although they are quite 
smooth( i 2), and no impression of any sort or kind discernible upon 

the 


(l‘i) Wlietber tlie coimb'rfoit tcsciubics the cur¬ 
rent cuin, is, it is apjircliciuleil, a qiicstiuii uf fad. 
At tlic time of the above decision, tlic circulating 


silver coin, from long wear, Imd, in many instances, 
entirely los( ail trivccs of the original impression, so 
that a round silver blank did then resemble tlic 

current 
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(A) Wclcli’s 
Case, C-’wes 
Cro. ].aw, 293 . 

To alter a Ml- 
ling or a «■*■- 
pence, wlietlicr 
Icf^lot counter¬ 
feited! witli in¬ 
tent to make tlic 
shilling resemble 
a guinea, or the 
sixpence atialf- 
guiitca, is uiou 
TilEASON. 


To alter a half- 
penny or a fae- 
t)iing, with in¬ 
tent to make 
the halfpenny 
puss for a khil- 
/iHif, or the 
farthing jia.ss fur 
n 1‘iipeiu’e, is 
IIICII TIIE.ISO.V. 


1 Hale, 2S.J. 
228, 229. 317. 
Sinn. 21. 

S. P. C. .3. 
Poster, 227. 


1 Hale, 225, 
22(i. 317. 

3 H. 7. 10. 
S. P. C. 3. 

3 lust. 18. 
Sum. 12. 


^he surface of them, are sufficiently resembling the silver coin of 
this kingdom to make the otfendcr guilty within the meaning of 
the act (/i). 

t Sect. 82. By the 15 Geo. 2. c. 28. If any person whatso- 
“ ever shall wash, gild, or colour, any of the lawful silver coin 
called a skilling or a sixpence, or any counterfeit or false shilling 
“ or sixpence; or add to or alter the impression, or any part of 
“ the impression, of either side of such lawful or counterfeit shil- 
“ ling or sixpence, with intent to make such shilling resemble or 
“ look like or pass for a piece of lawful gold coin calletl a guinea, 
“ or with intent to make such sixpence resemble or look like or 
" pass for a piece of lawful gold coin called a half-guinea, the 
“ person or persons so offending in any of the matters afore- 
“ said, their counsellor.s, aiders, abettors, and procurer.s, shall be 
“ adjudged to be guilty of high tke.vson.” But the blood of 
the heirs of such offenders Shall not be thereby corrupted, nor 
shall his wife thereby forfeit or lose her dower. 

t Sect. 8J. By 15 Geo. 2. c. 28. s. 1. “ If any person what- 
soever shall file, or any wise alter, wash, or colour any of the 
“ brass monies called half-pennies or Jarthin^s, or a<ld to or alter 
the impression or any part of the impression of cither side of 
an halfpenny or farthing, W'ith intent to make an halfpenny re- 
“ semble or look like or pass for a law'ful shilling; or with intent 
** to make a farthing resemble or look like or pass for a lawful 
" sixpence; the person or persons so ofl’euding in any of the 
“ matters aforesaid, their counsellors, aiders, abettors, aiul pro- 
“ enrers, .shall be adjudged guilty of liHiH treason.” But the 
blood of the heirs of such offenders shall not be thereby cor¬ 
rupted, nor shall his wife thereby forfeit or lose her dower. 

Sect. 84. As to the second bhancii, concerning the bringing 
false money into the realm, the following particulars are ob¬ 
servable. 

Sect. 85. First, That the mone^ so brought must be counter¬ 
feited according to the similitude of English Jiioney. But by 
I 2 Phil. Sc M ar. c. 11. it is made high treason “ to bring into 
“the realm mone\ counterfeiled a‘,M.>rding to the similitiule of 
“ foreign coin currc;.t here, to the intent to nierchandi/e there- 
“ with.” 

Serf. 86. Secondly, That it must be brought ty one who 
knows it to be false. 

Sect. 87. Thirdly, That it must be brought from a foreign 
nation, and not from Ireland or other place subject to the cr()wn of 
England; for though to some purposes they be distinct from the 
realm of E.nglund, and consecpiently mouciv brought from thence 
may, within the letter of the statute, be saul to be brought into 

the 


rurrent silver coin. TSn* it is aiiprehcnded, that in 
tlie present stale of the -ilvcr coiiiairo, when, >ipoii 
all the coin, the mint tuipr^ I'Siuns are distinct and 
sharp, a round blank couhl 'vit be said to reseinhie 
tliu current coin. See also Vurley’s case {unit, p. 


20 .) where! nwrkiin' a hammered piece of gold, net 
ronnd, with Ihn impression of n hulf-giiiiiea, was 
lield not to he treason, because the oirenee was not 
eomidete, that is, the likeness w:w not completed. 
See the case of 1 ’, and J. Welsh, (t E. 1 ’. C. lOi.) 
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liie realm, yet inasmuch us the counterfeiting is punishable there 
by the laws of our king, as much as in England, the bringing 
money from such places has been constiucd to be no more within 
the act than if they were actually in England. 

Sect. 88. Fourthly, That the bare uttering of such money 
here, by one who lirought it not over, is not within this branch. 
But by force of an ancient statute, if false money be found in the 
hands of a suspicious person, he may be arrested till he have 
found his warrant. 

Sect. SO. Fifthly, That it is not necessary that such false 
money be actually paid away or merchandized withal, for the 
w ords are, “ to merchandize or make payment,” &c. which only 
import an intention to do so, and arc fully satisfied whether the 
act intended be performed or not. But quccre, because both 
Coke {a) and Hale{h) seem to hold otherwise. However it is 
clear, that bringing over money counterfeited according to the 
similitude of foreign coin is treason within 1 & 2 Phil. &. Mar. 
c. 11. 

Sect. 90. Also in the said statute of 2,5 Edw. 3. c. 2. there is 
this clause, “ And because that many other like cases of treason 
“ may happen in time to come which a man cannot think nor 
“ tleclare at this present time, it is accorded, that if any other 
“ case of supposed treason, which is not above specified, doth 
“ happen before any justices, the justices shall tarry without any 
“ going to judgment of the treason, till the cause be shewed and 
“ ileclareil before the king and his parliament, whether it ought 
‘‘ to be judged treason or other felony.” 

Sect. 91- By virtue of this clause, many ofTences which are not 
high treason Avithin this statute, as the murder of an ambassador, 
?vc. were declared by the parliament to be high treason. But 
these and all other such like declcntions arc made void by 
1 Mary, c. I. And it seems that the parliament have no such 
poAAcr at this day by virtue of the said clause, inasmuch as the 
said statute of 1 Mary expressly enacts, “ That no oftence shall 
“ be deemed high treason, but only such as is declared and ex- 
“ piessed to be so by 2.5 I’Mw. .*1.” and takes no notice of the said 
clausi; relating to the parliament. 

And noAV w'c are come to offences which, bt'sldes those already 
mentioned respecting thi; coi\, have been made high trka- 
soN since the said statute of 1 Mary, viz. 

I. Offences in upholding or favouring the power of the pope. 
—11. Offences against the Protestant succession.—HI. Offences 
of corresponding Avith rebels or enemies. 

I. Offences in upholding or favouring the })OAver of the pope 
seem reducible to the folloAving heads: First, Extolling the 
pope’s power. Secondly, Putting in ure l*opish bulls. 
’I'lURDLY. Perverting others, or being perverted to Popery. 
Fourthly, Receiving Popish orders or education in Pojiish 

seminaries. 


It. Tivas. 10. 
U.iU. 89. f. 225. 


Sum. 21. 

3 In»t. 18. c. 18. 
it. 4. 


Sum. 21. 


(a) 3 Inst. 18. 
(h) 1 Halo, 289. 


1 Hi.!.', ;;o8. 

,"i iii'-t. 8. 

12 Co. 1(>. 
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I’o maiiituin hy 
advice, writing, 
or speaking, tliu 
authority of tlic 
sue of JlotiK', is 

lllOU TBEA- 
80 N. ] Hall', 

^31, 33^. Frill. 
P. L. I M. 


Dyer, 282. 
JiMik. Cent. 4. 
c. 29. 

9 Co. 59. 

7 Co. 1. 

3 Kub. 502. 


Two of the 
jiirtgos dissi’iit- 
cd from fliis 
opinion, Sav. 
4(1. 


To jnit ill lire 
any bull or in- 
strunu'iu of 
absolution, is 
niis[>rision of 
TKLASO.\. 

Prill. P. L. 144. 


To be recon* 
tiled, or to en¬ 
deavour to re¬ 
concile others 


.seminaries^ and not submitting, 8cc. Fifthly, Refusing a 
second tender of the oaths. 

And Fiiisr, The ofTeiice of extolling the pope’s power. 

Sed. 1)2. By 5 Eliz. c. 1. s. 2. 10. it is enacted, “ That if any 
“ person within the queen’s dominions shall by writing, eypher- 
“ iug, printing, preaching, or teaching, deed or act, advisedly and 
“ wittingly hold or stand with to extol, set forth, maintain, or 
“ tlefend the authority, jurisdiction, or power of the bishop of 
“ Koine, or of his see, heretofore claimed in this realm, or by any 
“ speech, open deed or act, advisedly or wittingly attribute any 
such authority or pre-eminence to the see of liome, he shall be 
“ guilty of n pi'a’iniuiire by the first oft'ence, and of inoii xuha- 
“ SON by the second; but without coiruption of blood or loss of 
dower.” 

Sect. 1)3. It has been holden, That he who, knowing the 
effect of a hook written beyond sea, brings it over and secretly 
sells it; and also, 'I'hat he who, by rejiort hearing the contents 
thereof, commends it; and also. That he who, knowing its con¬ 
tents, secrctlv conveys it to a friend, with an intent to pc'rviTt 
him, is in danger of the statute: and it has been resolveil, I'hat 
he who, having read the book, does afterwards, in disconr.sing of 
it, allow it to be good ; and also, That whoever writes or jirints 
such a book, and aftiir publishes it, is clearly guilty; but it is 
said. That he who, having heard of the contents, barely buys and 
reads the book, is not within the statute. 

Scr/. Ok It has also been holden, That if one who is con¬ 
victed and condennu'd for an ofl’ence of this nature, being after- 
wanls deinanded by the judges, whether he be still of the same 
opinion i answer that he is, he is guilty of high treason, as having 
ad\isedly maintained the pope’s power a .second time. 

SECOXni.y, The offence of putting in me a Popish bull. 

Sect.do. By 13 Eli/, c. 2. s. 2," If any within the ipiccn’s 
dinninions shall put in me any bull or instrmnent of absolution 
“ or reconciliation obtained iVom the see of Rome, or shall take 
“ upon him by colour thereof to ab-solve or reconcile any person, 
“ or to grant or promise an_) absolution or reconciliation, or .shall 
“ willingly receive any such absolution or reconciliation, or shall 
“ obtani from the sec of Rome any bull or wiiting whatsoever, 
“ or publish, or any ways put the same in lire, he is guilty of 
•' high treason. And by s. 4. accessaries after the offence incur 
“ u prainunire. And by s. 5, (). Those who within six weeks 
“ disclose not an olfer of such bulls, &c. to some privy couusel- 
'* lor, &c. are guilty of a misprision of treason.” 

Tmuni.Y, 'riie offence of perverting others, or being per- 
vi'i ted to Popeiy. 

Snt. yfi. By 23 Eliz. c. 1. s. 2. & 3 .lac. 1. c. 4. s. 22, 23. 
it i.-? ( nacted, “ That if any one shall pretend to liave power, or 
shall bv any ways or means put in practice to withdraw a suit- 

“jeet 
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“ jecl from liis natural obedience to the king, or to withdraw to the soo of 
" them for that intent to the Romish religion, or to move to pro- Hume, i# u»o« 
“ mise any obedience to any foreign power, or to do any overt 
“ act to that intent, or to reconcile one to the .see of Home; and 3 ;'i 8 . 

“ if any person sliull by any means bo willingly withdrawn, or Mod. 56. 

“ promise obedience as aforesaid; he is guilty of jiiGii thkason.” Bolton 

Midi. 26 G. 3. i'orm of indictment, Cro. Cir. .573. 

Sect. 97. Rut by Jac. 1 . e. 4. " If any person who is*rccon- Cawley, 187. 

“ oiled to the see of Rome beyond the .seas, return into the realm 
and submit himself, &X.'. and take the oaths witliin six days 
“ after his return, he is e.xcusetl.” 

Sect. 9H. It sccirteth that the bare pretending to such a power, The case of 
without any farther act in endeavouring tt) persuade persons from Gampion the 
iheir allegiance, or the bare eudeavouriiig so to persuade them, 'gavij 3 , 
without any pretence of such a power, is high treason within 
these acts. 


FonuTiiLY, The offence of receiving Popish orders or educa¬ 
tion, &c. 


<t 

it 

a 

4( 

it 


Sect. 99 . Ry 27 Eliz. c. 2. s. 3. If any ecclesiastic born in Po|)i!.h |)rio>.ts 
tlie (jueen’s domiiiion.s, and ordained or professed by Popish “''t lakiiig fin- 
authority, shall remain in the nueen’s dominions, f)r come from 

I “ , . * 1 • 1 . • • Ut IIK.U XUEA- 

beyond sea, and not submit to .some bi.shop or justice of peace s().v. 
within Ihret* ilay.s, and take the oath.s, Ike. he shall be guilty of 336,3.57. 


HIGH TUKASON.” 


,SV< ^. too. Ry 27 Kliz. c. 2. s. 1.5. “ If any subject, not being 
“ an ecch'.siaslic, shall not return from a Popish seminary within 
“ six months after a proclamation to that purpose in l,ondon, and 
“ submit, &c. within two day.s, he shall be guilty of high trea- 
“ SON' whenever he shall otherwise return.” 

Sect. lOl. Ry 27 Eliz. c. 2. s. 13. If any subject shall know 
“ that any such priest is within tlui realm, and not discover him 

to some justice of peace, &c. within twelve days, he shall be 
“ lined and imprisoned at the queen’s will; and if any justice of 
“ peace, &c. to whom such matter shall be discovered, shall not 
“ give information to some of the privy council, &c. within 
** twenty-eight days, he shall forfeit two hundred marks.” 

In the construction of this statute it hath been resolved. 

Sect. 102. First, That in an indictment grounded tm this sta- .Southwell’s 
tutc against a priest remaining here beyond the liujc limited by Ca.se, Pop. -tP. 
the statute, it must be alleged, that he was born in the realm, 

&c. and also that he was ordained, &c. by authority challenged 
or pretended from the see of Rome, but that there is no need to 
shew in what place in particular he was born, or whether he were 
ordained within the realm,'or beyond the sea. 

Sect, 105. Secondly, That one in Popish orders, being in a Rex.v. O'Cul- 
.ship in order to go to Ireland, and driven by a storm into icn, Ray, 377, 
Fngland, and immediately apprehended, is not guilty of high 

“ treason 
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Persons saying 
or hearing 
prirale »»a.ss, and 
refusing the 
oatliH, guilty of 

TUEitSON. 

Vide infra, 
c. 19. 

See 1 W. k M. 
c. 8. 


Every person 
who shall be 
Tucuneiied to, 
or hold cuuiiiiu- 
nication with 
the sec of 
llonin, or who 
.shall profess 
Popery, or 
marry a Papist, 
is csehided from 
ascending thk 
THRONE of 

Great Britain; 

and TUB SCEP¬ 
TRE shall, in 
such ease, pass 
into the hands 
of the next 
Vrotesiant suc¬ 
cessor. 


Tlic crown of 
Eitgland limited 
to tile Protes¬ 
tant successors of 
Sophia, the. 
daughter of 
James the First, 
after tlie death 
of KINO Wil¬ 
liam and 
4UEEN Anne, 


Maliciously, 
advisedly, and 
directly to at- 


treason within thi,9 act; for his design of going to Ireland was 
prevented, et nil ejficil conafiis, nisi sequatur effectus, and he was 
forced into England by the act of God, and again.st his vill; 
neither can he be said to remain here williiii the intent of the 
statute, because he was compelled to it by reason of the pro¬ 
secution. 

Fii'TiiLY, Tlic offence of refusing a second tender of the 
oaths.' 

Sect. 104. By .5 Kliz. c. 1. s. II, 12. & 20. “If any person 
“ who shall have a charge, cure, or office in the chiireli. or an 
“ office or ministry in an ecclcsiastic.d court, or if any person 
“ who shall wilfidly refuse to observe the rites of the church of 
** England, after having been admonished by the ordinary, &c. 
“ or that shall say or hear private mass, &c. shall refuse a second 
“ tender of tin? oaths, he shall be guilty of high treason, but 
“ without corrn()tion of blood.” 

II. Offences against the Protestant Succession. 

+ Sect. 10.5. By titk Bn,r, oy Rights, the 1 Will. 8c Mary, 
st. 2. c. 2. S.9. it is recited. That it had boon found by experi¬ 
ence inconsistent with the safety and welfare of this Protestant 
kingdom to be governed by a Popish prince, or by any kim; or 
QUEKN marrying a Papist; and unacted, “ That all and every 
“ person and persons that is, are, or shall be rceonciled to, or 
“ shall hold communion with the sec or church of Rome, or shall 
“ profess the Popish religion, or shall marry a Papist, shall be 
“ excluded, and be for ever incapable to inherit, possess, or enjoy 
“ THE CROWN and government of this realm and Ireland, and 
“ the dominions thereunto belonging, or any part of the same; 
“ and in all and every such case or cases, the people of these 
“ realms shall be and arc hereby absolved of their allegiance; 
“ anil the said crown and government shall, from time to time, 
“ descend to and bo enjoyed by such person or persons, being 
“ Protestants, as should have inherited •md enjoyed the same, in 
“ case the person or persons so reconciled, holding coinmunion, 
“ or professing or marrying as aioresaid, were naturally dead.” 

t Sect. lOG. By the act of sevtleji..nt, the 12 & 13 Will. 
3. c. 2. the princess SoiJiia, clcctrcss and duche.«s dotvagor of 
Hancmer, daughter of Elizabeth, late queen of liohemki, who was 
daughter of kino James the first, is declared to be^iex: in suc¬ 
cession in the Protestant line to the crown of Great Britain, after 
death of his MaJestj/ and the princess Anne of Denmark, without 
is.'iuc. “ Provided always, that all and every person and 
persons who shall or may take or inherit the said crown by 
“ virtue of the limitation of this present act, ami is, are or shall 
be reconciled to or hold communion with the sec or church of 
Rome, or shall profess the Popish religion, or shall marry a 
“ Papist, shall be subject to such incapacities as in the said Bill 
OF Rights are provided, enacted, and established.” 

Sect. 107 . By 1 Ann. st. 2. c. 17. s. 3. “If any person or 
“ persons shall endeavour to deprive or hinder any person who 

“ shall 
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“ shall be the next in succession to the ckown for the time tompt, % overt 
“being, according to the limitations of the Act of Settle- 
“ MKNT, and according to tlie Rill of Rights, from succeeding 
“ to the imperial crown of this realm, ami the dominion and ter- high irvason. 

“ ritorics thereto belonging, according to the limitations in the 
“ two before-mentioned acts, and the same maliciously, advisedly, 

“ and directly shall attempt b}’ an overt act or deed, every such 
“ oft'ence shall be adjudged high tukason.” • 


Sect. lOH. By 0 Ann. c. 7. s. 7* ‘‘ If any person or persons To maiuiain or 

“ shall maliciously, advisedly, and directly, by writing or printing, 

“ maintain and allinn that the KiMi that now is, is not the law- n/n mno is 

“ ful and rightful king of these realms, or that the puktenuei) not tho rightful 

“ prince of B ales, or any other person or persons, hath or have 

“ any right or title to the same, otherwise than according to the calmot limit the 

“Bill of Rkuits, and the Act of Setti.ement, and the ‘hsccut of the 

“ Act of Union; or that the kings or queens of this realm, 

“ with and by the authority of parliament, are not able to make Sw ihc casnof 

“ laws and statutes of sufficient force and validity to limit and J. l^lattiicws, 

“ bind THE cuowN, and the descent, limitation, inheritance, and 

“ governnient thereof, any such person or persons shall be guilty Svp. 

“ of HIGH TREASON («).” (“) 

that clin'cllj- to 

afTirm tlic same by preaching, teacliing, or advised speaking, is a pramuuire. 


Sect. By 13 Will. v3. c. 3. “ If any of the subjects of the To hold any 
“ crown of Eiaj’laml shall, within this rt'aliii or without, hold, cn- voire»poiulencc 

, ^ I • HlUl U HE I'llF- 

“ tertam, or keep any mtclligeiire or correspondence m person, irNni,ii,oraiiy 
“ or l)y letters, messages, or otherwise, with the Pretender, or cither of his 
“ or with any person or persons employed by him, knowing such 
“ persons to bt; so employed; or shall, by bill of exchange, or pioy^.a i,y i,;,„ 
“ otherwise, remit or pay any sum or .sums of money for the use orthein.iaiiitiii 
“ or service of the said Pretender, knowing such money to be ^“eason. 

“ for such use or service; such person so offending shall be 
“ guilty of HIGH treason.” 

i* iSccf. 110. By 17 Geo. 2. c. 3<). the statute of 13 Will. 3. If any or either 
c. 3. is extended to the eldest or any other son or sons of the 'he sons ot 
said Pretender, or to any or either of them; and “ if the eld- ra shall' 

“ est, or any other son or sons of the said PiiETENnEu(l) shall or aticmpt to 
“ land or attempt to land, or shall be found in Great Britain or 
“ Ireland, or any of the dominions or ten itories belonging to the or any the 
“ crown of Great Britain, or shall be found on board any ship, dominions 
“ vessel, or boat, being so on board with intent to land in Great 
“ Britain or Ireland, or any of the dominions or territories afore- ^rka- 

“ said SON. 


(1) James the Second married a ('.rincess of the 
House of Modemi, and died at Si. Ueritmns o)i the 
17th September, 1707, leaving one son Janies 
Francis, Uie pretended Prince of Wales here, al¬ 
luded to. James Frunris married Maria Clementina 
Svliies/it/, graiid-daughler to the king of Poland, and 
died in the year 1763, leaving two sons, viz. 
Charles Falwant Lewis Casimir Stuart, created Duse 
O r' Albany, and Henry Benedict Stuart, created 


CAnniNAT. OF York. Tlie Count married a 
princess of Stolberg, in Germany, and died at 
Home on the 31st December, 1788, leaving only 
a natural daughter, created Duchess of Allmiiy. 
The Cardinal was born at Home on the 6tl> Alarcli, 
172.3, and died at the same place, 1803, without 
issue. By his dcatli the I'uraily of Stuart became 
extinct. 
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** said, he and they respectively shall, by this act, be adjudged 
" attainted of inon TitiiAsoN.” 


III. Offence of Corresponding with RcIjcIs or Enemies. 


If any officer or 
soldier shall, 
either abruad or 
at sea, hold tor- 
rc.s|)ondence 
witli a reM or 
enemy, he is 
guilty of iiioti 

TRKASON. 

1 Itale, .iJ!). 

(a) Sell qu. if 
this statute is 
not expired. 

All crimes and 
olfenccs that 
are hic.ii 
Tnr.asoN by 
the laws of 
England, and 
no other, shall 
be moil 

THKASON in 

Scotland. 


t Sect. 111. By 2 & 3 Ann. c. 20, “ if any ofHeer or .soldier 
“ in his maje.sty’s army .shall, either upon land out of England, 
" or upon sea, hold corrt*spondence with any n^bel or enemy, or 
“ givp them advice or intelligence cither by letters, messagtts, 
“ signs, or toketis, or any manner of way whatsoever, or shall 
" treat with such rebels or enemies, or enter into any condition 
“ with them, witliout the king’s licence, or licence of the general, 
“ lieutenant-general, or chief comnninder, every person so of- 
“ feuding, shall bo adjudged guilty of moil tri:a.son.” («) 

Sect. 11.5. Notk, By 7 Ann. c. 21. s. 1, it i.s enacted, “ That 
“ such crimes and offences which are in: xi tkkaso.n, or mis- 
“ prision of high treason, within England, shall be con.sliued, 
“ adjudged, ami taken to be liigh treason and misprision of high 
“ treason within Scotland, and that no crinu's or offences shall 
“ be high treason or misprision of high treason within Scotland, 
" but those that are high treason or misprision of high treason in 
“ England; and that the crown may issue out commissions of 
“ ot/cr and terminer in Scotland, umh'r the seal of (Bikat llin- 
“ TAIN, to such persons as the king shall think lit, and that (hroe 
** lords of the justiciaiy be in the said commis.'.ion of oi/cr and 
“ terminer, whereof one to be of the (piornm, to enquire; of, hear, 
“ and determine such high treason and misprision of high trea- 
“ son in such manner as is used in JCmilano.” 


CHAP. III. 

OFFFAXES AGAINST TIIF KING. 

OfFElVCFSiuoi e immediately affectmg Tiir. King are, First, 
against the bullion. Skcomii-y, against the coin. Thirdly, 
against the privy council. Folijutly, serving a foreign prince. 
Fifthly, injuring the king’s armour. 

1. Of)cnees against Bullion. 

The law respecting bullion is applicable to the follow’ng mat¬ 
ters: 1. Regulations respecting articles manufactured fr« m bul¬ 
lion. 2. The exportation of bullion. 3. The sale of bullion. 
4. ’I'he having bullion in possession without being able to ac¬ 
count for that possession. 5. Counterfeiting bullion. As to 
the til St point; as to the several laws rejative to the manufactur¬ 
ing of articles from bullion, Hawkins has been wholly silent. 
We therefore subjoin from Mr. East’s Pleas of the Crown, 
Vol. 1. p. 188, the regulations upon this point. “ By the sta¬ 
tute 28 Ed. 1. s. 3. c. 20: ‘ No goldsmith shall make any ves¬ 
sel, jewi 1, or any other thing of gold or silver, except it be of 
good and true allay oz. gold, not worse than the touch of 

Paris 



Ch. 3. OFFENCES AGAINST THE KING. 


33 


Paris and silver of sterling allay or better: And th^t the latter 
should be assayed by the wardens of the Goldsmiths’ Com¬ 
pany, and marked with the J^copard’s Head; and any such 
made otherwise may be seized; and if he be attainted of the 
fact, he shall be punished by imprisonment and ransom at the 
king’s pleasure.’ The standard of sterling was, that one 
pound of sterling gold contained 23 carats, 3 grains and a half 
of line gold, and half a grain of copper alloy, making together 
24 carats of Troy weight. But for many years past, the stand¬ 
ard has been fixed at 22 carats of fine gold and two carats of 
copper. And by the same standard, every pound weight of 
sterling silver must contain 10 oz. 2 penny-weights of fine silver, 
and 18 penny-weights of copper alloy, making together twelve 
ounces. And by the statute of 17 Ed. 4. c. 1. it is provided. 
That no goldsmith shall sell any gold under the fineness of 18 
carats, nor silver undS^the allay of sterling. By statute 4 Hen. 7. 
c. 2. all silver fined or parted, shall be made so fine that it may 
bear 12 penny-weights of allay in a pound weight, and yet be 
.as good or better than sterling. By statute 18 Eliz. c. 1.5. gold¬ 
smiths’ wares arc required to be not less in fineness than 22 
carats of gold, nor of silver less than 11 ounces 2 penny¬ 
weights. By statute 8 Wm. 3. c. 8. after the 23th 51 arch, 
l6y7, no person shall work or make any manufacture of silver 
less in fineness than 11 ounces and 10 penny-weights of fine sil¬ 
ver in every pound Troy; nor put to sale, exchange, or sell any 
such, made after that time, (unless it be silver wire or such small 
things as are not capable of receiving a mark,) until such time 
as the same shall be marked as therein described. And if the 
wardens and masters of the said mystery, mark any plate for 
good contrary to the act, they shall also forfeit the value of the 
plate so deceitfully marked, to be recovered in the manner pre¬ 
scribed by the act. By statute of 0 Geo. 1. reciting, that it may 
be requisite for encouraging the several manufactures of wrought 
plate, to continue both the standard of plate of 11 ounces 10 
penny-weights, and also the standard of 11 ounces 2 penny¬ 
weights (see statute 18 Eliz. c. 15.) to the pound Troy, enacts, 
that from the first of June, 1720, all silver vessels of plate, or 
manufactured of silver, shall not be less in fineness than those 
respective standards, each to be marked with distinguishing 
marks; the greater standard with the workman’s mark, the mark 
of the wardens of the Goldsmiths’ Company, and with the figure 
of a lion’s head erased, and the figure of the Britannia; and the 
lesser standard w ith the workman’s mark, that of the wardens of 
the Goldsmiths’ Company, and the figure of a lion passant, and 
the figure of a leopard’s head; and that it shall not be lawful to 
make any manufactures of silver of a coarser allay than above 
specified, under the penalties and forfeitures prescribed, by any 
laws then in force concerning wrought plate. 

“ The statute 12 Geo. 2. c. 26. reciting several prior statutes 
for regulating the standards of gold and silver plate, enacts, 
“ That after the 28th day of May, 1739» No goldsmith, silver- 

VOL. I. D " smith. 
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** smith, or other person, making, trading, or dealing in gold or 
“ silver wares, within England, shall work or make, or cause, 
“ &c. any gold vessel, plate, or manufacture of gold whatsoever, 
“ less ill lineness than 22 carats of line gold in every pound 
** weight Troy; or any silver vessel, &c. less in iineness than 11 
“ ounces 2 penny-weights of fine silver in every pound Troy; 
“ nor sell, exchange, or expose to sale, or export out of this 
“ kingdom, any gold or silver manufacture, &c. less in fineness 

than such respective standards, on forfeiture of c£lO for every 
“ such ofl’ence, one moiety to the king, the other to any iu- 
“ former who will sue; and in default of payment, the defend- 
" ant shall be committed by the court, in which judgment shall 
“ be given thereon, to the House of Correction for the county, 
“ &c. where convicted, there to be kept to hard labour not ex- 
“ ceeding six months, or until payment.” The act contains ex¬ 
ceptions of certain small wares, particularly described. By s. 3, 
Persons (other than the makers or workers thereof) dealing, 
&c. in gold and silver wares, exporting, selling, or exposing to 
sale the same, worse than the respective standards, who shall, 
within fourteen days after notice of the coarseness thereof, dis¬ 
cover to the party grieved, or to the master, wardens, or clerk of 
any of the companies of goldsmiths of the place where such 
dealer resides, the name and place of abode of the maker or 
worker thereof, or of the person of whom such dealer really 
bought the same, and shall [iroduce him if living, so that he may 
be prosecuted; and if such dealer shall give material evidence 
against such person, and the judge before whom the trial is had 
shall, under his hand, on the record certify the same, and also 
that there did not appear any ground to believe that such dealer, 
&c. was privy to the fraud; or if such dealer shall, on the trial 
of any suit or prosecution against himself concerning the pre¬ 
mises, prove that he delivered to such maker or worker a suffi¬ 
cient quantity of standard gold or silver to make the said wares, 
and paid a reasonable price for the fashion thereof, or paid the 
maker or w'orkcr, or other person, a market price for standard 
gold or silver of that w'eight, besides a reasonable price for the 
fashion thereof, then such dealer, &c. shall be discharged from 
any penalty or forfeiture to be imurred oy this act for exporting, 
selling, or exposing to sale, such coarse gold or, silver wares, and 
from any action, suit, or prosecution for the same. Provided 
(s. 4.) that such dealer, &c. need not give material evidence, or 
produce such certificate as aforesaid, in order to indemnify him¬ 
self from any penalty or forfeiture under this act, unless such trial 
against such maker, worker, or other person, of whom the said 
w'ares were bought, shall be had within four terms after such 
discovery made, nor unless reasonable notice shall be given to 
such dealer, &c, of the time of such trial. 

By 8 . .5. after 28th May, 1739, No goldsmith, silversmith, or 
other )>orson whatsoever, making or selling, trading or dealing, 
in gold or silver wares, shall sell, exchange, or expose to sale 
wdthin j'.ngland, any gold or silver manufactures whatsoever 

made 
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made after that time, or export the same out of this kingdom, 
until such manufacture of gold, (being of the standard of 22 
carats of fine gold per pound Troy,) and such manufacture of 
silver, (being of the standard of 11 ounces 2 penny-weights of 
fine silver per pound Troy.) shall be marked roilh the mark of the 
worlcer or maker, which shall be the Jirst letters of his Christian 
and surname, and witli the marks of the Goldsmiths’ Company 
in London, viz. the leopard^s head, the lion passant, and a distinct 
variable mark or letter to denote the year in which such plate 
shall be made, or with the mark of the worker or maker, and with 
the marks of the assayer at York, Exeter, Bristol, Chester^ l^or^ 
toich, or Newcastle upon Ti/ne, or plate (being of the standard 
of 11 ounces 10 penny-weights of fine silver per pound Troy,) 
ivilh the worker or maker's name as aforesaid, and with these 
marks of the said company, viz. the lion's head erased, the figure 
of a Britannia, and the said mark or letter to denote the year as 
aforesaid, or with the worker or maker's mark, and the marks of 
one of the said cities or towns; upon pain of forfeiting <£H), half 
to the crown, and half to any informer who will sue; and for de- 
faidt of payment, the offender shall be committed by the court 
in which judgment shall be given thereon, to the House of Cor¬ 
rection for the county, &c. where convicted, not exceeding six 
months, to hard labour, or until payment be made of the said 
forfeiture. By sect. 6. certain wares, by reason of their thin¬ 
ness or smallness, are excepted from being marked. By statute 
24 Geo. 3. c. 53. s. 5. (to denote the payment of a certain duty,) 
over and besides the other legal marks, there is required on the 
same manufactures, when sent to be assayed and marked, the 
murk of the king's head; on pain of forfeiting, by s. 8. under the 
like circumstances as arc before mentioned in the former act, 
<£50, to be recovered and disposed of as aforesaid, or, in default 
of payment, to be committed, in like manner to the House of 
Correction, not exceeding one year nor less than six months, or 
until payment; and also forfeiting the gold or silver manufacture 
so sold, exchanged, or exposed to sale without such mark, one 
moiety to the crown, the other to any person who will sue, with 
the like exceptions as in the former statute. The statute 
30 Geo. 3. c. 31. repeals the exceptions in the two last men¬ 
tioned acts as to the silver wares, and enacts others in lieu there¬ 
of. 

Lastly, by statute 38 Geo. 3. c. Cy. it is enacted, that from 
and after the first day of October, 1798, it shall be lawful 
for any goldsmith or other person, making, trading, or dealing in 
gold wares in Great Britain, to work or make any gold vessel, 
plate, or manufacture of gold whatsoever, of the standard of 18 
carats in every pound weight Troy, and to sell, exchange, or ex¬ 
pose to sale, or export the same out of the kingdom. By s. 2. 
after the said 1st of October, 1798, no person shall sell, ex¬ 
change, or expose to sale, or export out of the kingdom, any 
such manufacture of gold made after tliat time until marked with 
a crown, and the figures 18, instead of the mark of the lion pas- 

D 2 sant, 
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saiit/on forfeiture of <FlO; which mark is (by s. S.) to be affixed 
by the respective Companies of Goldsmiths in London, Edin¬ 
burgh, Birniinghitin, and Shcfiield, and by the wardens and as- 
sayers of gold at York, Exeter, JJristol, Chester, Norwich, and 
Newcastle upon Tyne. By sect. 4. c. 5. this is not to prevent 
the making, selling, &c. manufactures of gold of the standard of 
Q2 carats directed by former laws; but not to authorize assaying, 
or nmilring with the mark used before the act, any gold manu¬ 
factures of lower standard than 22 carats per pound Troy. 

Hence it appears, that by statute 28 Ed. 1. s. .‘J. c. 20. all 
gold manufactures were required to be made of good and true 
alloy; that is, not worse than the touch of Paris. By statute of 
17 Ed. 4. c. I. gold was not to be manufactured under the fine¬ 
ness of 18 carats in the pouiiti Troy, which was increased to 22 
carats by statute 18 Eliz. c. 15. and so continued by the statute 
of 12 Geo. 2. c. 26. s. 1. in respect of all goods manufactured 
after the 28th May, 17."9. But by the statute .'18 G<’o. .‘1. c. 60, 
s. I. it was again permitted to be manufactured of the lower 
standard of 18 carats after the 1st of Oct. 1798. 

By statute 12 Geo. 2. c. 26. s. 5. manufactured gold of the 
standard of 22 carats, shall have, 1. the worker or maker’s mark, 
viz. the lirst letters of his Christian and surname. 2. The marks 
of the Goldsmiths’ Company in Imndon, viz. the leopard’s head, 
the lion passant, and a distinct variable mark or letter to den(*te 
the year in which it vvas made: or else it shall have, K'l'lie 
worker or maker’s mark, together with, 2. The marks of the as- 
sayer at York and other places named, i. c. respective!}, accord¬ 
ing to the parties’ place of residence. By the statute 28 Geo. ,'1. 
c. 69 . s. 1. manufactured gold of the standard of 18 carat.s shall 
be marked with a crown and the figures 18, instead of the lion 
passant, to be fixed by the respective companies of goldsmiths 
in London, Edinburgh, Birmingham, and Sheffield, and by the 
wardens and a.ssayers, &c. at York, Tv.cter, 8cc. By statutes 28 
Ed. 1. s. 3. c. 20. and 17 Ed. 4. c. 1. silver manufactures were 
to be of true sterling allay or better, the value of which has been 
noticed before. By statute 4 Hen. 7- c. 2. the silver was to 
be made fine enough to bear 12 pcmiy-weights of allay per 
pound weight. By statute 18 Eliz. c. 5. the standard was set¬ 
tled at 11 ounces 2 pcuny-w'eights to the pound I’roy. This by 
statute 8 VV. 3. c. 8. was raised to 11 ounces 10 pcimy-weighls 
in respect of goods manufactured after the 23th Marth, 1697. 
But the statute 6 Geo. 1. c. 11. s. 41. confirmed by the statute 
12 Geo. 2. c. 26. s. 5. ratified both* the standards again under 
distinguishing marks, the one from the 1st of June, 1720, the 
other from the 1st of October, 1798, as after-mentioned. Sil¬ 
ver manufactures of sterling allay were, by the statute 28 Ed. 1. 
s. 3. c. 20. to be assayed by the wardens of the Goldsmillis’ 
Company, and marked with the leopard’s head. The marks 
were afterwards varied on tlie change of the standard b}> the sta¬ 
tute 8 Wm. 3. c. 8. and distinguishing marks given by the sta¬ 
tute 6 Geo- 1. c. 11. s. 41. upon establishing the two different 

standards 
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standards before mentioned. The marks in use since the SSth 
May, 1739, are fixed by the statute Geo. 2. c. 2G. to be for 
manufactured silver of the standard of 11 ounces 2 penny¬ 
weights per pound Troy, the same marks as are before set by 
the same statute for manufactured gold of 22 carats, and for 
manufactured silver of the standard of 11 ounces 10 penny¬ 
weights; the worker or maker’s mark as aforesaid, and these 
marks of the Goldsmiths’ Company in London, viz. the lion’s 
head erased, the figui'e of a Britannia, and a distinct variable 
mark or letter to denote the year in which it was made, or else 
with the worker’s or maker’s mark, and the murks of the assay- 
ers at York, Exeter, 8cc. In addition to the marks above-men¬ 
tioned, there is another mark, common to both gold and silver 
manufactures of whatever standard; namely, the mark of the 
king’s head; which, by statute 24 Geo. 3. c. 53. is required in 
all instances where other marks are necessary, to denote the pay¬ 
ment of a certain duty. 

I'hc principal olFcnccs created by these statutes are the making, 
working, putting to sale, exchanging, selling, or exporting any 
gold or silver manufactures .of less fineness than the standards 
respectively fixed at the time by the several acts. Besides the 
particular penalties and forfeitures infiicted on the delinquents 
t)U defauit of payment, the commitment to the House of Cor¬ 
rection, it is to be remembered that the statute of 28 £d. 1. 
s. 3. c. 20. is still in force, (Rex v, Jackson, Cowper, 297.) 
which subjects them to a discretionary tine and imprisonment: 
and thougii the description of the offence therein is not so large 
as ill the subsequent statutes, yet the penalty of it seems virtually 
to be adopted in the latter, by general words of reference to for¬ 
mer laws. Besides which, 1 conceive that offenders of this de¬ 
scription, fraudulently fixing public and authentic marks on 
goods of a value inferior to such tokens, are liable to suffer at 
common law upon an indictment for a cheat. 

Joseph Fabian, a working goldsmith, was indicted for falsify¬ 
ing plate, by putting in too much allay, and then corrupting one 
of the assay master’s servants to help him to the proper marks, 
with which he stamped his plate; and being convicted, was 
fined .i;’100, and adjudged to stand three times in the pillory; 
and w^as also forejudged of his trade, that he should not use that 
(rude again as a master workman. Such a judgment must have 
been at common law. (Fabian’s Case, Kelyng. 39.) 


Exportation of Bullion. 

Sect. 1. The oflcncc of diminishing the quantity of the bullion of 
the kingdom has always been thought of very ill consequence (a), 
as tending to impoverish the nation, and to embarrass trade (5); ^49/ 

and therefore, with an eye to these inconveniences, the statute Hob. STO. 

17 h'dw. 3. c. 15. which w as never printed (r), made it felony to ^ 

tran.«port silver, except when wrought into plate, and carried over 4 gg,* 
by great men to serve their houses; and afterwards the exporta- (<•) s Inst. 9f. 
tion thereof was prohibited by many other statutes (rf)j 

Sect. 5 Rich. 2. c. 2, 


2 IIcii. 4. c. 16. 2 Heu. 6. c. 6 . 3 lien. 8. c. 1. 
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Sect. But this general restrmnt being found by experience 
prejudicial to trade, which, by exporting money and bullion to 
one market, may bring back such goods from another as will more 
than make up the loss, it is enacted by 16 Car. 2. c. 7. s. 12. 
** That it shall and may be lawful to and for any person or pcr> 
“ sons whatsoever, to export out of any port in England or Wales, 
** in which there is a customer or collector, or out of the town of 
lierwick, all sorts of foreign coin or bullion of gold or silver, 
first making entry thereof at such custom-house respectively, 
“ widiout paying any duty, custom, poundage, or fee for the 
“ same.” 

Sect. 3. But this licence to export having been often abused by 
exporting such silver as, having been coined into English money 
or wrought into plate, was afterwards melted down into the form 
of foreign coin or bullion, it is, in order to prevent this mischief, 
enacted, by the 6 & 7 Will. 3. c. 17. s. 3. " That no person do, 
** or shall presume to cast ingots or bars of silver in imitation of 
*' Spanish bars or ingots of silver, nor to stamp any mark or im- 
pression upon any ingot or bar in likeness of the Spanish marks 
" or impressions, upon pain that the person herein offeiidiug 
shall, for every such offence, forfeit the silver so cast, and also 
** the sum of five hundkei) pounds ; one moiety to his majesty 
*' and the other to the informer, to be recovered, with costs of 
“ suit, by action of debt, bill, plaint, or information.” 

Sect. 4. By C & 7 Will. 3. c. 17. s. 5. “ No goldsmith or other 
** person whatsoever shall transport, or cause to be transported, 
** out of this kingdom of England into any parts beyond the seas, 
“ any molten silver whatsoever, but such only as shall be marked 
“ or stamped at Goldsmiths Hall by the wardens, some or 
** one of them, belonging to the said company of goldsmiths, 
“ which mark or stamp the said wardens are hereby required to 
“ provide, and therewith to mark or stamp all such silver as shall 
“ be proved before them, or one of them, in such manner as 
** is hereinafter mentioned, to be lawful silver; nor unless a cer- 
*' tificate be first had and obtained under the hand of one or more 
“ of the said wardens, of oath having been made before him or 
“ them by the owner or owners of sue), molten silver, and like- 
** wise by one credible witness, that the same is law'ful silver, and 
** that no part thereof was (before the same was molten) the cur- 
** rent coin of this realm, nor clippings thereof, nor platt wrought 
** within this kingdom; which oath the said wardens, or any one 
of them, are and is hereby required and authorised to adminis- 
ter; and likewise to make and grant A ceetificate thereof 
without fee or reward; an entry of which certificate shall be 
duly made by the said wardens in a book to be kept for that 
" purpose; and in case any person whatsoever, who shall ofl’er 
" any molten silver to be marked, as is aforesaid, shall not prove 
by his or her oath, and likewise by the oath of one credible 
witness, that the silver offered to be marked is lawful silver, 
“ and that the same was not, before the melting thereof, the cur- 
“ rent coin of the kingdom, nor clippings thereof, nor plate 

wrought 
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** wrought within the samCt then, and in every auch case, it shall 
** be lawful to and for the said wardens, or any one of them, to 
“ seize and detain such molten silver so offered to be marked, 
until such time as such oath and proof shall be made as is 
“ aforesaid. 

Sect. 5. By G & 7 Will. 3. c. 17. s. G. ** If any person whatso- Moiun siiyrr 
ever shall ship, or cause to be shipped, or put on board any 
" vessel, any molten silver not stamped or marked by the said iKsing 

** wardens, or one of them, and without certificate first obtained first stamped, is 
of oath having been made before the said wardens, or one of 
them, of the lawfulness of such silver, in manner as is aforesaid 
" (which certificate shall be shewn to some one of the conimis* 

“ sioners of the customs for the time being, before any cocket be 
“ granted for the exporting such molten silver), in such case it 
shall and may be lawful to and for any officer or officers of his 
“ majesty’s customs to seize such silver so shipped and pul on 
“ board; one moiety to the king, the other to the officer or ofti- 
“ cers so seizing the same.” 

Sect. G. By 6 & 7 Will. 3. c. 7. s. 14. " And if any person or Bullion i*x})ori- 
persons enter or ship any bullion allowed by this act to be ex- «' 

“ ported beyond the seas, other than in the name of the true 
owner or proprietor, or importer y the exporter thereof shall for- cr, is seixabJe. 
foil the same, or the full value thereof; one moiety to the king, 

" and the other moiety to the person who shall seize or discover 
“ the same.” 


Sect. 7. By G & 7 Will. 3. c. 17. s. 13. “ In case any seizure 
shall happen of any bullion shipped to be exported, and a doubt 
“ arise thereon whether the sam<j be Ensrtish or foreign hn/Jion, 
“ the proof shall lie upon the owner, claimer, or exporter of such 
“ bullion that the same is foreign bnlUon, and had not been melted 
" tlown in this realm of England, dominion of Wales, or town of 
“ lierwick upon Tweed.’* 

Sect, 8. By 7 & 8 Will. 3. c. 19. s-G. “ No person or persons 
“ \\ liatsoever shall ship or cause to be shipped, or put on board 
“ any vessel or ship whatsoever, any molten silver or bullion 
“ whatsoever, either in bars, ingots, yvedges, cakes, pinas, or in 
“ any other form whatsoever, unless a certificate be first had and 
“ obtained from the court of the lord mayor and aldermen of the 
“ city of London, oath havijig been made before the said court 
“ by the owner or owners of such molten silver or bullion, and 
likewise by two or more credible witnesses, that the same 
molten silver and bullion, and every part and parcel thereof, 
“ was and is foreign bullion, and that no part thereof was (before 
“ the same was molten) the coin of this realm, or the clippings 
“ thereof, nor plate tvrought within this kingdom; which oath 
“ the said court of the said lord mayor and aldermen of the city 
“ of London, are hereby required and authorised to administer, 
“ and to examine strictly all and every such person or persons as 
“ shall make such oath concerning the premises, and likewise to 
“ make and grant a certificate thereof, as aforesaid, without fee 
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" or reward; which certificate shall also contain and express the 
“ name and names of the owner or owners of such molten silver 
** or bullion, and of the witness or witnesses, and the true weight 
“ of such molten silver or bullion; an entry of which certificate 
“ shall be duly made to the said court, in a book to be kept for 
that purpose; which certificate shall be shewn to the coinuiis- 
“ sioners of the customs for the time being, or four of them, 
“ befo'/e any cocket be granted for the exporting such molten 
“ silver or bullion; and an entry thereof shall be also duly made 
** by the said commissioners of the customs, in a book to be kept 
“ by them for that purpose.” 

Molten silver or Sect. 9- By 7 & 8 Will. 3. c. 19* s. 7« “ If any person or 
tiihontlaur*^ ** persons whatsoever shall ship, or cause to be shipped or put 
fltc. officer may “ board any vessel or ship, any molten silver or bullion what- 
•ei*c, fltc. ** soever, as aforesaid, without oath, certificate, and entry, first 
" made and obtained, as is before provided; in every such case 
*' it sh.nll and may be lawful to and for any officer or officers of 
" his majesty’s customs, or any other person or persons, to seize 
" such molten silver and bullion so shipped and put on board, as 
“ forfeited; one moiety whereof shall be to his majesty, his heirs 
“ and successors, and the other moiety to the officer and officers, 
" or persons so seizing the same; and the owner or owners, 
“ proprietor or proprietors of such molten silver or bullion shall 
“ forfeit double the value of such molten silver or bullion ; one 
moiety whereof shall be to his majesty, and the other moiety to 
" the person that shall sue or inform for the same, to be reco- 
“ vered, with costs of suit, by action of debt, bill, plaint, or in- 
“ formation, wherein no privilege, protection, or wager of law, 
“ shall be allowed, nor any more than one imparlance; and the 
Master or cap- “ Captain or master of such ship or vessel (if the same belong to 
^ ** subject) who shall knowingly permit the s.'iid molten silver or 
o ut 200 „ jjg board his said ship or vessel, shall forfeit 

“ to such person or persons as shall f ue or inform for the same, 
" the sum of two hundred pounds, to be sued for and recovered 
" in manner as aforesaid; and in case the ship or vessel be a 
“ man of war, or vessel belonging to his majesty, then the captain 
" thereof shall forfeit the sum of two hu.ulred pounds to any ptjr- 
son that shall sue for ihe same as aforesaid, tind shall forfeit his 
“ employment, and be made uucapable of auy office or employ- 
“ ment, civil or military. 

Penalty on Sect. 10 . By 7 & 8 Will. 3. c. 19. s. 8 . If any conmiissionei 
&c*cran(ur”’ ” Commissioners, officer or officers of the customs, shall grant 
cocket, &c.^ “ uny cocket for exporting of any molten silver or bullion 

“ whatsoever, before such certificate first had as by this act is 
“ directed, and entry thereof made in ii book hereby directed to 
» “ be kept by the commissioners of the customs; every such com- 

missioner and officer of the customs so offending shall forfeit 
“ the sum^of two hundred pounds, and be made uncapablc of 
“ any other office or place of profit or trust whatsoever. 

Sect, i 1, By 7 and 8 Will. 3. c. 19. s. 9. “ Incase any seizure' 

“ of 
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" of any molten silver or bullion shall happen to be made in pur- proof to lie on 
“ siiance and execution of this act, or that any action, bill, plaint, 

“ or information, shall be brought for any of the forfeitures or 
“ penalties incurred by this act, and a doubt or question shall 
" arise thereon, whether the molten silver or bullion then in 
" question were really and truly foreign bullion, or prohibited to 
“ be exported, or otherw'ise forfeited by this act ; in every such and on failure 
“ case the proof shall lie on the part of the owner, proprietor, or ^ turf^ted. 
“ claimer of such molten silver or bullion; and unless the owner, 

“ proprietor, or claimer, or the party sued, shall prove that the 
“ molten silver or bullion in question was, at the time of the 
“ seizure or forfeiture thereof, foreign bullion, and that no part 
" thereof was (before the same was molten) the coin of this 
“ realm, nor clippings thereof, nor plate WTought within this 
“ kingdom; in every such case, for want of such proof, the 
“ molten silver and bullion in question shall be adjudged, deemed, 

“ construed, and taken to be molten silver and bullion forfeited 
“ by this act, and liable to the penalties before mentioned.” 

.By st. 43 Geo. 3. c. 49. entitled an act to amend so much of the silver ami Bnl- 
acts of the (i, 7, & 3th of Will. S. as relates to the exportation of •*«» ex- 
silver bullion, enacts, “ that it shall be lawful for the lord high 
“ treasurer, or any three or more ot the conmiissioners or the treasury. 

“ treasury, to autliorize any person to export from Great Britain 
“ any molten silver or bullion by licence, under his or their respec- 
“ tive hands, &.c. without any oath, ccrtilicale, or other document 
“ whatsoever, now requisite for the lawful shipping or exportation 
“ of any such molten silver or bullion.” 


€t 
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Sale of Bullion. 

Sect. \'i. By 6 & 7 Will. 3. c. 17. s. 7. “ If any broker or bro¬ 
kers, not being a trading goldsmith or refiner of silver, shall buy 
or sell any bullion or molten silver, every such person shall 
sull'er, for every such offence, imprisonment for six mouths, 
without bail or mainprize.” 


No BROKER nut 
Iming a 

smith or rejiner 
sliall buy ur xclJ 
bullion. 


Possession of Bullion not accountedfor. 

Sect. 13. By () & 7 Will. 3. c. 17. s. 8 . “ It shall and may be For the disco. 
“ lawful to and for one or more of the wardens of the said very ofoffend- 
“ company of goldsmiths, with any two or more of the court of 
“assistants of the said comjiany, within the compass of the oftheGold- 
“ weekly bills of mortality, and to and for any two justices of the smitbs'Com- 
“ peace within any county, city, or towai corporate out of the court Tf* 
“ compass of the weekly bills of mortality, to enter into the house, as,-,istants, and 
“ room, or workshop of any person who shall be suspected to be two justices, 

“ guilty of buying or selling unlawful bullion, and to search for "uspcctwHiouso 
“ the same; and in case the occupier or occupiers of such house, or workshop, 

“ room, or w'orkshop, shall refuse to permit the said warden and 
“ assistants, or justices, to make such search as aforesaid^ it shall fuijy”"ncealed. 
“ and may be lawful to such w'ardcn and assistants, and justices, 

“ with the assistance of a constable, to break open any door, box, 
trunk, chest, cupboard, or cabinet, in order to search for and 
“ discover such bullion as is aforesaid *, and in case the person so 

“ searching 
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searching shall at any time find any such unlawful bullion^ the 
** persons so finding the same are hereby required to seize as well 
such bullion as the person or persons in whose possession the 
" same shall be found; and the said wardens, assistants, and con- 
stables, shall bring him and her before the next justice of the 
peace; which justice within the weekly bills of mortality, and 
“ the said two justices without the said bills of mortality, shall and 
may* examine the person so brought before him, or found by 
" tlicm respectively, upon oath, whether the bullion so found be 
“ lawful silver, and whether the same was not (before the melting 
“ thereof) the current coin of this realm, or clippings thereof; 
" and in case the said person so examined shall not prove by his 
** or her oath, or by the oath of one credible witness, before the 
" said justice and justices respectively, that the bullion so found 
is lawful silver, and that the same was not, before the melting 
“ thereof, the current coin of this realm, nor cli})pings thereoi^ 
** then and in such case the said justice or justices respectively 
" .shall commit the person so examined to prison, and shall secure 
“ the bullion so found, and shall likewise oblige tlie persons that 
“ can give any evidence concerning the same, to enter into a rc- 
“ cogiii/aucc to prosecute the said offender and offenders; and 
“ in case such offender and offenders in whose possession such 
“ unlawful bullion shall be found, shall not, upon hi.s, her, or their 
“ trials on an indictment for melting the current silver coin of 
this realm, prove, by the oath of one credible witness at the 
“ least, the bullion so found to be lawful silver, and that the same 
was not the current coin of this realm, nor clippings thereof, 
“ then, and for want of such proof, such offender shall be found 
guilty of the offence contained in such indictment, and shall 
“ suffer imprisounieut for the space'of six months, w'ithout bail 
“ or mainprize.” 

Counterfeiting Bullion. 

Sect. 14. By S & 9 Will. 3. c. 20. s. 6. made perpetual by 
7 Anne, c. 2o. s. 3. “ Whoever shall blanch copper for sale, or 
“ mix blanched copper with silver, or knowingly buy or sell, or 
offer to sale blanched copj>cr alone or mixed with silver, and 
“ shall knowingly or fraudulently buy ( sell, or offer to sale, any 
“ malleabh; composition or mixture of metals or minerals which 
“ shall be heavier than silver, and look, and touch, and wear like 
** stands) d gold, but be manifestly worse than .standard, shall be 
“ guilty of FKLONY.” 

Sect. 15. The endeavours of some persons in making use of 
evtraordinary methods for the producing of gold and silver, were 
found by e.\perience to be so prejudicial to the public, both from 
the lavish waste of many valuable materials, and also from the 
ruin of many families, which had been occasioned by such usele.ss 
expenccs, that it was thought necessary to put a check to such 
practices by some severe law', and for that purpose it was made 
felony by 5 Hen. 4. c. 4. “ to multiply gold or silver, or to use 
** the art or craft of multiplication.” And it was holdcn, that the 
practising to find out the philosopher’s stone, by which it is 

imagined 
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imagined that ail metals may be made gold, was/e&T^ within this 
statute: but this restraint having been found to have no other 
effect upon the unaccountable vanity of those who fancied such 
attempts to be practicable, but only to send them beyond sea to 
try their experiments with impunity in other countries, the sta¬ 
tute of 5 Hen. 4. was at last wholly repealed by 1 Will. &. Mary. 


II. Offences against the Coin. 

Sect. l6. The coin of Great Britain must be made of sterling 
or standard metal (a), which, for the g^ld coin, at present con¬ 
sists of two carats of copper melted with twenty-two carats of 
hue gold(A) ; and for the silveu coin, of eighteen pennyweights 
of copper melted with eleven ounces and two pennyweights of 
fine silver(f). It is said, that the king’s prerogative does not ex¬ 
tend to the alteration of the standard (d); that it is neither safe 
nor honourable to debase the coin below sterling (e); and that in 
legitimating even foreign coin, the value of it should be fixed 
comparatively with our own standard (f ); and indeed the legisla¬ 
ture has ever appeared anxious to preserve the coin of the realm 
pure and unadulterated(g).—By a statute 17 Edw. 3. s. 15. which 
was never printed, the importation of bad money was made 
felony (//).— My '2 Ilcn. 0. c. 1). the making of payments in blanks 
whicli were made of base alloy, was felony.—By 3 Hen. 5. c. J. 
the coining or bringing in gailejt/-balfpence, seskins, or doydckhis, 
was felony.—And now', by the '25 Edw. 3. c. 2. and 1 & 2 Philip 
& Mary, c. U. it is, as I have shewn in the preceding chapter («), 
high treason to bringyh/sc money into the realm. 


(а) 15 Edw. 3, 
c. 

Cowp, 279, 

(б) Ward’s Ma- 
tlicniatics, 118. 
(«•) 12 Goo. 2. 
c. 26. 

(d) 2 Inst. 577. 
(«) 1 Hale, 197. 
(y) 1 HI. Com. 
278. 

(g) 13.Scl4Car. 
2. c. 111. 

8 Will. 3. c. 8. 
6 Goo. 1. 0 . It. 
12 Geo. 2. c. 26. 

9 Goo. 3. c. 37. 
14Goo..S.f.42. 
16GC0.3. c. 46. 
18 Goo. 3. c. 4.>. 
(/i) 2 Just. 92. 

(i) Ante, p. 26. 


Sect. 17. By fi 8c 7 Will. 3. c. 17. 4. for the belter pre- To buy or soli 

venting the clipping, diminishing, or impairing the current coin ,‘jJe 

of this kingdom, it is enacted, “ That if any person whatsoever anront coin, in- 
“ .shall buy or sell, ami knowingly have in his custody or posses- “ ponaity 

“ siou, any clippings or filings of the current coin of this king- 
“ dom, he shall, for every such offence, forfeit the said clippings soii’mcnt till 
“ or filings, and also the sum of five hundred pound.s; one paid. 

“ moiety to his inajesty, and the other to the informer, to be re- 
“ covered, with costs of suit, by action of debt, hill, jdaint, or 
information; and the offender shall be also branded in the right 
“ cheek with a hot iron with the letter H; and, until payment of 
“ the said five hundred pounds, shall suffer imprisonment.” 


Sect. 18. By G Sc 7 Will. 3. c. 17. s. 2. ** If any person or To sell, buy, rc- 
“ persons whatsoever shall, at any one time or payment, ex- W 

rlijiugc, lend, sell, borrow, or buy, receive or pay, any broad for kw than 
“ silver money, or silver money undipped, of the coin of this coined for, in- 
“ kingdom, for more in tale, benefit, profit, or advantage, than 
“ the same W’as coined for, and ought by law to go for, be lent, f„r ,.verj iweniy 
“ sold for, borrowed or bought, received or paid, shall forfeit the 
“ sum of ten pounds for every tw’enty shillings that shall be so 
“ exchanged, lent, sold for, borrowed, or bought, received or 
“ paid, aud so in proportion for any greater or lesser sura; one 
“ moiety thereof to his majesty, and the other moiety to the per- 
“ sou who shall sue or inform for the same, to be recovered (with 

“ costs 
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To buy, si'll, 
|iay, receive, or 
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To utter or ten¬ 
der ill payment 
any falsi; or 
counterfeit mo¬ 
ney knowingly, 
incurs for the 
first offence sir 
vumtht, for the 
second two 
yean imprison¬ 
ment, and fur 
the iliird 

sea j II. 


" costs of suit) by action of debt, bill, plaint, or information, 
** wherein no privilege, protection, or wager of law shall be al- 
“ lowed, nor any more than one imparlance.” 

Sect. ly. By 8 & 9 Will. 3. c. 26. s. 6. “ If any person or 
" persons shall take, receive, pay, or put oft’any counterfeit milled 
“ money, or any milled money whatsoever, unlawfully diminished 
“ and'iiot cut in pieces, at or for a lower rate or value than the 
same by its denomination doth or shall import, or was coined 
“ or counterfeited for, all and every such person and persons 
“ shall be adjudged guilty of felony.—But no attainder shall 
“ make any corruption of blood to any heir, or any loss of 
** dower to the wife of such offender; and no prosecution shall 
be, unless commenced w'ithin three months after such offence 
committed.” 

Sect. 20. By 11 Geo. 3. c. 40. “ If any person or persons 
** shall buy, sell, take, receive, pay, or put off any counterfeit 
“ copper money, not melted down or cut in jiieces, at or for a 
lower rate or value than the same by its denoniiuation doth or 
“ shall import or was counterfeited for, every such person and 
“ persons shall be adjudged guilty of felony.” 

•SVef. 21. It is said, upon the construction of these statutes, 
that if the act of pulling off the counterfeited coin be woijinaUy 
completed, it docs not amount to the crime described in the sta¬ 
tute ; and therefore, although one party has agreed to sell, and 
the other has agreed to buy, yet if the parties be apprehended, 
and the monies seized while it is counting out, the off ence is not 
completed; for the money is not put off until it come into the 
actual custody and possession of the intended buyer. 

Sect. 22. By 15 Geo. 2. c. 28. s. 2. “ Whereas the uttering 
of false money, knowing it to be f dse, is a crime freipiently 
“ committed all over the kingdom, and the oft’enders therein are 
“ not deterred, by reason that it is only a misdemeanor, and the 
punishment very often but small, tliough there be great reason 
“ to believe that the common utterers of such false money are 
“ either themselves the coiners, or in confederacy with the coin- 
" ers thereof: for preventing whereof, be it hereby further 
enacted, if any person whatsoever shall, after the said 29th day 
“ of September, utter or tender in payment any false or countcr- 
“ feit money, knowing the same to be false or countcrfi it, to any 
“ person or persons, and shall be thereof convicted, such person 
“ so offending shall suffer six months imprisonment, and find 
sureties for his or her good behaviour for six months more, to 
be computed from the end of the said first six months; and if 
“ the same person shall afterwards be convicted a second time 
“ of the like offence of uttering or tendering in payment any false 
" or counterfeit nomiy, knowing the same to be so, such person 
“ shall for such second offence suffer two years imprisonment, 
“ and find sureties for his or her good behaviour for two years 
“ more, to be computed from the end of the said first tvtfb years; 

“ and 
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Uttering false 
money twice 
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or having other 
false money in 
custody, is for 
the first offence, 
a year's inipriton~ 
meiii, for the 
second sleuth. 


“ and if the same person shall afterwards olTcud a third time in 
" uttering or tendering in payment any false or counterfeit moneys 
" knowing the same to be so, and shall be convicted of such 
“ third offence, he or she sliall be and is hereby adjudged to be 
“ guilty of felony without benetit of clergy.”—lUit the blood of 
the heirs of the offender shall not thereby be corrupted, nor 
shall his wife thereby lose her dower, and there shall be no 
])rosecuiion for this offence, unless commenced within six months 
after the offence committed. 

Sect. 23. By 15 Geo. 2. c. 28. s. 3. “ If any person whatso- 
" ever shall utter or tender in payment any false or counterfeit 
money, knowing the same to be false or counterfeit, to any 
“ person or persons, and shall either the same day, or within the 
" space of ten days then next, utter or tender in payment any 
** more or other false or counterfeit money, knowing the same to 
“ be false or counterfeit, to the same person or persons, or to any 
other person or persons, or shall at the time of such uttering or 
tendering have about him or her, in his or her custody, one or 
“ more piece or pieces of counterfeit money, besides what was so 
uttered or tendered, then such person so uttering or tendering 
the same, shall be deemed and taken to be a common utterer 
of false money, and being thereof convicted shall suffer a year’s 
“ imprisonment, and shall find sureties for his or her good beha- 
“ viour for two years more, to be computed from the end of the 
“ said year; and if any person having licen once so convicted as 
a common utterer of false money, shall afterwards again utter 
or tender in payment any false or counterfeit money to any per- 
“ son or persons, knowing the same to be false or counterfeit, 

“ then such person being thereof convicted, shall for such second 
“ offence be and is hereby adjudged to be guilty of felony without 
benefit of clergy.”—But the blood of the heirs of such offender 
shall not be corrupted, nor shall his wife lose her dow(!r; and 
no prosecution shall be by this act, unless commenced w'ithin sU' 
months after the offence committed. 

Sect. 24. By 15 Geo. 2. c. 28. s. 9* “ If any person shall be Second offence 
convicted of uttering or tendering any false or counterfeit 
“ money as aforesaid, and shall afterwards be guilty of the like cript of former* 
“ ofteuce in any other county or city, the clerk of the assize, or conviction evi- 
“ the clerk of the peace for the county or city where such convic- 
tion was so had, shall at the request of the prosecutor, or any 
other on his majesty’s behalf, certify the same by a transcript 
“ in a few words, containing the effect and tenor of such convic- 
“ tion; for which certificate two shillings and sixpence, and no 
“ more, shall be paid: and such certificate being produced in 

“ court, shall be sufficient proof of such former conviction.” 

• 

Seel. 25. By 15 Geo. 2. c. 28. s. 6. Whereas the coining or Coiners of m/)- 
counterfeiting of any of the copper money of this kingdom is 
only a misdemeanor, and the punishment often very small, it is 
" enacted, if any person whatsoever shall make, coin, or counter- 
“ feit *mj brass or copper money commonly called a halfpenny 

or 
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" or a farthing, such person offending therein, and his, her, and 
" their aiders, abettors, and procurers, being thereof convicted, 
** shall suffer two years imprisonment, and find surctic.s for liLs or 
“ her good behaviour for two years more, to be computed from 
** the end of the said first two years.” 

Sect. 20. But the coining or counterfeiting of the copper 
monies of this realm, from being punished only as a misdemeanor, 
continuing greatly to prevail, to the great prejudice of trade, it is 
enacted by 11 Geo. 3. c. 40. “ That if any person or persons 
" shall make, coin, or counterfeit any of the copper monies of 
" this realm commonly called a hulfpenvif or a farthing, such 
“ person or persons offending therein, and his, her, or their 
“ counsellors, aiders, abettors, and procurers, shall be adjudged 
“ guilty of felony.” 

By stat. 37 Geo. 3. c. 126 . ** The provisions of the two last- 
" mentioned statutes (by name) and all other acts concerning the 
" copper monies of this realm called a halfpenny and a farthing, 
** or any other coj>per money of this realm, shall e.\tend to all 
** such pieces of copper money as shall be coined and issued by 
“ order of his majesty, &c. and as shall by royal proclamation be 
ordered to be deemed and taken as current money of this 
“ realm, as if such pieces had been particularly mentioned in 
“ such acts respectively.” 

It may now be a question whether, under this latter statute, it 
is not optional to prosecute either for a misdemeanor, as the 
offence is made by the slat. 15 Geo. 2. or for a felony, as it is 
made by that of 11 Geo. 3. since the provisions of both statutes 
are extended to the new copper coinage? And yet such an 
option, without varying circumstances, is unusual, and incongruous 
with the general rule of law, that the misdemeanor is merged in 
the felony. The punishment, however, under the 11 Geo. 3. is 
only a year’s impri.soinneut; which is founded on the general sta¬ 
tute of the 18 llliz. c. 7. s. 3. (E. P, vol. i. p. 102,) 

in. Ojfences against the Privy Council. 

Sect. 27. By 3 Hen. 7. c. 14. “ If auj. sworn servant in thk 
‘‘ CHKQXiKn-Kol.l, of the khig’s household, under 1 lie state of a 
lord, make any confederacy, compassing, conspiracy, or imagi- 
“ nation with any person, to destroy or murder the king, or any 
lord of this realm, or any other person sworn to the king’s 
council, he shall be guilty of felony.” 

Sect. 28. By 9 Ann. c. iC. If any person shall attempt to 
kill, assault, strike, or wound any privy counsellor in execution 
“ of his office, he shall suffer as a felon without clergy,” 

IV. Serving a Foreign Prince, or State, and deserting his Service. 

Sect. 20. By 3.lac. 1. c. 4. s. 18, 19. "Every subject who 
" shall gti out of the realm to serve any foreign prince or state, 
" or shall pass over the seas, and there voluntarily serve any such 

" foreign 



Ch,S. OFFENCES AGAINST THE KING. 4t 

foreign prince or state, not having before hfs goifig taken the the oaths of al- 
“ oath of obedience (a), shall suffer as a felon.” legmnce, &c. 

' " arc guilty of 

felony. 3 Inst. 80. Dalt. c. iOV. Cawl. 182. (a) N. B. Tliis oath of obedience is fcikcn away by 
1 Will, and Mary, ses.s. 1. c. 8. s. 2. and the new oaths of allegiance and supremacy enjoined in the 
room thereof. Vide c. 20. s. 41. 

Sect. 30. And by 3 Jac. 1, c. 4. s. 20, 21. “If any gentle- 
“ man, or person of higher degree, or any person who hath born 
“ any office or charge in camp or army, shall go out of the'realm 
to serve such foreign jn'ince, Sic, without being bound with two 
“ sureties in a bond, conditioned, that he shall not be reconciled 
“ to the see of Rome, nor enter into any conspiracy against the 
king, he shall be a felon.” 

By statute of 59 Geo. 3. c. 69. repealing former statutes on 
this subject enacts, “ If any natural-born subject of his Majesty, 

“ his heirs and successors, without the leave or lic'ence of his 
“ Majesty, his heirs or successors, for that purpose lirst had and 
“ obtained, under the sign manual of his Majesty, his heirs or 
“ successors, or signified by order in council, or by proclamation 
of his Majesty, his heirs or successors, shall take or accept, or 
“ .shall agree to take or accept any military commission, or shall 
“ otherwise enter into the military service as a commissioned or 
“ non-commissioned officer, or shall enlist or enter himself to 
“ enlist, or shall agree to enlist or to enter himself to .serve as a 
“ soldier, or to be employed or .shall serve in any warlike or mili- 
“ tary operation in the service of or for or under or in aitl of any 
“ foreign prince, state, potentate, colony, province or part of any 
“ province or people, or of any person or persons exercising or 
“ assuming to exercise the powers of government in or over any 
" foreign country, colony, province, or part of any province or 
“ people, either as an officer or soldier, or in any other military 
“ capacity; or if any natural-born subject of his Majesty shall, 

“ without such leavt or licence as aforesaid, accept, or agree to 
“ take or accept, any commission, warrant, or appointment as an 
“ officer, or shall enlist or enter himself, or shall agree to enlist or 
“ enter himself, to serve as a sailor or marine, or to be employed, 

“ or engaged, or shall serve in and on board any ship or vessel 
“ of war, or in and on board any ship or vessel used or fitted 
“ out, or equipped or intended to be used for any warlike pur- 
“ pose, in the service of or for or under or in aid of any foreign 
“ power, prince, state, potentate, colony, province, or part of any 
“ province or people, or of any person or persons exercising or 
“ assuming to exercise the powers of government in or over any 
“ foreign country, colony, province, or part of any province or 
“ people; or if any natural-born subject of his Majesty shall, 

" without such leave and licence as aforesaid, engage, contract, 

“ or agree to go, or shall go to any foreign state, country, colony, 

“ province, or part of any province, or to any place beyond the 
seas, with an intent or in order to enlist or enter himself to 
“ serve, or with intent to serve in any warlike or military opera- 
“ tion whatever, whether by land or by sea, in the service of or 
“ for or under or in aid of any foreign prince, state, potentate, 

“ colony, province, or part of any province or people, or in the 

“ service 
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** service of or for or under or in aid of any person or persons ex- 
“ creising or assuming to exercise the powers of government in 
“ or over any foreign country, colony, province, or part of any 
“ province or people, either as an officer or a soldier, or in any 
“ other military capacity, or as an officer or sailor, or marine, in 
“ any such ship or vessel as aforesaid, although no enlisting 
“ money or pay or reward shall have been or shall be in any or 
" cither of the cases aforesaid actually paid to or received by 
“ him, or by any person to or for his use or benefit; or if any 
person whatever, within the united kingdom of Great Britain 
“ and Ireland, or in any part of his Majesty’s dominions elsc- 
where, or in any country, colony, settlement, island, or place 
belonging to or subject to his Majesty, shall hire, retain, en- 
“ gage, or procure, or shall attempt or endeavour to hire, retain, 
** engage, or procure, any person or persons whatever to enlist, 
“ or to enter or engage to enlist, or to serve or to be employed 
" in any such service or employment as aforesaid, as an officer, 
" soldier, sailor, or marine, either in the land or sea service, for or 
“ under or in aid of any foreign prince, state, potentate, colony, 
** province, or part of any province or people, or for or under or 
“ in aid of any person or persons exercising or assuming to excr- 
“ cise any powers of government as aforesaid, or to go or to 
“ agree to go or embark from any of his Majesty’s dominions, 
** for the purpose or with intent to be so enlisted, entered, en- 
gaged, or employed as aforesaid, whether any enlisting money. 
“ pay, or reward shall have been or shall be actually given or 
received, or not; in any or either of such cases, every person 
“ so offending shall be deemed guilty of a misdemeanor, and 
upon being convicted thereof, upon any information or indict- 
“ ment, sliall be punishable by fine and imprisonment, or either 
** of them, at the discretion of the court before which such oircnder 
shall be convicted.” 

Offences committed out of the kingdom, by s. 9. niav be tried 
in the court of King’s Bench at Wesiniinsler, and the venue laid 
at Westminster in the county of Micitllescx. 

Dv'^eiiiou, 

By 18 lien. 0. c. 19* it is enacted, “ That soldiers retained 
“ in the manner prescribed by the act, departing from their cap- 
" tains without licence, shall be guilty of felony.” But this sta¬ 
tute is now of little use, because the method of retaining soldiers 
therein referred to is disused (1). 

t Sect. f2. However by 7 Hen. 7. c. 1. and 3 Hen. 8. c. 5. 
still in force, “ If any soldier, being no captain immediately re- 
“ tained with the king, who shall be in wages and retained, or 
** take any prest to serve the king upon the sea, or upon the 
“ land beyond the sea, depart out of the king’s service, without 
“ licence of his captain, he shall suffer as a felon, without the 

“ benefft 

(1) At tie time of pa.s-.iiis tliis statute, it was indenture with tlie king, to serve him, for a certain 
a common mode of raising n't n for the. king’s scr- time, with a stipulated number of men, in any en- 
vice, for any landholder, or .nihlary adventurer, (erprize which the king might llicn have in hand, 
who had influence with others, to contract by 
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benefit of the clergy. And all justices of peace in every shire 
“ in England, where any such offenders be taken, have power to 
“ enquire of the said offences, and the same to hear and dtiter- 
mine, as they may do of felony, trespasses, and of other offences 
** expressed in the king’s commission to them made, as though 
" the said offences were done in the same shire.” 

i* Sect. 3. And by 2 Edw. fi. c. 2. “ If any soldier serving the 
‘‘ king in his wars, in any of his dominions, or on the seas, or be- 
yond the seas, or in Scotland, depart without licence of the 
“ lieutenant, or admiral, or captain, &c. with booty, or otherwise, 
being in the enemy’s country, or elsewhere in the king’s ser- 
vice, or out of any garrison where he shall be appointed to 
" serve, he shall be adjudged a felon, and excluded from his 
“ clergy; and the justices of every shire where such offender 
** shall bo taken, may enquire of atid determine the offence, &c.” 

j' Sect. 4. By 1 Goo. 1. st. 2. c. 47. it is enacted, "I’hat if *’7i>rs 
“ any p«'rson or persons whatsoever (other than such as are or to 
“ shall be enlisted as soldiers, against whom sufficient remedy is forfeit 401. 

“ already provided by law) shall, in Great Jirilain or Ireland, or 
the isles of Jersrj/ or Guernsey, by words or other means what- 
soever, directly or indirectly, persuade or procure any soldier 
or st>!diers in the service of his majesty, his heirs or successors, 
to desert or leave such service, or shall go about and endeavour 
in manner aforesaid, to persuade, prevail on, or procurt; such 
“ soldier or soldiers to desert or leave such service as aforesaid, 

“ ev(’ry such person or persons so ofll’endiiig as aforesaid, and 
“ being thereof lawfidly convicted, shall, for every such offence, 

“ forfeit to his majesty, his heirs or successors, or to any other 
“ person or persons who shall sue for the same, the sum of 
“ forty pounds, to be recovered by bill, plaint, or information, in 
“ any of his majesty’s courts of record at Westminster, wherein 
“ no essoin, protection, or wager of law shall be allowed; and if 
“ it shall happen that any such offender so convicted as aforc- 
“ said, hath not any goods and chattels, lands or tenements, to 
" the value of forty pounds, to pay and satisfy the same, or that And not l 
from the circumstances and heinousness of the crime it shall ’rP 

be thought proper and convenient, the Court, before which the L’nvdsuinontlis 
“ said conviction shall be made, as aforesaid, shall award the without bull, 
said offender to prison, there to remain for any time not ex- 
ceeding six months, without bail or mainprize, and also to and stand iu the 
** stand in the pillory ffir the space of one hour, in some market- 
“ town next adjoining to the place where the offence was com- 
** mitted, in open market there, or in the market-town itself 
where the said offence was committed.” 

+ Sect. 5. By 1 Geo. 1. st. 2. C. 47. S. 2. it is provided. Prosecution in 
" That no such action shall be brought, or prosecution carried *** 

** on, by virtm; of this act, unless the same be commenced within 
** six montlis after the offence committed.” (1) 

VII. 

(1) There is an act of Parliament passed annually for the regulation, pay, and discipline of the army, 
which is usually called the Mutiny Act. 

VOL. I. E 
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OF PR^MUNIRE. Bk. 1. 

enlarging hi.s incroachments, and in this king's reign began to 
send his legates hither; and prevailed at lirst with flenrij the 
First, aad afterwards with .John, to give up the donatiuii of 
bishoprics; anti in the time of King Slcp/mi, gained the prero¬ 
gative of ajtpeals, anti in the time of Henri/ the tSecond exempted 
all clerks from the secular power. 

, Scat. S. Indeed this king did at first strenuously withstand 
these innovations, ami abolished most of them by the consti¬ 
tutions OF Clahkmion: but upon the death of Jieckcl, who, 
for having violently opposed the king, was slain by some of his 
servants, the roi*K got such an advantage over the king, that he 
W'as never after able efl'ectually to execute those laws. 

Sect. 0. And not long after thi.s, by a genend excommunication 
of the king and people, for several years, because they would not 
sufter an archbishop to be imposed upon them. King .lohn was 
reduced to such straits, tliat he was obliged to surn'inh'r liis king¬ 
doms to THE VOTE, and to receive them again, to hold of him for 
the rent of a thousand marks. 

Sect. 10. And in the fcdlowing reign of ITcin-i/ the Third, partly 
from the profits of our best church bi'iieficcs, whicli were gene¬ 
rally given to Italians, and others residing at the court of Rome, 
and partly from the taxes imposed by the i’ope, there wi-nt 
yearly out of the kingdom seventy thousand pounds sterling. 

Sect. 11 . The nation, being under this necessity, was obliged 
to provide for the prerogative of the prince and tlie liberties of 
the people by many strict laws. And in the reign of Edward the 
First, religious houses were prohibited, under high penalties, to 
send any tiling to their superiors beyond seas ; and it was de¬ 
clared by parliament, that the pope’s taking upon him to dispose 
of English benefices to aliens, was an incroaehment not to In; 
endured. And soon after these grievances produced tliosi.* more 
severe laws against the above-mentioned offences of this nature, 
the |)articnlars whercvif arc before set fori*;. 

Sect. 12. The ruiST offence, viz. TJiat of making use of 
papal bulls, is made a prrcniimire by many aiicient as w'ell as later 
statutes; for it is enacted by 2o lulw. d. st. (). called the statute 
of provisors, “ that whoever .shall, by a pa; .1 provision, disturb 
“ any patron to present to beneiice, &e. shall be fined and iin- 
" prisoned till he make full renuiieiation, 6ce.”: by 2o Edw. 3. 
st. 5. c. 22. “ that if any one purchase a provision of an abbey or 
" priory, he shall be out of the king’s protectionby 38 r.d’v. .3. 
and 12 Rich. 2. c. 15. and 13 Rich. 2. st. 2. c. 2. " that whoever 
“ shall accept a benefice contrary to 2.5 Edw. 3. shall be banish- 
“ eJby 13 Rich. 2. st. 2. c. 3. that whoever shall bring a 
“ sentence of excommunication against any person for executing 
" the ;:aid .statute of 25 Edw. 3. shall suffer pain of life and mem- 
“ ber;” by 10 Rich. 2. c. 5. “ that whoever shall purchase or 
“ pursue, or cause to be purchased or pursued, in the court of 
" Home, or elsewhere, any translations, processes, sentences of 
“ excommunication, bulls, instruments, or other things, contrary 
to the tenor of that statute, which touch the king, against him, 

« his 
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his crown, his regality, or his realm, or bring them within this 
“ reiiliu, or receive them, &c. shall be out of the king’s protection, 

** and their lands and tenements, goods and chattels, forfeited to 
the king; and they shall be attached by their bodies, &c.”: by 
Hen. 4. c. 4. “ that whoever shall purchase from Rome a pro- 
“ vision of exemption from ordinary obedience;” and by *2 Hen. 4. 
c. 4. “ that whoever shall put in execution bulls purchased by 
those of the order of Cisleaux to be discharged of tithes? shall 
“ incur the like penalty.” Also otfenders of this nature are far¬ 
ther restrained by the 6 Hen. 4. c. 1.; the 7 Hen. 4. c. 8.; the 
9 Hen. 4. c. 8.; and the 3Hcu. 5. c. 4.; by which the statutes 
abovementioned are enforced and explained. And by 23 Hen. 8. 

C.21. s. 22. “ whoever shall sue for or execute any licence, dis- 
jn'iisation, or faculty, from the sec of Rome;” and by 28 lien. 8 . 
c. If), (by which all bulls, briefs, &c. heretofore obtained from 
Rome, are made void) " whoever shall use, allege, or plead the 
“ same in any court, unless they were confirmed by that statute, 

" or afterwards by the king, shall incur the like penalty.” Yet it 
hath been holdeii, that the alleging of an ancletU bull in order to 
induce another princi[)al matter whereon to ground a title, with¬ 
out claiming any thing fvom 'llie bull itself, is not ^Yilhiu this 2 Lev. 25i. 
statute. 


Sect. 13, By 13 Eliz. c. 2. those who purchase any bull, &c. i Hale, 613. 
from Rome, are guilty of high treason, lint those ancient sta- Viiio >iiii). c. 3. 
tutes still continue in force; and it is in the election of tiik 
< HowN to proceed either upon them, or 13 Eliz. c,2. Also by 
the .said statute of 13 I'^liz. “ the aiders, comforters, and main- 
“ tainers of such olfenders after the offence, to the intent to uphold 
“ the sail! usurped power, incur apramunire” 


Sect. 14. Till'; second ofi'EMCE of this nature, viz. That of 
rlcrogating from the king’s common-law courts, is said to have 
been a high olFence at common law, and is made a preemunire by 
many ancient statutes; for by 27 Edw. 3. c. 1. ami 38 Edw.3. 
of j)rovi.sors, “ Jf any subject draw any «»ut of the realm in plea, 
“ whereof tlu; cognizance pertains to (he king’s courts, or of 
“ things whereof judgments be given in the king’s court, or sue 
in any other court, to defeat or impeach the judgments given in 
(he king’s court, he shall be warned to appear, &c. in proper 
person, at a day containing the space of two months; at which 
** if he appear not, he and his proctors, &.c. shall be put out of 
the king’s protection, his lands and chattels forfeited, his body 
imprisoned and ransomed at the king’s will, &c.” Also in 
21 Jac. 1. c. 3. s. 4. to procure any action to be delayed after 
notice, other than by regular process, is a pramunire. 


If a subject sue 
ill any foreign 
court, to defeat 
any proceeding 
in tlic coinnion- 
lavv courts, it id 
H])rirmti7iire. 

2 K. Ah. 176. 
Rast. 466. 

]3. 2. c. 4K. s. 9. 
.S Inst. 125. 

J3. Pncniu. 3. • 


Sect. 15. And by iG Rich. 2. c. 5. “ Both those who shall 
“ pursue or cause to be pursued in the court of Rome or else- 
“ w'here any processes or instruments, or other things whatsoever 
which touch the king, against him, his crown, and regality, or 
“ his realm, and also those who shall bring, receive, notify, or 
“ execute them, and their abettors, &c. shall be put out of the 
“ king’s protection, See.” 


Sect. 16. 
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S Bulst. W. 
S lust. 135. 
C. Jac. 336. 


3 Inst. 123. 

4 Ji. 4. c. 23. 

2 Chii. Cas. 97. 
D. 201. .301. 

1 Lc'v. 241. 
Hard. 125. 

1 D. Abr. 764. 
1 Sid. 463. 

1 Mod. .59. 

3 Kcb. 221. 

2 299. 

1 Boll. 120. 

(«) 3 Inst. 120, 
121,122. 

B. Fra-iiiim. 5. 
12.16. 31. 

1.5 11.7.9. 

12 Co. 37. 

2 R. Abr. 177. 
Moor, 838. 

C. Jac. 134. 


To appeal to 
tlie court of 
Runie ib a pra- 
munire. 


To exercise the 
oflice ofa*u//;'rt- 
gaa is u pra mu- 
uire. 


To refuse con¬ 
secration to a 
bishop atler 
election, is a 
pramutiire. 


To maintain 
the power of 

THH I'OFE. 

5 hiliz. c. 1. 


Sect. l6. In the construction of these statutes it was holden, 
that certain commissioners of sewers for summoning one before 
them who had got a judgment at law, and imprisoning him till he 
woultl release it, were guilty of a preemunire. 

Seel. 17. Also there have been formerly many strong opinions, 
that suits in equity to relieve against a judgment at law are within 
these statutes; especially if the end thereof be to controvert the 
very point determined at law, or to seek relief after judgment in 
a case wherein the law may relieve, as against e.xccssiveness of 
damages, &c. But it seems to be generally agreed at this day, 
that no such suit is within the intention of the said statute. 

Sect. 18. It hath been said, that suits in the admiralty or eccle¬ 
siastical courts within the realm are within IG Rich. 2. c. 5. by 
force of those w’ords, “ or elsewhere” if they concern matters the 
cognizance whereof belongs to the common law; as where a 
bishop deprives an incumbent of a donative, or excommunicates 
a man for hunting in his parks, &c. or where («) commissioners 
of sewers impri.son a man for not releasing a judgment at law. 

Sect. 19 . But it seemeth, that a suit in those courts for a matter 
which appears not by the libel itself, but only by the defendant’s 
plea, or other matter subsequent, to be of temporal cognizance, 
as where a plaintifl’ libels for tithes, and the defendant pleads 
that they w'cru severed from the nine parts, by which they became 
a lay-fee, is not within the statute, because it appears not that 
either the plaintifl’ or the judge knew that they were severed. 

The titikd orrr.NrE of this nature, vh. That of 
appealing to Some from any of the king’s courts, is made a prec- 
munire by 24 IJcn. 8. c. 12. and c. 20, 21. and 25 Hen. 8. c. 19. 
by which it was enacted, " that all such appeals as formerly were 
“ made to Rome, shall from henceforth be made to the high court 
“ of chancery.” 

Sect. 21. The fourth offence of this nature, viz. That of 
cxcirising the jurisdiction of suffragan without the appointment 
of llie bi.shop of the diocese, is made a pr.cmunire by 2G Hen. 8. 
c. 14. 5vhieh sets forih at large for what towns such suffragans 
may be noiuinaletl by the king, and also how they may be nomi¬ 
nated, consecrated, and comiuis-sioued. 

Sect. 22. The fifth ofience of this n.Hure, viz. I’hat of re¬ 
fusing to elect or consecrate the person nominated by the king to 
a bishopric, is made a preenuunre by 25 Hen. 8. c. 20. s. 7 . by 
which It is enacted, “ that if any dean and chapter refuse to elect 
“ the person named in the king’s letter for a bishopric, and to 
“ signify such election to the king within twenty days after the 
“ licence shall come to tlieir hands, or if any archbishop or bishop 
“ alter such election (or nomination by the king in default thereof 
“ sigisitied unto them by the king), shall refuse within twenty days 
" t(» confirm and consecrate the person so signified to them, they 
“ incur a preemunire.” 

Seri. 23. The sirrii offence of this nature, viz. That of 
maintaining the pope’s power, is made apramwiire upon the first 
conviction, aud high treason upon the second. 


Sect. 24. 
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Sect. 24. Tub seventh offence of this nature, ViZ. That of To impoit any 
bringing in Jgnus Dei, is made si pramutiire by 13 Eliz. c. 2. AgmtslMor 
s. 7, *S. by which it is enacted, “ that if any one shall bring into tion/wia^en'ts, 
** the realm, &c. any Agnus Dei, crosses, pictures, beads, or such h pranninire* 
like superstitious things, pretended to be hallowed by the bishop Cawicj, 52,53. 
“ of Rome, &c. and shall deliver or ofter the same to any subject 
“ to be worn or used in any wise ; or if any one shall receive the 
same to such intent, and not clear himself by discovering the 
oA'eiider, &c. he shall incur a preemunire.” 

Sect. 25. And so shall a justice of peace in the same county, Cawley, 54. 
who having any otfcncc in that act declared unto him, shall not 
tlcclare it to a privy counsellor within sixteen days. 


Scct.Qti. The EIGHTH offence of this nature, m. That of Kooping a po- 
contributing to the maintenance of a Popish seminary y is made a P‘sh scliooi. 
prarnunire by 27 Eliz. c, 2. s. 6. 


Sect. 27. The ninth offence of this nature, m. That oi 
r«!fusiug the oaths, is made a praemunire by sev«;ral statutes; for 
by 1 Eliz. c. 1. s. 1<). it is enacted, that all ecclesiastic.al per- 
sons, and all ecclesiastical and temporal officers, and all persons 
having the king's fees or wages; and all persons taking orders, 
“ or any degree in any university within the lealm, shall take the 
“ oath of supremacy, under pain of losing their beueliccs and 
offices.” 


Tlcfusing to 
take the oaths 
is a pumuitire. 

N. K. The 1 
Elii!. c. 1. as 
far as concerns 
tlic oath, is re¬ 
pealed hy J 
W. cSt M. c. 8. 
s. 2. 


By 5 Eliz. c. 1. s. .5. '' All the persons above-mentioned who 
“ are required by the said statute of 1 Eliz. c. 1. to take the said 
oath, and all school-masters, public and private, barristers, 
" benchers, readers, ancients in any house of court, &c. attornies, 
“ slicrift's, and officers belonging to the common or any other 
law, or to the crown, or to any court whatsoever, shall take the 
“ said oath in open court, before they shall be admitted to any 
“ such vocation or t)ffice, &c. or before commissioners appointed 
“ under the great seal, &c.” 

By 5 Eliz. c. 1. s. B. “ Any bishop may tender the said oath 
“ to any spiritual person within his diocese, as well in places 
exempt as othersand by s. 7. “ that commissioners may be 
ajipointed by the lord chancellor to tender the same to such 
“ persons as by their commission they shall be authorised to 
" tender it unto.” 


By 5 Eliz. c. 1. s. 8. “ If any person, compellable by either 
of the said acts, or appointed by such commissioners to take 
** the said oath, shall refuse to take it on a tender thereof, he 
“ shall incur a praemumj'e.” 

And by 5 Eliz. c. S. s. 2, Such refusal shall be certified 
within forty days before the king in his court of king's bench, 
“ by those who have authority to tender the said oath, under the 
“ penalty of one hundred pounds; and that the shcritt' of the 
" couiily wherein the said court shall sit, may impanel a jury, 
“ who shall enquire of such refusal, in such manner as if it had 
“ happened in the .same county.” 

In the construction of these statutes it hath been resolved, 

Sect. 
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Havm. SIS. 

1 Veil. 171. 

2 Kub. i}ll3. 


Raym. 445> 


D^er, 234. 


1 Hlllat. 107, 
190. 

^ Unlit.‘JOO. 
1 Veil. 172, 
173. 


Ba^m. 4-13. 


D>er, 234, 363. 


Dyer, 234. 


Dyer, 234, 


See the books 
above cited. 

The 3 Jac, 1. 
c. 4. as lur as 
concerns the 
oatlis, is repeal¬ 
ed by I W. i« 
M. c, 8. s. 2. 


Skiuner, 11. 


Sect. 28. First, That the obligation to take the said oath con¬ 
tinued after the death of Quee/i Elizabeth, though tlie statutes 
say iiotiiiiig of her successors; and the like resolution also has 
been made in relation to the oaths appointed by subsequent 
statutes. 

Sect. 29 . Secondly, That in a commission authorising persons 
to tender the said oath, a general description of the persons to 
whoni it shall be tendered is sufficient, without naming them 
particularly by their names. 

Sect. 30. Thirdly, That if any person who tendered the oath 
as bishop, was not a bishop at that time, the defendant may give 
it in evidence upon the general issue. 

Sect.3\. Fourthly, That the said oath must in substance be 
taken in the very words expressed in the acts, and cannot be qua¬ 
lified with any reserve whatever: yet it hath been resolved, that 
to use the words “ in coymcieucc” instead of " in my conscience/* 
or “ sea of Rome” instead of “ see of Rome,” makes no material 
variance. 

Sect. 32. Fifthly, '^fhat a certificate of a refusal of the said 
oath made to the judges of llie said court of the King’s Rench 
by name, and not to the king in his said court, is sufficient within 
the meaning of the statute. 

Sect. 33. Sixthly, That an ecclesiastical person is well de¬ 
scribed in such a certificate by the addition of legiim doctor, et 
sacris ordinibus constitutus, without adding clericus, &:c. 

Sect. 34. Seventhly, That such a certificate being entered of 
record, as brought into court such a day and year per A. H. Can- 
cellar. of such a bishop, is good, without entering that it was so 
brought per mandatuin episcojn. 

Sect. 38. Eighthly, That the trial must bo by a Jury of the 
county wherein the oaths were refused; for the statute only au¬ 
thorises an indictment by a jury of the county wherein the court 
.•iits. 

Sect. 3(). Ninthly, That any niis-recital of the vciy words of 
the oath. In an indictment for not taking it, is erroneous. 

Sect. 37 . By 3 Jac. 1. c. 4, s. l.'>, 14. Any bishop, or two 
justices of peace', wlieicof one is to be of the quorum, might 
" tender the oath of obedience therein prescribed, to any person 
“ above tlu- age of eighteen years, being under the de^^-ree of 
“ nobility, and convicted or indicted of recusancy, or not having 
“ reci'-ived the sacrament twice in the year past, and also to any 
suspected stranger who shall not purge himself upon oath; 
“ and shall certify the names of such as take the said oath to the 
“ next quarter sessions, and commit those who refuse it till the 
“ next assizes or sessions, where the same shall be again ten- 
** dered ; and if the said persons, or any other persons whatso- 
“ ever of the age of eighteen years, other than noblemen or 
noblewomen, shall there refuse to take it, they incur a preemu- 
** /lire, unless they be femes covert, who shall be committed till 
they take it.” 

Sect. 
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Sect. 38. By 3 Jac. 1. c. 4. s. 41. "The lords of the council SorsiGco.s. 
" ill like manner may tender tlic said oath to any nobleman or «• ^ 2 . 

" woman of the age of eighteen years, who refusing flie same 
“ incur a preemumre, femes covert excepted.” 

Sect. 39 . By 7 Jac. 1. c. 6. s. 26 , 27* "All persons whatso- 
" ever, as well ecclesiastical as temporal, of what estate, dignity, 

" pre-eminence, sex, quality or degree soever he or she shfjl be, 

above the age of eighteen years, being in that act mentioned 
" and intended, shall take the said oath; and any privy counscl- 
** lor, or bishop within his diocese, may require any baron or ba- 
" roness, of the age of eighteen years; and any two justices of 
" the peace, whereof one to bo of the quorum, may require any Sco Cawley, 

" other person of that age to take it.—And if any person of or 
" above the said age and degree shall be presented, &c. for not 
" coming to church, &c. then three of the privy council, whereof 
" tin; lord chancellor, &c. to be one, shall require such person to 
" take the said oath.—And if any person whatsoever, of the said 
“ age and under the said degree, shall be presented, &c. for not 
" I’oming to church, &c. or if the minister, &,c. shall complain to 
" any justice of peace, &c. and the justice shall find cause of sus- 
" plcion, then any one justice of peace shall require such person 
" to take the said oath, &c. And all such persons refusing a 
" tender of the said oath, shall be bound over to the assizes or tlui 
" sessions, where, if they refuse again, they incur a prtcmuuire. 

Anil s. 27 . ‘‘ All such refusers arc disabled to execute any public 
“ jdace of judicature, or bear any other office (being no office of 
" inheritance or ministerial function), or to practise the common 
" or civil law, physic or surgery, or the art of an apothecary.” 

Sect. 40. In the construction of these statutes it hath been re- 12 Co. 130, 
.solved, that the justices of peace, &c. may send their warrant to 
bring such persons before them, but that they cannot authorise 
the constable to break open the doors to take them. 

Sect. 11. But by 1 William & JMary, c. 8. the oaths of supre- 
maci/ and ohcdience. prescrilied by these acts were abrogateil, and 
the f()ll(>wing oath and declaration substituted in their room:— 

" 1 jd. /?. do sincerely promise and swear, that t will be faithful Vide, 1 Coo. 1 , 
" and bear true allegiance to his majesty KiNo Gkorgu.”—" I 3 ^ 53 , 

" A. li. do swear, that I do from my heart abhor, detest, and 
" abjure, as impious and heretical, that damnable doctrine and 
" jiosition, that princes excorainunicatcd or deprived by the pope, 

" or any authority of the see of Rome, may be deposed or mnr- 
" dered by their subjects, or any other whatsoever.” " And I 
" do declare, that no foreign prince, person, prelate, state, or 
" potentate, hath or ought to have any jurisdiction, power, snpe- 
" riority, ]>re-eminence or authority ecclesiastical or civil within 
" this realm.” 

Sect. 42. And by 1 Will. & Mary, c. 8. s. 3, 4, 5. " All per- VifU: ch. c. 

" sons who are required to take, or authorised to lender the said 
" abrogated oaths, or cither of them, are in like manner required 
" and authorised to take and tender the said oath and declaration, 

" under the same penalties, &c.” 

Sect. 
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1 Comm. 368. 
4 Comm. tiS , 
116,123. 
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ble of contract¬ 
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Maliciously to 
preach or affirm 
that the Preten,’ 
tltr has any 
right to THE 


Sect. 43. By 7 Will. 3. c. 24. " Serjeants at law, counsellors, 
attomies, solicitors, proctors, clerks or notaries, practising as 
" such in any court whatsoever, u'itliout taking the said oatlis 
“ and subscribing the said declaration, incur a pmrnunire.’* 

•f Sect. 44. The tenth offence of this nature, mz. Illegally 
solemui/ing marriage with any of the royal familif, or assisting 
therein, is made a praemunire by 12 Geo. .3. c. 11. which enacts 
“ that no descendant of the body of his late majesty king George 
** the Second, male or female (other than the issue of princesses 
who have married, or may hereafter marry, into foreign families), 
“ shall be capable of contracting matrimony without the previous 
“ consent of his majesty, his heirs or successors, siguitied under 
“ the great seal, and declared in council (which consent, to pre- 
“ serve the memory tliereof, is hereby directed to be set out iu 
** the licence and register of marriage, and to be entered iu the 
** books of the privy council); and that every marriage, or matri- 
“ nioiiial contract, of any such descendant, without such consent 
first had and obtained, shall be null and void, to all intents and 
“ purposes whatsoever.” 

+ Sect. 45. By 12 Geo. 3. c. 11. s. 2. “ In case any such de- 
** scendant of the body of his late majesty king George tlic 
Second, being above the age of twenty-live years, shall persist 
“ in his or her resolution to contract a marriage disapproved of, 
or dissented from, by the king, his heirs or successors; then 
such <lescendant, upon giving notice to the king’s privy council, 
which notice is hereby directed to be entered in the books 
“ thereof, may at any time from the expiration of twelve calendar 
“ months after such notice given to the privy council as afore- 
said, contract sucli marriage; and his or h(;r marriage with the 
person before proposed, and rejected, may be duly solemni/ed, 
" without the previous consent of his majesty, liis heirs or suc- 
ccssors; and such marriage shall be good, as if this act had 
“ never been made, unless both houses of parliament shall, be- 
fore the expirati'Ui of the said twelve monllis, expressly declare 
" their disapprobation of such intended marriage. 

t By 12 Geo. 3. c. 11. s. 3. " Every person who shall know- 
“ ingly or wilfully presume to solemnize, or to assist, or to be 
“ present at the celebration of auv mar* 'age with any such dc- 
“ scendant, or at his (,i- her iiiakiug any matrimoui.*! contract, 
“ without such consent as aforesaid first hud and obtaiiicd, except 
“ in the case abovementioned, shall, being duly convicted thereof, 
** incur :.iid suli'er the pains and penalties ordained and p"ovided 
“ by tlie statute of provisions and praemunire.'* 

i'lnd now I am in the second place to consider those offences 
against the authority of king and parliament, -which come under 
the notion of praemunire. 

•S'eef. 41. By 6 Ann. c. 7. "If any person shall maliciously 
“ and directly, by preaching, teaching, or advised speaking, dc- 
" clare. maintain, and affirm, that the pretended Prince of Wales 
" hath any right or title to the crown of these realms, or that any 
“ other person or persons hath or have any right or title to the 

“ same. 
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“ same, otherwise than according to 1 Will. & Mary, c. 2. and 
*'12 Will. 3. c. 2. and the acts then lately made in England and 
" Scotland, mutually for the union of the two kingdoms; or that 
“ the kings or queens of this realm, with tlie authority of parlia- 
" ment, are not able to make laws to limit the crown and the de- 
" scent, &c. thereof, shall incur a pramunire’* 

By 0 Ann. c. 23. “ It shall not be lawful for the peers of 
“ Scotland assembled and met together for the electing sixteen 
" peers to fit and vote in the house of peers in the parliament of 
“ Great Britain, to act, propose, debate, or treat of any other 
“ matter or thing whatsoever, except only the election of the said 
“ sixteen peers: and every peer who shall at such meeting pre- 
“ sinne to propose, debate, or treat of any other matter or thing 
“ contrary to the direction of this act, shall incur the penalty of 
" a. pricmunireJ* 

Sect. 45. As to THK SECOND GENEEAL POINT of this chapter, 
viz. In what manner offences of this nature arc punished. It is 
to be observed, that most of the statutes of prtemunire refer tlie 
punishment to IG Rich. 2. c. 5. which enacts, that those who 
offend against the purport thereof “ shall be put out of the king’s 
protection, and their lands and tenements, goods and chattels 
“ forfeited to our lord the king; and that they be attached by 
“ their bodies, if they may be found, and brought before the king 
“ and his council, there to answer to the cases aforesaid; or tliat 
" process be made against them by prarnunire facias, in manner 
“ as is ordained in other statutes of provisors.” 

Sect. 40. Inasmuch as this statute expressly saith, that such 
offenders shall be put out of the king’s protection, and also the 
statute of 25 Edvv. 3. s. 5. c. 22. had farther added, " that any 
*‘ t>ne might do with a purchaser of the provisions therein prohi- 
" bited as with the king’s enemy, and that he who should offend 
" against such a one in body, lands, or goods, should be excused,” 
it was formerly holden, that a person attainted in a praemunire 
might lawfully be slain by any one, as being the king’s enemy, 
and out of the protection of the laws; but the latter opinions 
seem to have disapproved of this severity. However, it is ex¬ 
pressly enacted by 5 Eliz. c. 1. s. 21, 22. “ that it shall not be 
“ lawful to kill any person attainted in preemnuire, saving such 
“ pains of death or other hurt or punishment as heretofore might, 
without danger of law, be done upon any person that shall send 
“ or bring into the realm, or within the same shall execute, any 
" jn’oeess, See. from the see of Rome.” 

Sect. 47. But howsoever the law may stand in relation to such 
persons as are within the exception of this act, it is certain that 
no person whatsoever attainted of any prmmunire can bring an 
action for any injury whatsoever; and that no one knowing him 
to be guilty can with safety give him aid, comfort, or relief. 

Sect. 48. But it hatli been resolved, that those general words 
in the statute, 16 Rich. c. 5. that " all the lands and tenements 
shall be forfeited,” extend not to land entailed after the death 
of the offender. 

Sect. 


CBOWN, Is a 
jimmtaiire. 
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prajnunire. 


4 Comm. 117. 

1 Uiilst. 199. 
Co. Lil. li;9. 

3 ln.st. 125,218. 


Co. Lit. 130. 
12 Co, 68. 

3 luM. 128. 
13. Cor. 197. 
Jenk. 199. 


1 Inst. 130. 

1 Eliz. 1. c. 39. 
Staunf. 44. 
Plow. 97. 

4 Comm. 118, 

3 Jac. 333. 


1 Inst ISO, 

3 Inst 126. 
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Sect. 49* Also it hath been resolved, that a statute, by appoint¬ 
ing that ail otlender shall incur the penalty and danger nuMitioued 
in the IG Rich. ‘2. c. 5. does not confine the prosecution for the 
ott’cnce to the particular process thereby given. 


Ttic following offences also Iiavo been made 
subject to (he iicnallies of a jrramunire. 

1. To molest the possessors of abbey lands 
granted by parliament fo Henry the Kighth and 
Edward tlic Sixth, 1 it 2 Ph. & Mary, e. 8. s. 40. 

2. To ohstriiet (lie process of making guiijmwder, 
or to prevent the imporlalion of tlic ingredients of 
which it is made, by virtue of a pretended autho¬ 
rity from the crown. 16 Car. 1. c. 21. 1 Jac. 2. 
c. 8. 


3. To send any subject of this realm a prisoner 
beyond the seas in defiance of the hthew, forpm 
act, 31 Car. 2. st. 2. See book 2. chap. sect. 

4. To conspire to avoid the seizure, or forfeiture 
upon the importation of cattle, as mentioned in tlie 
act, 20 Car. 2. c. 7. 

5. To project any scheme. Iiy public subscription 
to the prejudice, of great numbers in their trade, 
and similar to the South-Sea jirujcct. 6 Gfo. 1. 
cti. 18. Sec Str. 472. L. Ray, 1361. post. ch. 


CHAP. V. 


OF MISPRISION OF TREASON. (1) 


2 U. 3, 10. 

S. r. C. 37, 
n. Cor, 174. 
'J’re.is. 26. 31. 
Skill. 636. 

1 Hale, 374. 
708. 

3 I list. 36. 

4 Comm. 119. 


Hale, 48. .371 
Sum. J 27. 
Hrati. 118. 

S. l». C. 37. 

3 lust. 36. 


Kely, 17, 21. 
4 Comm. 120. 


The word “misprision' has not any certain signification, but 
is generally applied to all such high olfcnces as are under the d(*- 
gree of capital, and nearly bordering thereupon. It is said, that 
a misprision is contained in every treason or felony whatsoever, 
and that one who is guilty of felony or treason may be proceeded 
against for a misprision only, if the king please. 

Hudson of the court of star-cliaiulier, MSS. in Mus. Rrit. 

Misi’UisioNS are generally said to be twofold.—I'irst, Nega¬ 
tive misprisions, which consist in the omission of something which 
ought to be done.—Secondly, Positive misprisions, which consist 
in some misdemeanor actually committed. 

Sect. 2. The negative misprision more immcdiaHdy against the 
king is commonly called misprision of treason, which is an offence 
consisting in the bare knowledge ami concealment of high treason 
(whether it be such by 2o Fdiv. .0. or subsequent statutes) without 
any degree of asseiT thereto; and this ,s declared to be a mispri¬ 
sion only by 1 lie 2 Mary, c. 10. But :h common law^, any delay 
in discovering/f/gA fm/son, whatever excuses the party might have 
for it, was deemed an assent to it, and consequently high treason. 

Sect. 3. Ami at this day, if tlio concealment of high treason be 
accompanied with any ciicumstances which shew an approbation 
thereof, it amounts to high treason; as if one, having n jtice be- 
fore-haiid that persons designed to meet in order to conspire 

against 


(1) By the law as if stood in the time of Edw. I. 
we lt'<irn from IVarton, it was a most imperious 
duty to discover imiir.'<<',itU’ly to the king, or his 
ministers, any tif l^olls wiiidi a iiiaii knew to be in 
coiitcmpla(ioii aguiiist him. Having described of 
v*liat treason or the Ut>u- nuijeSuth consisted, viz. 
“ ut si (ptis atisu trmerurii) michinatiis sit in mortem 
dmuiiii regh.i'el iilitjuid cginf rW agi jirocuroierit tul 
sahtimiem tiominiregis vet eti ■■ciIhs mi,rol procuratUi- 
Inis muiliiim et coneitium pr.t Merit, licet id qtwd in 
wbintate halmmt non perdwo'ic nd effectim, Sjc.” 


“ Si sit alitpiis qui alium noverit inde esse culpahilem vet 
in aliquo Frinnnosum,staliin ctsine interv^allo abqvo ac- 
cedere deliet nd ipsum regem »t pmoot, vel miitere si 
venue non poisil lul aliqiiemregi fainiliurem et oiiiiiia 
ei manifeitare }>er ordiiiem. Non enin dehet moriiH 
in lino loro per diuis noctes, vel per duos dies anteqimm 
personam regis uideat, nrc deliet ad aliipia negotia 
qnamvis vrgentissima se conve.rte.re, quui vix pcriiiit- 
titiir ci (|uoJ retro aspieiat.” (Lib. 3. de (joroiih, 
p. 1186.) 
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against the government, go into their company and hear their 
treasonable consultation and conceal it; or if one who has been 
once accidentally in such company and heard such discourse, 
meet the same company a second time, and hear such like dis¬ 
course, and conceal it. 

Sect. 4. Also whoever receives and comforts a traitor, know- 3 ii. 7 . 10 . 
ing him to be such, whether by counterfeiting of coin, (a) or i-'S. 
otherwise, is himself a principal traitor; for such a receipt of a 
felon makes the receiver an accessary to the felony, and wliatcver Inf. ». a.c. 29. 
makes an accessary in felony, makes a principal in treason. ('») 

1 Jlctlpf 

137. 6X9. Kely. S. P. C, 37. 

Sect .Neither can a person who has knowledge of a trea¬ 
son, secure himself by discovering that there will be a rising in 
general, without discovering the very persons intending to rise; 
nor even by discovering of these to a private person who is no 
magistrate. 

Sect. 6. lJut it seems that one who is only told in general that Kdy. 22 . 
fliere will be a rising, without knowing any of the persons or 
particulars of the design, is not bound to make any discovery at 
all. 

Sect. 7. There is one positive misprision which is made mispri- 1 IIbI.-, 
sion of' Ireason by I'l Kliz. c. 2. by which it is enacted, “ that tsi- 

“ those who forge foreign coin not current here, their ahhu’s, 

abetters, and procurers, are guilty of misprision of treason, 

« &c.” 


CHAP. VI. 


OF CONTEMPTS AOAINST THE KING, ITIS 
COURTS, GOVERNMENT, &c. 


1. Of Contempts against the King*s Courts. 

o rilER positive misprisions more immediately against the 
KING seem reducible to contempts against his palace or courts 
ol‘justice: against his ])rerogative; against his person or govern¬ 
ment: and against his title. 

CoNTK’MPTS against the king’s palace, &c. have alw'ays been ;i lien.r, c. 14 . 
looked upon as very high misprisions. Ry the ancient law, be- 
fore the conquest, lighting in the king’s palace was a capital of- 
fence; and now by lien. 8 . c. 12. s. 7. “ Malicious striking L.L. Alim-il 
“ in the king’s palace, whereby any blood shall be shed, is pu- ^ 

“ nishablc with the loss of hand, 2 )cipctual imprisonment, and pgp* 20 (^'^' 

“ line at the king’s pleasure.” 


Sect. 2 . It seems questionable, from the construction of the See fim part of 
whole act, and the general tenor of the law-books, whether striking 
in a palace wherein the king is not at the time actually resident (a), jj. ivui', n;*. 

be Dait. c. 90. 

6 Mod. 75,76. 


3 Inst. 140. 4 Com. 125. (a) See the case of the Earl of Devonshire and Col. Culpepper, tl Stale 

Trials, 133. 
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L. L. Ina. c. 6. 
L. L. Caauti, 
c. 5(>. 

L. L. Alured, 
Ca 7. 

a’lnst 549. 
3Imt. 140. 

S. P. C, 38. 
Dalt. c. 90. 

41 Ass. 2,5. 

22 K. 3.18. 
Dyrr, 188. 

Sec b. 2. c. 48. 
s. 11. 

Dalis. 23. 

2 R. Abr. 76. 

1 Kcb. 751. 

12 Co. 71. 

(h) Owen, 120. 
C. Elis. 405. 


1 Lev. 106. 
6 Mod. 172. 
Noy, 104. 
C. Jac. 367. 


22 E. 3.13. 

3 Inst. 141. 
Con. Sum. 131. 


OF CONTEMPTS AGAINST THE KING, &c. Bk. i. 

be within the statute; and it is said that the instance which 
is given in the Third Institute, of a person’s hand being cut 
oft' for striking in the toweu, is not warranted by the record. 

Sect. 3. However it is certain, that, by the common law which 
continues to this day, striking in West minster-hall, where the 
king is only present as represented by his judges, and by their 
administration distributing justice to his people, is more penal 
than any striking in another place hi his actual presence; for the 
latter is not punished with the loss of hand unless some blood 
be drawn, nor even tiicn with the loss of lauds or goods; but if 
a person draw his swonl on any judge in the pre.seuce of the 
court of kings bench, ckanceri/, common pleas, or exchequer, or 
before tlie justices of assize, or oyer and terminer, wliethcr he 
strike or not; or strike a juror; or any other person, with or 
without a weapon, he shall lose his hand and his goods, and the 
profits of his lands during his life, and suffer perpetual imprison¬ 
ment (b), if the indictment lay the offence as done coram domino 
rege. (I) 

Sect. 4. Neither can one who is guilty of such offence excuse 
the same by shewing that the person so struck by him gave the 
first assault. 

Sect. 5. Also he who rescues a prisoner from any of the courts 
abovementioned, without striking a blow, shall forfeit his goods 

and 


(l) In a late case, tlic information set forth a 
s]M!ci!il commission to several of the jvwlgos and 
utbiTs, for tlic trial of Arthur O’l’oimor and 
otliors, for high treason, at Maidstone, dec.; and 
that pending the sessions, alter llie uc<juittal of 
O'Connor, and before any order or direction bad 
been made by tlie court for his discharge, the de¬ 
fendants in open court, &c. miicle a great riot, and 
riotously attempted to rescue him out of tlic cus- 
forly of the sheriff of Kent, to whose ciistotiy lie 
had been assigned by the said justices and coin- 
tnissiouers; and tiu^ better to effect siiel. lescuc 
and escape, did at tbc said sessions, in o;ii n court, 
and 'n the presenee of the ■•aid justices and eoiii- 
missiutiers, riotously, &c. make an assault on one 
J, R., and did llien and thi re lieat, bruise, wound, 
and ill-treat J. R., and tliereby imjiedc and ob¬ 
struct the said justices, fee. This ssas the sub¬ 
stance of the three first eoniits. Tlie fourtli coi.e*. 
after staling the holding of the said session before 
the justices and commissioners, barely charged 
tliat the defendants unlawfully and maliciously 
iutending to break the pcae-. and hiiKlrr the duo 
and praci'able holding of the said sessions, did 
witli 'livers others in open court, at and during 
the continuance of the said session, and in the pre¬ 
sence of the sai.l justices and commissioners, on, 
&c. at, &c. riotously, Xc. assemble together to 
break the peace, ainl hinder tJie due and peace¬ 
able holding of the said sessions ; and being so as¬ 
sembled, did then and thcie with force and arms 
at tlie said sessions, in u|)cu roiirt, and in the pre¬ 
sence aforesaid, riotoosly. Ac. make a g'-cat riot 
and disturbance, &c. and thereby for a long time 
interrupt and obstruct the saiil justices, &c. in the 
lawful and peaceful holding of the said session, to 


the hinderance of jiublic justice. The lift li count 
was still more general. Two of the defendants 
were found guilty gencially ; and when they were 
brought up to receive judgn-ent, Dird Keiijon in¬ 
timated considerable doubt wlietlier the com I was 
not bound to pass tlie judgment of aiiiputnliuii, Ac. 
for ihe olVeiice so laid in the three first counts; 
and the matter stood over fur consideration. I n 
the present instance, and by the gracious iiiteriio- 
sitioii of the crown, as appears by the entry on the 
roll, staling in substance, that before judgment 
was pranounce.l, the Attorney-General said, that 
he had mbciv, d his Majesty’s royal commands 
and warrant f iicemiiig the prisoners, and the 
aforesaid misdt iiicanors, &c. under the sign nia- 
iiiial. wherein, after reeiliiig Uiat sucli an iiifuriiia- 
tioii ImiI been exliibited against the detendaiils, on 
wbieli tiicy bad . ecn found guilty, his Majesty 
thought til to discharge them from such parts of 
the said infornialion on wliidi a.iy doubt bad 
arisen or might arise, whether the judgments tliere- 
on were discretionary in the court, an ' iiullKirizcd 
the Attorney-General to enter a «o/i pr, tapii as to 
such parts, and to pray judgment oii’y on such 
charges as left the pimisluiient in the disen-tion of 
tlic court. Accordingly noli prosequi was enhueti 
on the three first counts; and on the fuurlli and 
fifth the court gave judgment, that Lord Thanct 
should pay a tine of 1000/., and be imprisoned in 
the Tower for a year, and give security for seven 
years, himself in 10,000/. and two sureties in 
5000/. each; and that Mr. Ferguson should pay 
a fine of 100/., be Imprisoned for a year, and find 
surely for seven years, himself in 500/. and two 
sureties in 250/. cacli. 
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aud the profits of his lands, and suffer imprisonment during life, 
but not lose his hand, because he did not strike. 


4 

Sect,, 6. And he who makes an affray in the palace-yard near C. Kiiz. 403. 
the said courts, but out of their view, shall be imprisoned during ^ 
the king’s pleasure, and severely fined, but not lose his hand. owen, 120 . 


Sect. 7 . And not only those who are guilty of such an actual 
violence, but also those who disturb such courts by threatening 
or reproachful words to any judge sitting in them, are guilty of a ■ 
liigli misprision: and in the time of Edward Me jPYrsf (//), one («) M. Term 
SViUhnn de Jirnce, who upon hearing Judgment given against him Edw. 

in Tiiii uxciiKQUEB, said to tuk cmiiF bauon, “ Roger, Roger, 3 
“ thou hast had tinj will of me, which of along time thou hast 
“ sought, and J will remember it” was for these words imprisoned 
during the king’s pleasure, and ordered to walk from tiik king’s 
BENCH to TIIK ExciiEQUEK, bareheaded and ungirt, and to ask 
forgiveness, &c. And in the time of Charles the First, one Harri¬ 
son (Ji), for rushing into the court of common pleas, and saying to (fc)C. Car.505, 
.li sTicR Hutton sitting there, “ V do accuho Mr. Justice Hutton jj’Jj 
" of high treason,” was fined five thousand pounds, and imprison- pop.’isa* 
oil during the king’s pleasure, and ordered to go to all the courts 
of Westminster-haU wilh a paper on his hcail, shewing his oftence, 
and to make his submission, &c. These cases are the more rc- 
inarkabh', because in the lirst the oft'ender was of a very honour¬ 
able family, and in the second a bachelor of divinity, and yet con- 
dcnined te such corporal punishment, the lowest of which is in 
judgment of law higher than the greatest fine whatever. 


Sect. 8 . Also all who reflect on the justice or honour of those ITob. 220, 
high courts seem to be indictable and highly finable, as if one 
charge an exemplification under thk gukat seal to be contrary 
to the original. 

Sect. 9 . Also he who gives anotlicr the lie in West minster-hall j i.ev. lor. 
sitting the courts, shall be bound to his good behaviour, 1 Keb. -> 08 . 


Sect. 10. And he who makes an affray in the presence of any 3 Inst. i4i. 
of the king’s inferior courts 6f justice, is highly finable, but not 12C0.71. 
punishable with the loss of hand, &c. 

Sect. 11 . And he who speaks contemptuous and reproachful («) C. Eliz, 78. 
words to the judge of such a court in execution of his office is shbui. 
immediately finable by such judge (a), or, as some say, may be con. 2 R. Ab. 
(It) indicted, &c. as if one give the lie to a judge of a court-leet in 
tile face of the court (c), or, being (d) admonished by him to pull 
oft’ his hat, say, “ 1 do not value what you can do,” or tell him in c. Eiiz. ssi. 
the face olF the court that he is (e) forsworn, or call him (f) fool, 

&c. or say, “ If I cannot have justice here, I will have it else- (e)gii.,\br. 78 ’ 
“ where.” (g) {fj C. Eiiz. 7«. 

Moor, 247. (g) I Sid. 144. 1 Keb. 508. 

Sect. 12. It was formerly holdcn that a man might be indicted ^ 
for a slander of the justice of the nation, by reflecting on a sen- ’ 
teuce given in any court ecclesiastical or temporal; whether di¬ 
rectly, as where one said that such a sentence given by the high 
commission court was against law j or obliquely, as where one 

said 
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Ilob. 203, 


Moor, 810. 


1 Ven. 10, 


f 


(h) 1 Moil. 35. 
2 Keb. 594. 

(i) 5 Mod. 203. 


(k) 2 Keb. 494. 
h Mod. 204. 

2 Ven. 16. 

(0 Q. ». 

W rightson, 
Salk. 698. 

(m) Q. V. Solcy, 
Salk. 698. 

(») Q. V. 
Legasley. 

(o) Q. i>. Brox- 
haiu. 

(p) 6 Mod. 124. 
Sdlk. 697. 

(?) 1 Veil. 10. 


3 Inst. 142. 
Idllcll. '£W. 
Barr. 112, 

211. .4br. 76. 


Hob. 271. 


Raym, .376. 

2 R. Abr. 177. 
S. P. C. 11. ;k-.. 
27 Ass. 63. 

^ B. Cor. 113. 

3 Inst. 22. 106. 
3 Leon. 207. 


said that such a sentence was just, but that the testimonies on 
which it was foiindod wore falst;, or the ullidavits equivocating. 

Sect. 13. But it .seems the better opinion of this day, that a 
man cannot be indicted for any .scandalous or contemptuous 
words spoken of or to such ofBccrs, not being in the actual exe¬ 
cution of their office j for such an offence seems rather to proce<*d 
from ill breeding than a contempt of the government; and though 
it may be a cause to bind a man to his good behaviour, yet it doe.s 
not seem to be of snch consequence as to be a sufficient ground 
for a public prosecution, as for an offence against the common 
peace, 8tc. 

* 

And agreeable hereto it hath been resolved, that a man shall 
not be indicted for saying, that “ whenever a burgess of such a 
“ town puts on his gown, Satan enters into him ; (//)—or, tliat 
" the mayor and aldermen of such a town are as great villains as 
" any that rob on the highway;” (i)—or, that “ the justices of 
“ peace understand no more of the statutes of excise than this 
“ jug, nor one of twenty of the parliament-men who made them 
(/c)—or, that “ such a justice of peace is a fool, an ass, and a 
“ coxcomb, for making snch a warrant, and understauds no more 
" law than a .slickhill(/)—or, that “ he is not fit to be a justice 
" of peace, for that he will do right or wrong according as his af- 
" fcctions lead him (rn^ —or, that “ such an order is a numscul 
“ order, and that the justice deserves to be hanged who made it 
(m)— or, that “ such a justice of peace is a forsw'orn wretch, and 
“ that he will fling his purse at him (o)—or, for .saying to a 

mayor of a town, “ You Mu. Mayou, I do not care a fart for 
*' you; you Mr. Mayor, arc a rogue and a rascal;”— (p) or for 
saying, that “ the justices of peace have nothing to do with the 
“ excise.” (q) 

Sect. 14. And not only those who disturb the administration of 
justice by direct contempts ofl’ered to the king’s courts, but also 
nil sucli as are guilty of any injurious treatment of those persons 
who are under I he more immediate piotection of those «:onrts, are 
highly punishable by flue and imprisonment; as if a man assault 
or threaten his adversary for suing him, or a counsellor or attorney 
for being employed against him, or a juror for giving a verdict 
against him, or a gaoler for keeping a j risoner in .safe custody. 

Sect. 13. Also all who endeavour to stifle the Irnth, and pre¬ 
vent the due execution of justice, are highly puni.shuble; as those 
who being examined before the privy council conceiuing their 
knowledge of a crime whereof a third person is accused, disclose 
what passed in such examination, in order to suppress a farther 
discovery; and also all those who dissuade, or but endeavour to 
dissuade a witness from giving evidence agaiirst a person indicted, 
ike. or who advise a prisoner to stand' mute on his arraignment, 
&c. And it was anciently holden, tliat if one of the grand inquest 
discovered to any person indicted the evidence against them, he is 
an accessary to the offence, whether treason or felony; and at 
this day it is agreed, that he is guilty of a high misprision, punish¬ 
able by fine and imprisonment. 


II. 
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II. Of Contempts against the King^s Prerogative. 

Contempts against the king’s prerogative are of so various a 4 Comm. 125, 
nature, that they cannot welJ be reduced to any certain heads. 

However, the principal of them seem to come under the follow¬ 
ing particulars ; I’lltsT, Refusing to assist the king for the good 
of the public. Secondly, Preferring the interests of a foreign 
prince to that of our own. I’hirdly, Disobeying the king’s 
lawful commands or prohibitions. • 


Sect. 2. Fi usT therefore, it is a high offence for any subject to 
deny the king that assistance for the good of the public, cither in c. gg, 

his councils or wars, wJiich by the law he is bound to give him ; F. Cor. i6i. 
as for a peer not to (rj) come to the parliament at the day of sum- 
inons, or to (A) depart from thence without the king’s licence; Ahr. 

or for a (c) privy counsellor to refuse to give his advice on an i«;5, D. Tenure, 
atfair of state; or for any (d) private subject to refuse to serve the * 
king in person if he be able, or to find another if he be not able, 
in the defence of the realm, against rebels and foreign invaders; 25 Kii. .s. c.«. 
or, as some say, to refuse to serve the king for pay in his wars **,‘,^4‘".V' 
abroad. m. 

C. Car. 11. 15.1. 257. Croin. Jur. 83,84 3 Inst. 144. Hob. 235. 12 Co. 94 Ante. c. 3. 


Sect. :J. Secondly, It is so high an offence to prefer the in- Vide ante, ch. 
tercst of a foreign prince to that of our own, that it is criminal to 
do any thing whicli may but incline a man so to do; as to receive 
a pension from a foreign prince without the leave of our king. 


Sect. 4. Thirijly, It is also a high crime to disobey the king’s 
lawful rotnmauds or prohibitions; as by obstinately refusing obe¬ 
dience to his writs; or contemning a summons from his council 
to appear before them; or not answering such questions in rela¬ 
tion to a matter whereiii the interest of the state is concerned, as 
shall be proposed by the privy council; or refusing to give evi- 
tlence to a graufl jury concerning a crime (for which (e) tluj court 
may impose an immediate fine); or not returning from beyond 
sea upon the king’s letters to that purpose, for which the offend¬ 
er’s lands shall be seized till he return (and when he does return 
he shall be fined); or assembling at n tonrnanienl against the 
king’s express prohiiiition; or going beyond sea against the king’s 
will expressly signified, either by the writ ne exeat trgnuat (which 
may be directed as well to a layman as to a clergyman, and on 
the suggestion of a private as well as of a puhlic matter), or under 
the great or privy seal or signet, or by proclamation. 

Sect. 5. Als«> every contempt of a statute is indictable, if no 
other punishment be limited. (2) 


((>)Sidk 278. 
]>MT, I7t). 138. 
M'ofir, 109,779. 
Luiio, 43. 

3 Inst. 179. 

S.iv. 7, 8. 

2 It. A hr. 203. 
F. N. n. 05. 

I Clu, t'a. 116 , 

4 (.'oiiini. 122. 

1 Coiiiiu, 266. 


C. VAh. 6t>b. 

J5. 2. c. 26. 9.2. 


III. Of Contempts against the King’s Person or Government. 

All contempts against the king’s person or government are very 
highly criminal, and punishable with fine and imprisonment, and 4Conim, i23. 

sometimes 


(2) To the foregoing contempts against the king’s 
prerogative may be added neglecting to join the 
jime comitatius, or }wwerof the comity, heiiig there¬ 
unto leqiiircd by the sheriff or justices according 

VOL. 1. p 


to the statute, 2 Hen. 5. c. 8. which is a duty in- 
riiinbent upon all that arc fifteen years oI age, 
under the degree of nobility, and able to travel. 
4 Comm. 124 Lamb. Eir. 315, 



OF CONTEMPTS AGAINST 


Bk. 1. 


G6 


sometimes with the pillory, (3) by the discretion of the judges, 
upon consideration of all the circumstances of the case. 


C. Car. 16a. 
2 Kcb. 3.‘»6. 


3 iVlofl. :r2. 
3 Mod. 363. 


C. .lac. 57. 
Moor, 756. 
Noy, 101. 


But inasmuch as it i.s generally obviou.s to common sense, in 
what cases and to what degree a man is guilty of this offence, and 
it would be endless to enumerate all the particulars, 1 shall con¬ 
tent myself with glancing at some of the most general hernia; as, 

Seci. I. First, The charging the government with oppression 
or weak administration; as by saying, “ that merchants arc 
“ screwed up here in England more than in Tin ket/ or, that 
“ it is a good world when beggarly priests are made lords, &c.” 

Sect, 2. Secondly, The doing an act which impliedly encou¬ 
rages rebellion; as by absolving persons at the gallows, who, 
being condemned for liigh treason, .shew lU) signs of repentance, 
but persist in justifying the fact; or by drinking to the pious me¬ 
mory of a person executed for high treason. 

iSect. 3. Thirdly, Endeavouring to frighten the king into a 
change of his measure.s with threats of the uneasino.ss of his sub¬ 
jects; as by subscribing a petition to him, in which it is intimated, 
that if it be denied, many thousands will be discontented. See. 


C. .Tbc. .$8. jScef. 4. Fourthly, Spreading false rnmours concerning the 
(TfAk-!!!ij'der intentions; as that he designs to grant a toleration to 

Scott, for pub- I apist.s, &c. 
lislihig f:ilic news, O. B. Jmie Sessions 1778. No. 501. 


Noy, 10.5. Sect. 5. Fifthly, Charging him with a breach of his corona¬ 

tion oath. 


Sect. a. Sixthly, Speaking contemptuously of him; as by- 
cursing him, &c. or giving out that he w tints wisdom, valour, or 
steadiue.ss ; or, in general, doing any thing which mti) lessen him 
in the esteem of his subjects ; weaken his government; or raise 
jealousies bet'veen him and his people. 


1 Sid. Id.-?. For Sect. 7. Also it is said to be an offence, for which a man may 
other conicmpis be hulictcd, to refuse in a foreign pott to pay tlie usual customs, 
E"* P^son if a breach between our king and the king of 

and govern- Country, 

mciit, vide Skin, 033. IBlack. 37. 


IV. Of Contempts agohut tL King’s Title. 

* Contempts against the king’s title are of two kinds:— First, 

Denying bis title .— Secondly, Refusing to take the oaths re¬ 
quired by law for the support of his government. 

Yelv. 107. 197. Sect. 1. The first offence of this kind, vix. that of detiying the 
ridm.'‘ 4"4 title, hath by some been carried so high as to be adjudgeil 

4 Comm* 12 . 1 , •'>** act of compassing his death. However, it is certainly 
124. m().st highly criminal, and punishable with fine and imprisonment, 

and also such infamous corporal punishment, as to the discretion 
, of the court shall seem proper, according to the heiuousness of 

the crime and the circumstances of the parties. As if a man in 

writing 

(.>) By 56 Geo. 3. c. i38, the puiuskmcnt of the pillory is abolished, except for penury, suborn, 
ation of perjury, aad false shearing. 
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writing or discourse shall maintain that the king is an usurper; 
or that another hath a better title to the crown, &c. For sucli 
like insinuations manitestly tend to raise tuniiilts and disorders in 
the state, and to alienate the ad'ections of the people from the 
prince, and incline them to favour the pretensions of another; 
and it is highly presumptuous for private persons to intermeddle 
with matters of so high a nature; and it will be impossible to 
preserve the peace of a government, unless subjects will quietly 
submit themselves to those whom Providence has placed over 
them, and prefer the public good to their own private inclinations 
and opinions. For otherwise, whenever the title to the crown 
shall happen to be contested, it will be impossible to end the dif¬ 
ference without perpetual civil broils and dissensions, and the 
prince who prevails will be tempted to esteem those of the con¬ 
trary party rather as enemies than subjects, if he find them ready 
and desirous to lay hold of all opportunities to disturb his govern¬ 
ment, and shake off their forced obedience. And since there is 
no tribunal but that of Heaven to which princes can appeal for 
the decision of their titles, when that seems so far to have declared 
in favour of one as to give him quiet possession of the throne, the 
public peace, which is the end of all government, requircr, a duti¬ 
ful submission to him; and it is the highest madness to give up 
that ease and security which we may enjoy from a peaceful obe- 
di(;uce, in exchange for that <lisorder, uncertainty, and bloodshed, 
which cannot but be expected from an attempt to wrest the 
sceptre out of the hands of our prince ; and it is the highest iii- 
gratitiule to make no other return but disloyalty and rebellion, 
for all the happiness w'e can enjoy under a just administration ; 
and it is the greatest of absurdities to think that the good of the 
coninuniity, for the sake of which all goveninieiil was institutcih 
ought not to be preferred before the disputed title of a particular 
person or family. All we can desire from government is the 
secure enjoyment of what we may call our ow'ii, and whether this 
or that competitor to the crown be the instrument of this happi¬ 
ness to us, seems little to concern us. Let the title of one out 
of p«)ssession of the throne be never so plausible, it must have 
its original foundation from some positive law'; which, when it 
cannot take effect without invedving a nation in discord and con¬ 
fusion, the avoiding whereof is the very end of all law's, it must 
give way to the public necessity of the stale ; for there can be no 
human institution wdiatsoever but must be limited by this impli¬ 
cit reserve from the first principles of reason, that w'herevcr the 
execution of it shall be absolutely inconsistent with the happiness 
of the people for whose sake it was ordained, it ought so far to 
be suspended. 

Sect. 2. For this and many other such like reasons the law has -t Comm. I23. 
always had a most tender regard for the security of the prince in 
possession of the crow'N ; and as it has made it high treason to 
compass his death, &c. (a), so it hath also made it highly penal in 
an inferior degree to disturb or disquiet his government. 

As to the second kind of offences of this natuie, viz. That of 
refusing to take the oaths required by law for the support of the 
king’s government, I shall consider— First, The offence of re- 

F 2 fusing 
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Find), 241, 
242 . 

■-> Inst. 73. 

1 Halo, 64.71. 

2 Kcb. 314. 


1 romni. 367, 
4 I’oiiiiu. 270. 
423. 


1 Comm. .368. 

2 lust. 121. 

1 Hiiic, 61. 
4CUUIIU. 11.3. 


(a) Ante, cli. 1. 
&c. 


fusing the oatli.s required for this purpose by the common law.— 
Secondl'v, '^I’he oftcnce of refiusiiig tlu* oaths required hy statute. 

Sect. 'J. As to Tin; fik.st i>.\kticijl,4i:, it setiiiis to he a high 
couteujjit at the coniiuoii lau' to refii.se to take tlie oath of allegi¬ 
ance to the king, which all laymen above the age of tivcKe years 
are lioiiud to take at the tomii or eoiirt-lcet, &e. And surely no¬ 
thing can be more unreasonable than to deny the king, whose go- 
vermnent we arc happy under, all proper assurances of our tidc- 
lity to him; for lu»w can we expect to enjoy the privileges of 
subjects from one to whom w'e refuse to acknowledge ourselves 
subjects, or hope for protection from one whom we provoke to 
esteem us as his enemies, or blame that governnient for treating ns 
as mal'Contents to which we give so just a cause to suspect our 
fidelity? If w'c consult the law' of Goo, that will tell ns, that 
" the pow'crs that be are ordained of Goil.” If we will hear 
THE VOICE OF REASON, that will conviiicc us, that not only the 
peace aud safety of the eoinnumity, but also our own pre.serva- 
tion, requires us to pay a dutiful obedience to those who govern 
us; anil can ive think it unlaw'ful to engage ourselves to do w'hat 
it is our duty lo do? If we w’ill consult thI'; practice of \i.l 
NATIONS, that will shew us, that even conquest, which is the 
vveakest of all tith\s, has always been esteemed to give the con¬ 
queror such a right to the obedience of the conquered, that upon 
his taking them into his protection, they have in all ages been 
ready to pronii.se a reciprocal obedience. And if w e will consult 
our own laws, wc shall find them to direct us to pay our allegi¬ 
ance to the king who governs u.s, as has been full} proved in tin- 
chapter of high treason. 

As to THE .SECOM) PAltTKT'I.AR, Lv’i, I'hat of lefusiiig the 
oaths required by slalute for the sujipoit of the government, J 
.shall consider,— First, The offence of refusing the oaths of 
allegiatice aud suj>re?nai\i/. —Skconuly, 'fhe offence of refusing 
the oath of ahjaraliou. 

Sect. 4 . As to Tiir. first of thc'C offences, r/;. I’hatofre- 
fu.smg the oatl> oi al/cgiaiicc nm] irpreuiaci/, which since liiE 
UEI’ORMATION OF RELIGION have been thought ut'ccssary to be 
required from all persons, especially from those who are inlrustcil 
with an office, in order to si'ciire our princes from the intrigues of 
popes, who have often l.iki'ii upon then lo dispense with oaths of 
allegiance made to such princes wdiom llii'y are I'deased to call 
heretics, and to pcivsiiade the people that they may law fully depose 
those who have so far incurred the dis))lcaMire of the bishop of 
Borne ii,s to be c.xcominnnicated by him, it having bi m shewn 
already under what jjenalties otKccrs are bound to take the said 
oaih.s, and how fiir all per.son.s whatsoever are compellable to 
take them under pain of incurring a pramionre (a), 1 shall only 
take notice in this place of the method of proceeding on 1 Will. 

Mar. c. 8. by which it is enacted, “ 'Fhat persons refusing the 
" said oaths, being tendered to them by persons lawfully autho- 
" rizod to tender the same, shall be committed by the persons 
“ making such a tender for three months, unless they shall pay 
“ such sum, not exceeding forty shillings, as the persons who 

“ shall 
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" shall make such tender shall require of them; and if they refuse 
“ again at the end of the three months, that they shall be iiupri- 
*• soiled si\ months, or pay a sum not above ten or under tive 
“ pounds, and also lind sureties for their good beliaviour and ap- 
“ pearaiice at the next assizes, where if they refuse the said oaths, 
they shall be incapable of any office, and continue bound to 
“ their good behaviour; and if they refuse the ukclakation 
“ mentioned in '2.') Car. 2. c. 2. they shall suffer as Popish re- 
“ ciisanls convict.” 

Sect. o. Tt seemed to be the intention of this statute to give 
the government an election to proceed either on the mild method 
therein prescribetl, or the more severe one appointed by the tbrmer 
laws, according to the circumstances of the case, and quality of 
the offender, &c. 

Jiut now, by 31 Geo. 3. c. 32. s. 18. “ No person shall be 
“ summoned to take the oath of supremacy and allegiance, and 
“ make the declaration as required by I Will. & Mary, c. 8. the 
“ 1 Geo. 1. ses. 2. c. 13. and 2.> Car. 2. c. 2. or be prosecuted 
“ for not obeving such summons.” 

Secl.G. As to THE SECOND Ol FENCE of this kind, T/'W. That iConmi. MS. 
of refusing the oath of nhjumlion, the same depends on those 
laws which the nation has been of late under a necessity of esta¬ 
blishing, by adding a new limitation to the law relating to the 
succession of THE cuowN, excluding all Pupista from a possibi¬ 
lity of inheriting it; who, if they be true to their engagements to 
their own religion, cannot but be false to those they may make to 
ours, and can never be expected to execute those laws, which they 
cannot but think void, as being repugnant to the laws of Gon; 
or to defend that faith which they think damnable ; or to observe 
those oatlis which seem to them to have been ordained for the 
su]>poiT of irreligion. And from these considerations they have 
been disabled from inheriting the cmjown, it seeming of abs<»- 
lutc necessity in our present circumstances, for the got>d of the 
community, to make such nii alteration in law, which, like all other 
human laws depending merely on the policy of men, seems to 
have nothing in it so sacred as to oblige the people unalterably 
to abide by it to the hazard of their common safety, peaci' and 
inqipiness, for the sake whereof it was at lirst ordained. l'’or 
surely there cannot be so much danger to the common good from 
such an alteration, as must needs follow from the government of 
a prince whose conscience is under the influence of those who are 
implacable eueinies to the religion of his country, and who thinks 
himself bound by bis duty to God and liis church to promote that 
interest, which his people think themselves under the like obli¬ 
gations to ojipose. From which unhappy circumstances nothing 
can be expected but endless factions, discords, irrccoiicileablc 
jealousies and distrusts between prince and people, which, if they 
break not into an open rupture, will at least be attended witli sucli 
convulsions and uneasinesses, as rentier a state of governnieut 
scarce one degree more secure than a state of anarchy and con¬ 
fusion. 

Seel. 7. F'or the remedying of such like inconveniences, it i Comm. sea. 

having 
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having been thought proper to exclude all Papists from the 
crown, it was likewise thought expedient, by the statute 13 Will. 
3. c. G. and 1 Geo. 1. st. 2. c. 13. to secure the present settle¬ 
ment, by obliging all persons in public offices and employments 
to take the oaths of allegiance and su])rcmacy, to make the de¬ 
claration, and also to take the oath of abjuration, or otherwise it 
enacts that “ they shall be ipso facto adjudged incapable and dis- 
“ aUled in law to have, occupy, or enjoy the said offices, &c. and 
if they shall by themselves, or deputy or trustee, execute any 
“ the said offices, &c. and shall be thereof convict, &c. they shall 
“ be disabled to prosecute any suit at law or equity, or to be 
“ guardians, executors, or administrators, or capable of any legacy 
“ or deed of gift, or to be in any office within this realm, or to 
“ vote at any election for members of parliament, and shall forfeit 

“ FIVE HUNDRED POUND.S, &C.” 

lithe heads, 8. And by 1 Geo. I. st. 2. c. 13. s. 12. “ If any mcm- 

&c. of any of " bcr of cither university shall neglect to take and subscribe the 
Ward of tw " oaths according to the intent of the said act, or to produce 
Wife neglect to “ ** certificate thereof, under the hand of some proper officer of 
t.-ikc the oiitli, the rcs])cctive court, and cause the same to be entered in the 
the king iDiiy It register of the proper college or hall within one month after his 
“ having taken and subscribed the said oaths; and if the persons 
“ in wliom the right of election of such member shall be, do neg- 
“ lect to elect some fitting person in his stead within twelve 
months, &c. that then the king may, under the great seal or 
“ sign manual, nominate some fitting person, qualified according 
to the local statutes of such college, &c. and if the head of any 
“ college, 8cc. shall neglect to admit such nominee by the space 
“ of ten days after such admission shall be demanded of him, that 
then the local visitor shall admit the said nominee ; and if such 
“ visitor shall neglect or refuse to admit such person within the 
“ space of one month after the same shall be demanded, that then 
“ the court of king’s bench may issue a writ oimandamus to such 
“ visitor to admit such nominee, &c.” 

Nomemlicrof 8ect. 9. IJy i Geo. J. st. 2. c. 13. .s, IG. “ That no peer shall 
parlinmoiit simll " vote or make Ids proxy, or sit in the house of peers during 
u^n'tlie oaThs debate, and that no member of ftie house of commons shall 

‘ vote or sit during any debate in the said house after the speaker 
" is chosen, until he shall have taken ‘he said oaths, tfcc. under 
“ pain of the disabilities and forfeitures abovemenlioiied, &c.” 

Form of (he Sect. 10. By G Geo. 3. c. 53. reciting the above statutes of 
oaihofabjura. 1 Gco. •. c. 13. aiid 5 Gco. 1. c. 21)..the oath of abjiiri.tion shall 
be administered in manner and form as follows: (that is to say) 

“ I J. B. do truly and sincerely acknowledge, profess, testify, 

" and declare, in my conscience, before God and the world, that 
“ our sovereign loril King George is lawful and rightful king of 
this realm, and all other his majesty’s dominions and countries 
•• tiiereunto belonfing. ,And I do solemnly and sincerely declare, 

“ that 1 do believe, in my conscience, that not any of the dcscen- 
“ dants of the perron who pretended to be Prince of Wales during 
“ the life of the late king James the Second, and since his decease 
- “ pretended to be, and took upon himself the stile and title of 

“ king 
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“ king of England by the name of James the Third, or of Scotland 
“ by the name of James the Eighth, or tlie stile and title of king 
of Great Britain, hath any right or title whatsoever to the 
“ crown of this realm, or any other the dominions thereunto be- 
“ longing: and I do renounce, refuse, and abjure any allegiance 
or obedience to any of them. And 1 do swear, that 1 will bear 
“ faith and true allegiance to his Majesty King George, and 
“ him will defend to the utmost of my power, against all ttaito- 
“ rous conspiracies and attenipls whatsoever which shall be made 
“ against bis person, crown, or dignity. Alid I will do my utmost 
“ endeavour to disclose and make known to his majesty, and his 
“ successors, all treasons and traitorous conspiracies which I shall 
know to be against him, or any of them. And I do faithfully 
“ promise, to the utmost of my power, to support, maintfiin, and 
“ defend the succession of the crown against the descendants of 
“ the said Ja7nes, and against all other persons whatsoever, which 
succession, by an act intitlcd ‘ An Act for the further Jnniita- 
“ tiou of the Crown, and better securing the Rights and Libcr- 
" ties of the Subject,’ is and stands limited to the Frincess Sophia, 
“ eloctoress and duchess dowager of Hanover, and the heirs of 
“ her body being protestants. All these things 1 do plainly and 
“ sincere ly acknowledge and swear, according to these express 
“ words by me spoken, and according to the plain common sense 
“ and understanding of the same words, without any equivoca- 
tion, mental evasion, or secret reservation whatsoever. And I 
“ do make this recognition, acknowledgment, abjuration, rciiun- 
“ cintion, and promise, heartily, willingly, and truly, upon the 
“ true faith of a Christian.” 


CHAP. VII. 


OF FELONY AND MISPRISION OF FELONY. 


Ovr ItNCES more immedir^tcly against the subject are either 
capital or not capital.—The capital oH'cnces are either by the 
common law, or by statute. 

•Sect. 1. Those by the common law come generally under the VideSpolm. 
title of FELONY, which ex vi termini signifies qnodlihel 
f'elleo animo perpetratum, and can be expressed by no periphrasis, Co. Lit.’39i. 
or word equivalent, without the w'ord JclonicL 

(2) Sect. 2. Felony is said to be included in high treason, and sil. r. lo. 
consequently a pardon of felony discharges an indictment of 3 bwt. 15. 
high treason, if it want the word proditoriL 4^Com«u. 94. 

Sect. 


(l) is tlio finiciful <lt*rivafi'jn of the (erm 
Felony by SirE. Coke—but the derivation adopted 
by lilackstonr from Sir Ed. Spcliiimi s.eoms more 
pTolmlile. Felon according to him is derived from 
two Northern words; rr.t, which signifies the fief 
or feud, and lon, which significH price or value. 
Felony, tlierefore, is pretwaa yet/di, Uic considera¬ 
tion for which a man gives up his fief.—Felony in 
this sense signified the forfeiture of the fief, and 


by (he change of meaning in language the penal 
consecpicitbcs of tlie crime became tiic name of the 
crime itself. 

(2) Sir Ed. Coke says it was andentli/ so consi¬ 
dered, and (liat a pardon of felony will discliarge 
an indictment for I'reasoii if it want the word pro- 
dilorie, because it can be no good indictment for 
treason without that word. 
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Sect. 3. It is always accompanied with an evil intention, and 
therefore shall not be imputed to a mere mistake or mis-auimad- 
version; as where persons break open a door in order to exe- 
(tt) foster. cute a warrant, which will not justify such a proceeding (a); af~ 
Jectio enim tua nomen imponit opeii tno; item crimen non contra- 
(ft) Bract. 1. hitnr nisi nocendi voluntas intcrcedut. (h) But the bare intention 
S 1’ C 7 27 commit a fiilony is so very criminal, tliat, at the common law, 

.it was punishable as felony, where it missed its effect through 

(r) 1 Sid. 230, .some accident no way lessening the guilt of the offender, (c) But 
^ it seems agreed at this day, that felony shall not be imputed to a 
■ bare intention to commit it; yet it is certain that the party may 
severely fined tor such an intention, (d) 

i-lO. Ilux V, Cooper. 5 Mod. 206. 

Sect. 4. But before I proceed to ti'cat of each crime in parti¬ 
cular, I shall endeavour to shew, 

I. Where an offence shall be said to be made felony by sta¬ 
tute. 


1 Hale, 627. 
641. 703. 

U. Cor. 204. 

.3 Inst. 91. 

2 Inst. 434. 
Co. I,it. 391. 
lloljiirl, 293. 
Co. Lit. 391. 

I lob. 270. 293. 

3 lust. 146. 


1 Hair, 324. 
6Uj. t>70. 

2 BuIm. :549. 
Dyt'r, :m. 

1 Ia:oii. 295. 


Rox V. Davis, 
CiiM's in Cro. 
Law, 228. 


3 Inst, 73. 


2. What is incidentally implied in every such statute. 

A.S to THK FIRST POINT, v/z. Where an offence shall be said 
to be made felony by statute. 

Sect. .5. It seems cletir, that not only tho.se crimes wliirh are 
made felonies in e.xprcss words, but also all those which are de¬ 
creed to have or undergo judgment of life and member by any 
statute become felonies thereby, whether the word “ felony” were 
omitted or mentioned. 

Sect. 0. But an offi'iice shall never bo madi* felony by the eoii- 
slruclion of any doubtful and ambiguous w'ords of a statute; 
and therefore, if it be only prohibited under “ jiain of forfeiting 
“ all that a man has,” or of “ forfeiting body and goods,” or of 
being “ at the king’s will for body, land, and good.s,” it shall 
amount to no more than a high misdemeanor, punishable by im- 
pri.soimicnt, &c. 

Sect, 7. Also w here a statute mckei: a second offence felony, 
or subject to a heavier punishment than the first, it is always im¬ 
plied, that such .secoiul oft’em o ought to be eoinniitted after a 
conviction foi the first; from whence it follows, that if it be not 
so laid in the indictment, it shall be pm.ished but as (he first of¬ 
fence ; for the gentler method .shall first be tried, which perhaps 
may prov(; effectual. 

t Sc. /. 8. But if a statute make the doing of an act feUmions, 
and a subsequent statute make it penal only, the latter .statute is 
considered as a virtual repeal of the former, so far as relates to 
the punishment of the offence. 

+ Sect. 9. If a statute create a felony and say, that the offen¬ 
der .shall suffer death, yet he shall, in such case, have the benefit 
of clergy; for thi.s being a privilege allowed by the common law, 
cannot bo taken aw'ay without express words. 

As u> THE SECOND POINT, VIZ. What is incidcutally implied 
in eveiy statute making an offence felony. 

Sect, 
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Sect. 10. It seems clear, that every such statute docs, by slnst. 4r. 
necessary consequence, subject the offender to the like attainder 
and forfeiture, &c. and also does require the like construction as ’it. 22. 
to those who shall be accounted accessaries before or after, and Salk. 512 . 
to all other intents and purposes, as is incidental to a felony at 
common law. 

Seel. 11. Yet where such a statute saves the corruption (3) of Slnst. -ir. 
blood, it impliedly saves the descent of the laud of the offender 
t«) his heir : also where it saves the land to the heir, it prevents 
the corruption of blood so far: and it is said, that in both cases 
it sa\cs the wife's dower, because wherever an heir lakes as heir, 1 Hale, 703. 
he shall not avoid a title of dower, in respect of the same inhe- 
rituuce; but notwithstanding such a saving, the land shall be 
forfeited for the life of the offender. 


Sect. 12 . It is said, that misprision of felony is as well inci- t Half. 6.vi. 
dental to a felony created by statute as to one at common law. “ 

Sect. 1.3. If one commit an offence which i.s made felony by Hro. Abr. 
statute, and then the statute be repealed, ho cannot be punished 
as a felon in respect of that statute. 


120 . 

c. 


Misprision of Felonj/. 

Oftenc('s more immetliately against the subject, not capital, 3 Tnst. 30. 
aie eitiuu' misprision of felom/, or (Hhi-r inferior offences. 37 ^'!'(■yi’Voa 

Secl.\. It is said, that oxery Jcloni/ includes misprision 1 n. IVcas.23. 
felonp, atid may be proceeded agamst as 11 misprision only, if the K'Kh..'k 10 . 
king please, as hath been shewn already in chap. ,3. 

Seel. 2. Hut generally misprision of fe/onp is taken for a con- Suinniury, 1 
cealment of felony, or a procuring of the concealment thereof, 
whether it be felony by the common law, or by statute. 

Sect. 3. For this offence every common person is punishable 13. Tna?. 25 . 
by lint! and imprisonment at common law. Aiul by the statute ^ 
o/' Westminster, .3 I'idw. 1. c. <)■ “ If the sheriff’, coroner, or any 
other bailiff within a franchise, or without, for reward, or for 
“ i)rayer, «)r for fear, or for any manner of affinity, conceal, coii- 
“ sent, or procure to conceal the felonies done in their liberties; 

“ or otherwise will not attach nor arrest such felons (there as 
“ they may), or otherwise will not do their office, for favour 
“ borne to such misdoers, and be attainted thereof, they shall 
“ have one year’s impri.sonment, and after make a grievous fine 
“ at the king’s pleasure, if they have wherewith; atid if they have 
“ not whereof, they shall have imprisonment of three years.” 

iSVef. 4. Hy ,3 lien. 7 . c. I. "The justices of the peace of 
" every shire of this realm, for the lime being, may lake by their 
“ discretion an inquest, whereof every man shall liave lands and 
“ tenements to the yearly value of forty shillings, at the least, to 
" enquire of the concealments of other inquests taken before 
" them, and afore other, of such matters and offences as are to 
“ be enquired and presented afore justices of the peace, whereof 
" complaint shall be made by bill, or by bills, as well within 
" franchise as without. And if any such concealment be found 

" of 


(•'0 by S4 Gee. 3. c. 14.S, corruption of blood petit treason, and murder, and abetting and pro- 
u abolished, except in the cases of high treason, curing the same. 



74 


OF FELONY, &c. 


Bk. 1. 


1 Hale, 619. 

S. r. C. M). 

Inst. 134. 
Suiniiiary, 130. 


1\ Cor. .Jj.-}. 
«H.ilf,‘lW. 

2 And. 17. 

Cro. Kli/. 436. 
536. 1$. 2. c. 29. 
8 . 26 , 

B. Cor. 122.43. 
A.SS. Sinn. 130. 

1 11. Abr. 67. 

F. Asa. 346. 


of any inquest, as is afore rehearsed, had or made within the 
“ year after the .same concealment, every person of the same in- 
quest to be amerced for the concealment, by discretion of the 
** same jiistice.s of the peace; the said amerciaments to be 
“ sessed in plain scsssions.” 

Sect. .5. To this title of minprision of felony, that of tkefthote 
seems not improperly reducible, whicli is where one not only 
knows of a felony, but takes his goods again, or other amends, 
not to prosecute. 

Sect. 0. This oftence is very nearly allied to felony, and is said 
to have been anciently punished as .such. But at this day it is 
punishable only with ransom and imprisonment, unle.ss it were 
accompanied with some degree of niaintenance given to the 
felon, which makes the party an accessary after the fact. 

Sect. 7. But the bare taking of one’s own goods again which 
have been stolen, is no oll'ence at all, unless some favour bo 
shewn to the thief. (4) 


(4) To lakd any reward for lielpiiij' any person stolen, incurs a forfeiture of fifty pounds, by 23 
to stolen goods, is made felony by 4 (i. 1. c. 11. G. 2. e. 36. for whicli vide til. L«rf<r«y. 

And to advertise a rcward for the return of things 


CHAP. VIII. 


OF CASUAL DEATH AND OF DEODANDS. 


Capital offences at common law more immediately 

against the subject, are of three principal kinds: riii.sT, such as 
are committed against his I'fe: shcondly, such as are against 
his goods: thirdly, such as are against his hahitation. 

Book 2 d. c. 17. Sect. 1 . There is another mixed kind of capital offences, whicli 
con.sists in the hindrance of the due process of public ju.stico, 
which 1 .shall consider in the second book, wherein f shall treat 
of the means of bringing ofteiidors to their due punishment. 

Bract. I. .1. c. 4. Sect. (1. Ol'F'.'.N CHS against the ///c of a man come under the 
general name of homicide, which in our law signifies the killing 
of a man by a man. 


1 H.do, 471, 
472. 


PiilL 12.3. 

6 Co. 110 . 

3 Inat. 57, 58. 
Croin. 31. 

1 Hale, 34. 419. 


Sect. 3. But before I treat hereof, it may not be improper to 
consider the killing of a man meredy per infortunium, occasioned 
by some animal or thing without life, without the default or pro¬ 
curement of another man; as where one is killed by a fal*' from 
a horse or cart. See. which though it be not properly /t07nicide, 
nor punishable as a crime, yet is taken notice of by the law, as 
far as the nature of the thing will bear, in order to raise the 
greater abhorrence of murder; and the,unhappy instrument or 
occasion of such death is called A DF,ODA^"D, ami is forfeited to 
the king, in order to be disposed of in pious uses by the king’s 
ALMON r.R ; as also are all such weapons whereby one man kills 
another. 


S. 1*. C. 21. 


Sect, 4. It seems clearly settled, that a horse, &c. killing an 

infant 
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iufaut within the age of discretion, are as much forfeited as if he 3 Inst. 68. 

were of age: but formerly it was holdcn, that a horse or cart, 

bif a fall from which au infant was slain, were not /urfeited; Dau’,w, 

perhaps for this reason,(l) because the misfortune might rather 2 K.-b. 719 . 

seem owing to the indiscretion of the infant than to any default 

ill the horse, &c. But this distinction has not been allowed of 


late; for the law does not ground the forfeiture on any default 
in the things forfeited, since it extends it to things withojut life, 
to which it is plain that no manner of fault can be imputed. 

Sect. 5. Also, by the opinion of our ancient authors, things 
fixed to a freehold, as the wheel of a mill, a bell hanging in a 1 sid. 206,207. 
steeple, &c. may be dcodands; but by the latter resolutions they i Lev. 136. 
cannot, unless they were severed before the accident happened. 


Sect. G. However, it is agreed by all, that a ship in salt water, 
whether in the open sea or within the body of a county, from 
which a man falls and is drowned, is not forfeited; because per¬ 
sons at sea are continually exposed to so many perils, that the 
law' imputes such misfortunes happening there, rather to them 
tlian to the ship. Also it seems clear, that when a man riding 
on a horse o\er a river is drowned through the violence of the 
stieam, the horse is not forfeited, because, not that but the 


S. P. C.S0. 21. 
Pulf. 124,125. 
3 Inst, 58. 

1 Hale, 422. 

C. Jac. 483. 

2 Roll. 23. 
Popliiiin, 136. 
Salk. 220, 

Sir. 61, 

Co. Lit. 53. 


waters caused his death;(‘2) but it is said, that a ship by a lall 
fiom which a man is tlrowned in the fresh water shall be for- 


feiteil, but not the nicrchandi/e then'in, because they no way 
contribute to his death. And by the same reason it seems, that 
if a man tiding on the shafts of a waggon fall to the ground and 
break his neck, the horst's and waggon only are forfeited, and 
not llto loading, because it no w'ay contributed to his death; for 
which cause, where a thing not in motion causes a man's death, 
that part thereof only which is the immediate cause is forfeited. 

As where om? climbing upon the wheel of a cart while it stands 

still, falls from it and (lies of the fall, the wheel only is foifeited : 

but if he had been killed by a bruise from one of the wheels Saycr, 249 . 

being ill motion, the loading also would have been forfeited, be- A'* Cer- 

cause the weight thereof made the liurt tlic greater; and it is a 

gt'iieral rule, that wherever the thing which is the occasion of a 

man’s death is in motion at the liim;, not only that part thereof 

which immediately wounds him, but all things which move togo 

thcr with it, ami help to make the wound more dangerous, are 

forfeited also; for the rule is, omnia qaaque iuovenl ad mortem Bract. 1 . 3 . c, 5. 

sunL deodanda. 


Sect. 7. Tn all these cases, if the party wounded die not of his s. P.c. 21 . 
wound within a year and a day after he receive it, there shall be 
nothing forfeited, for the law does not look ou such a wound as KcUw. 68. ’ 
the cause of a man’s death, after which he lives so long ; but if 

Urn 


(1) Tlic forfeiture of deodands originated in the 
iiliiui days of popery and superstidon. They were 
di'signiid to purchase, by propitiatory masses, an 
expiation for tlie souls of such as wen; snatched 
away by untimely death. But Uic presumed ia- 
iiocency of childhood rendered such atonement 
unnecessary. Therefore no dcodand is due, where 
an infant under tlie age of discretion is kiil^ by a 


fall^fixun any tiling tiiat is not in motion, i Comm, 
31)0. But if the instrument move to tiie death 
either of an infant or an adult, it is forfeited, on 
an inquisition found, as a deodand. 3 Inst. 57. 
1 Hale, 422. 

(2) Qucrc if it had appeared that the hone liad 
tiirown liini. 
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the party die within that time, the forfeiture shall have relation 
to the wound given, and cannot be saved by any alienation or 
other act whatsoever in the mean lime. 


6 Co. 110. 

Co. Lit. 1 li). 
DhU. c. W. 

S. P. C. 21. 

Piilt. 125. 

SfC! ‘I Titlw. 1. 
dc Oflic. Coro¬ 
na turisi. 

1 Hale. 418, 419. 


Sect. 8. However, nothing can be forfeited as a deodand, nor 
seized as such, till it be found by the coroner’s iii([iu-st to have 
caused a man’s death; but after such inc|uisition, the sheriif is 
answerable for the value of it, and may levy the same on the 
town where it fell, and therefore the inquest ought to Ihid the 
value of it. (.‘3) 


(.‘1) Upon imiiiisilions of this kind the jury gc- 
iicrully fiiid flu: value of the dcod.uiid to he as 
iiniiill in possible, and even eoufine that value, ac- 
cordiiii' to the circiiuistutiLes of the ease, to the 
very Ihiugur part of the thing itself which caused 
the death. 2 llac. Ahr, 2(i. 'J’his jiraeticc tin: 
court of King’s Ileiieh has impliedly s.iiictioiied, 
by refusing to reform it on .m application in favour 
of the crown or its grantee. Fos. 206. 2 Bar. K. 1). 


82. Nor can such an iiupiisition he taken hy the. 
grand jury on default of the coroner, 1 IJurr. 19. 
(and when taken hy llu‘ coroner, it m.iy he moved 
and Iriiversi'd, 1 Harr. ‘JO. ‘2 K.ile, llti.'l hee.iuse 
it is tr.n)sacte(l in secret, t.ikeii ci and in¬ 

tended as tlie platfurai ot an odious supeistitious 
claim, 4 lust. 196. repuguaul to the principles of 
sound reason and true policy. Foster, 266. 


CHAP. IX. 

OF TFLO 1)E SE. 


(1) lIOaMlClDE properly so called, is either against a man’s 
own life or that of another. 

ill 


(l) lloinicido, in iU most general division, is 
into felonious or not felonious. Felonious is eilluT 
JeLitiehe, or felonious liornieide of a man’s self; 
murder, vvliiehis the killing of another with muliet; 
aforethought, cither exiiress or implied ; .md man¬ 
slaughter, which is the killing of anolher wiflioul 
premeditation or malice aforethought. Ilniuicidc 
not felonious is either jiistiliable or oxcusahle. It 
is justiliahlc in advancement of justice, as hy the 
execution of malefactors, or when it happen., i,i the 
due and proper execution of log.d proci ss .,i which 
lesistaiiu: is made, ll is also justiliahlc when it 
ha|>peiis in certain cases of defence of a man’s [iro- 
perty, habitation, or ]>ersoii; hut this, it is to he 
observv'd, does not extend to evny case, where a 
man’s per.sonal safety or property or liabilaiioii is 
invaded, hut only to cases when a known felony (- 
attempted to be eommitteil by violence, and wln-n 
it is necessary for immediate piotection to repel 
force hy force—as an attempt to commit a Imrg- 
lary in a mail’s house, to rol- him or to murder^ 
in these ruses it is justifiable to kill the aggressor. 
There are other cases of homicide where the kill¬ 
ing cannot be wholly- lusiiiied, yet may be com¬ 
mitted under sueli eircumstaiices of palli.ition that 
the fact may stuiid excised: as when it happens 
by luisadveuture, or :«'cideut; or in other cases 
of self-defence, when the ehcnmstances under 
vhich a man is killed will not amount to a justifi¬ 
cation of the party kiihiig the other, and yet it 
is so far excusable that it i<. net the feloni.'us kill¬ 
ing of raau.slaughtcr. W'Mi: respect to felonious 
homicide, the ancient jnd;;:ii.nl was that of death, 
as in other cases of feloiiy, hut witii benefit of 


elergy, until the slat, of 2,‘J II. 8. took away < lergy 
fiom killing with luahre .tforelhoughl, which since 
tliiit time ha.s always been a necessary part of the 
legal tielinilion of murder. Sir F.. Coke says, in- 
»lei.d, in his (.’omnienUry on the stal. of Ahirl- 
beige, c. 26. that at common Jaw the judgment of 
death was awarded in all cases of excusable homi¬ 
cide ; but ill this opinion he seems clearly to be. 
wrong, and is e..iiliadi<;tcd by both ll.de and Fos¬ 
ter. lie. seems <o found his opinion upon the 
words of tlux.sta utc of Marlhtrge, and on a mis¬ 
apprehension of .'lo meaning of the word “ »iur~ 
as there nsed. The statute enacts, “ illor- 
" (ii nil ih cetera him uitjiidieelur covnin jinlieiiirim vl/i 
“ liiJhrLKi’itiiH taiit-'iiinuido (iiljuilicuh'ni e ; n’ll lueioii, 
'* hitlmil hi'irdiuth «. iiileijerlii per iehniiiiiii timtiiiii 
“ et nan idiler." lb* seems to sup|)osc that the 
word “murdrum" was meant lo exp.s-ss tlie crime 
of homicide, whereas iL is evident it was meant lo 
designate the fine anciently called maienm, which 
was set u])oii the. township where any man w.vs 
secretly killeil. It should seem that among other 
ahusi s and exactions which the tiirlmlunce of those 
times had given birth lo, was the improper levy¬ 
ing the fine called murdrum upon townships, and in 
cases where It ought not to have been levied; and 
therefore the statute of Marlberge, which passed 
at the close of the contest between IJeiiry and his 
barons, and regulated many abuses, amongst other 
things, directs, c. 25. that vills should nut he amer¬ 
ced because all above twelve years of age did not at¬ 
tend the court of the slieriff and coroner, and then 
iminedititely goes on, in the next chapter, that 
" murdrum’’ shall only be adjudged in cases of fe¬ 
lonious 
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the party die within that time, the forfeiture shall have relation 
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In treating of homicide against a man’s own life, I shall con¬ 
sider, FIRST, in what csuse.s a man shall be said to be a felo de se: 
SEro.NDiA, uliat he shall forfeit for this offence. * 


As to THK FtnsT POINT, vh. Ill what cases a man shall be 
said to be a felo dc se. 

Seel. 1. [ shall take it for granted that, in this as well as in all i Hale, 411 . 
other felonies, the offender ought to be of the age of disoietioii, 
and eoi/ipos mentis; and therefore that an infant killing himself .j 
under the age of (iiscretion, or a lunatic during his lunacy, can¬ 
not be a felo de se. 

Sect. ‘2. Hut here 1 cannot but take notice of a strange notion 
which has unaccountably prevailed of late, that ei cry one who 
kills himself must be no/i compos of course; for it is said to be 3 Moil. KW. 
imjiossible that a man in his senses should do a thing so con¬ 
trary to nature and all sense and reason. 

Sect. 3. If this argument be good, self-murder can be no crime, piow. sci. 
for a madinan cun be giiiltv of none : but it is wonderful that the Comb, •i, 
repugnancy to nature aiul reason, which is the highest aggrava¬ 
tion of this od'ence, should be thought to make it impossible to 
be any crime at all, which cannot but be the necessary conse- 
tpience of (his position, that none but a madman can b(‘ guilty 
of it. May it not with as much reason be argued, that the mur¬ 
der of a child or of a parent is against nature and reason, and 
consequently that no man in his senses can commit it f But has 
a man therefore no use of his reason, because he acts against 
right reason t Why may not the passions of grief and dis(!ontent 
tempi a man knowingly to act against the principles of nature 
ami reason in this case, as those of lovi;, hatred, and revenge, 
and such like, are too well knov n to do in other.s ? 


Seel. d. However, our laws have always had such an abhor¬ 
rence. of this crime, that not only he who kills him.self with a de¬ 
liberate and direct purpose of so doing, but also in some cases T)aR.c. ill. 
he who maliciou.sly attempts to kill another, and in pur.suance of [V''/i’?/ 
such attempt unwillingly kills himself, shall be adjudged in the jiim/p.M. ' 
eye of the law a felo de se. ' For wheri;ver death is caused by an 

act 


li;iiiou.s Iioiuicidc; so tlial il appears (o liavu rela- 
tiiiii mure to tiu' line tliiiii 1<> the eiime. Jteside.., 
we learn from Jli-aelnn, c. l.'j. s. 6. that ilillereiit 
customs pre\ailed in dillercnt places as losiliat 
iirimicides sliotild sulijeci tlio vill to ihu finu of 
nmnlnim, ami it miglit be nnutlier object of the 
sf.-iliitc to ri'lider the law upon tills point uniform 
tlnou'^liont iiiiLdund, by enacting that mnnlrmn 
should only have phu'c in cases of felonious humi- 
cide. But althoiigli evciisabic Iiomieide was nut 
attended willi forfeiture of life, yet the paity 
committing the deed forfeited all his gowls. lint 
this is doubted by Sir M. Foster (Discourse on 
Homicide), who thinks the forieibne v.as not of all 
the goods; but whether of all or of part, the sta¬ 
tute of Gloucester enacts, that if Iiomieide “ml 
“ trmiim ptr pay qye il Ic Jist sin/’ dffeml’ on jut mis- 
“ iiilveiiiisre ttonijne fra les juxtices assavoir an. mi/ et 
“ if roi/ ltd la fra m grace si lui plaint.” After ibis 
statute, if tlic veixlict found the fact of misadwi- 


litre or .vs ihfeiid', upon the same being returned 
iiilo Ghaiieery the parfy had a charter of pardon 
as il matter of course ; for the woril.s, if the king 
please, “si lui plaht," Sii Ed. Coke says, arc but 
words of reverence to the king, for the king is ex 
nwrilojunticiic to griint the pardon. .Sir M. Foster, 
however, takes another view of this statute, and 
thinks the party had his pardon as iiiaUer of 
course before the pasting this statute, and tliiit (he 
object of this ciiaetmeiit vva.s to liave the reluni 
made by the justites in cyre, and not liy the slie- 
rilF or coroner upon the, writ dc nUo cl aliii, as was 
the custom at eummon law. This course of find¬ 
ing special vcnlicls of the facts is ahaudoiictl in 
iiioderii limes; and in all (|uestions of homicide 
the practice now is, if the facts pnived do not 
amount to murder or iiiaiislaoghier, fur tlic court 
to dirert a general verdict of accfuittal. (Foster on 
Homicide, c. i.) 
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Staim. 16. 

Piilt. 119. 

Vide 1 Hale, 
413 & 193, 

upon tliis ease; 
which lie con¬ 
tends is misre¬ 
presented both 
by Dalton and 
Ctite, and that 
it was adjud)>cd 
noMTcini'. jw 
infortunium. 


Keilw. 136. 


Moor, 754. 


S. r. C. 18S, 
189. 262, 263. 
1 n.Je, 413. 
Finch, 216. 
Croni. 31. 

3 Inst. 55. 
1911, 6. 47. 

8 E. 4. 24. 
Ravni. 7. 

Plow. 243. 259. 
262. 323. 

1 Cunini. 190. 
193. 

1 Hale, 4l3. 
Plow. 261, 262. 


5 Co. 110. 

3 Inst. 54. 

1 Saund. 362. 

1 Hale, 414. 
iSid. 1.50. 

162.2 Mod. 53. 

Plow. 260, 

5 Co. 110. 

1 Hale, 412. 

4 Com. 190. 


act done with a murderous intent, it makes the offender a mur¬ 
derer; and therefore, if A. discharge a guii at li. with an intent 
to kill him, and the gun breaks and kills A .; or if A. strike B. 
to the ground, mid then hastily fulling upon him wound himself 
with a knife which li. happens to have in his hand and die, in 
both these rases A. is Jeio dc sc, for he is the only agent. 

iSect. 5. But if B., being so assaulted, had been driven to the 
wall, and holdcn up a pitch-fork or knife, standing in his defence, 
and A. had hastily run upon the same and been slain, B. should 
be adjudged to kill him in his own defence. And for the same rea¬ 
son perhaps in the case above, if B. after he had fallen to the 
ground, had holdcn up a knife or .sword in his defence, and A. 
liad fallen thereon and been slain, B. should be adjudged to kill 
him se defeudendo; for B. exerts his strength in his own defence, 
and by so doing occasions the mortal wound received by A. 

Sect, f>. He who kills another upon his desire or command, 
is, in the judgment of the law, as much a murderer as if he had 
done it merely of his own head, and the person killed is not 
looked upon as a fc/o de se, inasmuch as his assent was merely 
void, as being against the laws of (jod and man: hut where two 
persons agree to die together, and one of them, at the persuasion 
of the other, biivs ratsbane, and mixes it in a potion, and both 
drink of it, and he ivlio bought and made the potion survives by 
using proper remedies, and the other dies, perhaps it is tlie bel¬ 
ter opinion, that he who dies shall he adjudged a J'e/o de se, be¬ 
cause all that happened 5vas originally owing to his own wicked 
purpose, and the other only put it in his power to execute it in 
that particular manner. 

As to THE SECOND POINT, viz. What sucli ail offender shall 
forfeit. 

Sect. 7. It seems clear that he sliall forfeit all chatteds, real or 
personal, which he hath in his own right, and also sill such chat¬ 
tels real whereof he is possessed cither jointly with his wife, or 
ill her right; and also all bunds and other personal things in ac¬ 
tion belonging solely to himself; and also all personal things in 
action, and, as some say, entire chattels in possession, to which 
he was entitled jointly with another, oii any accounl except that 
of nicrchmidize: but it is said, ihat he shall forfeit a moiety only 
of such joint chattels as may be severed and nothing ;it nil of 
what he was po.sscssed .>f as cxeculor or ad in inis tra lor. 

Sect. 8. However, the blood of a felo de se is not corrupted, 
nor his lands df inheritance forfeited, nor his wife barixd of her 
doM'cr. 

Sect. {). Also no part of the personal estate is vested in the 
king, before the self murder is found by some iiiqiiisilion; and 
consequently the forfeiture thereof is saved by a pardon of the 
offence before such iiiiding. 

3 Mod. 100. 241, 242. Con. 1. Lev. 8. 1 Keb. 67, 68. 4 Comm. 190. 

Sect. 10, But if there be no such pardon, the whole is forfeit¬ 
ed immediately after such inquisition, from the time such mortal 
wound Vvus given, and all intermediate alienations are avoided. 

Sect. 
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Sect. II. And «ach inquisitions ought to be by the coroner s Inst..'> 5 . 
super visum corporis, if the body can be found; and an iuquisi> 
tion so taken, as some say, cannot be traversed. , s. L. %iale* 

41 i to 417. 

Far. 16. Salk. 190. 377. Carth. 72. Skin. 43. Slarnf. 183. 3 iJIod. 80. 238. 1 Mod. 82. 2 Keb. 
859. 1 Vent. 181,182. 2 Vent. 38. 2 Jones, 198. 2 Hale, 59. Lev. 8. Sid. 150. 


Sect. 12 . But if the body cannot be found so that the coro- 3|nst. .35. 
ner, who has authority only super visum corporis, cannot proceed, f 4 , 
the inquiry may be by ju-stices of the peace, who by their com- Cai-tii.V.i. 
mission have a general power to inquire of all felonies; or in the i >3. 
king’s bench, if the felony were committed in the county where ^ 
the said court sits; and such inquisitions are traversable by the 1 Sid. 101 . 114 . 
executor, &c. 


Sect. 13. Also all inquisitions of this offence, being hi the na- Salk. 377 . 
ture of indictments, ought particularly and certainly to set forth f M*”*. I 6 . 
the circumstances of the fact; as the particular manner of the ^ 
wound, and that it was mortal, &c. and in the conclusion add, 
that the party in such manner murdered himself. 


Seel. 14 . Therefore if either the premises be insufficient, as sIa-'v. 110.1.32. 
if it bo found that the party flung himself away into the water, 3 Mod. 100. 
el sic seipsum emergit, which is nonsense, bccaii.se “ cmergo” sig- ^''577 

nifies only to rise out of the water: or if there be wanting the 
proper conclusion, ei sic seipsum umrdravit, the inquisition is not 
good. 

Sect. 15. Yet if it be full in substance, the coroner may be j Sid. 225 . 2 . 39 . 

served with a rule to amend a defect in form. 3 Mod. 101. 

1 Ki ll. 907. 

Filzg. 6. See 1 Saund. 273, for process from the CnowN-orncE on such an impusilion against a 
<lcbtor of a J\‘lo dc se. 


CHAP. X. 


OF JUSTIFIABLE HOMIClDi:. 


Homicide against the life of another either amounts to rr.- 
1 . 0 NY, or does not. That which amounts not to felony, is either 
justifiable, and causes no forfeiture at all, or excusable, and causes 
the forfeiture of the party’s goods. 


Of JUSTIFIABLE HOMICIDE I shall premise these general rules. 

Sect. 1. First, It must be owing to some unavoidable necessiti/ vui. scc».22. 
to w'hich the person who kills another must be reduced w’ilhout 
any manner of fault in himself. 


Sect. 2. Secondfi/, There must be no malice coloured under 2 llf>li. 120 . 
pretence of necessity; for wherever a person w'ho kills another ^ ^ 

acts in truth upon malice, and takes occasion from the appear- 21 EdV, I’.do ’ 
ance of necessity, to e.xccute his own private revenge, he is Mai, in Parcis. 
guilty of murder. 


Sect. 


o. 


Thirdly, According to the opinion of the old books (a), (a) 22 Ass. 55. 

.XT Ass. pi. 41. 


which 
Dalt, 150, B. App. 5.129. 


.pi. 

27 H. 6. 20, 21. 
B. Cor. 57.87. 
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Bk. I. 


(b) 3a lien. 6, 
11. 58, 

2 Inst. 316. 
Co. Lite. 283. 
1 ilale, 478. 


c. 98. 
1 Hill.-, 497. 
10 Co. 76. 
22 E. 4. 33. 


1 Hall', 497, 
.500, 

.3 Inst. 48. 

5 Co. 106. 
Cro, Car. 98. 
INIoor, ,S3.'5. 

4 Coiinu. 178. 


Dalf. c. 98. 

1 Halt', 501. 


Co. Liu. 128 . 


2 Ass. 3. 

S. P. C. 1.3.196. 

I Hale, 497. 

II H. 4. 12. 
Plow. 306. 

3 Inst. 131. 

' 27 Ass. 41. 

1 Hale, 501. 

B. .“Ipp. 69. 
Cor. 67.197. 
Co. Lit. 128. 
Dalt. c. 90, 


OF JUSTIFIABLE HOMICIDE. 

which in this respect .seems to be contradicted by others more 
modern (A), it seems, that one may set forth a fact, amoiiutiiig to 
justifiable homicide, in a special plea to an indictment or appeal 
of murder; and that the same being found true, he shall be tlis- 
missed, without being arraigned, or enforced to jdead jwt guilt 
And inileed it seems extremely hard, that a sheriff or judge who 
condemns or e.\ccutes a criminal, &c. .should be forced, on a 
frivolous prosecution, to hold up their hands at the bar for it. 
See. ' But it i.s agreed, that no one can plead a fact amounting to 
homicide se defendeudo, or by misadventure, but that, in such a 
case, the defeiulaut must plead ml gudtjf, and give the special 
matter in evidence: and it is also agreed, that where a special 
fact, amounting to justifiable homicide, is found by the jury, the 
party is to be tlismissed, w'ithout being obliged to purchase any 
pardon. Sec. 

JusTii-'iAULE Ho.MicinE is either of a public or of a private 
nature. Justifiable homicide of a public nature is such as is oc¬ 
casioned by the due execution or adiaiieemeni of [lublie justice. 
—That of a private nature i.s such as happens in the just dc'feuce 
of a mail’s person, house, or goods. 

Of JUST Ill, AH r.E HOMicinu ill the duo execution of public jus¬ 
tice, the following rides must be observed. 

Sect. 4. First, The judgment, by virtue whereof any per.sou is 
put to death, must be given by one who has jurisdiction in the 
cause; for otherwise both judge and oflicer may be guilty of fe¬ 
lony. 

Sect. o. And therefore, if the court of common picas give 
judgment on an appeal of di'ath, or justices of peace' on an in¬ 
dictment of treason, and award execnlloii, which is executed, 
both the judges who give, and the olliceis who execute tin* se'ii- 
teiicc, are guilty of felony, because, th«;se comts having no inoie 
jurisdiction over these crimes than mere jirivate persons, their 
proceedings thereon arc merely void, and without any foundation. 

Sect, O’. But if flic justices of peace, ou an indictment of tres¬ 
pass, anaigu a muu of felony, and 'condemn him, and he be exe¬ 
cuted, the juslii'C's only are guilty of felony, and not the olliccis 
who cxecule their sentence; f.n' the justices had a jurisdiction 
over the oli'ence, and their proei'cdingt were irregular and erro¬ 
neous oiilv', but not void. 

Sect. 7. Secondlj/. The judgment must be executed by the 
lawful olbcer. 

Sect. 8. Indeed it was formerly holden, that any one might as 
lawfully kill a person attainted of treason or felony as a w'olf or 
.niiy other wild beast; and anciently a person coiuleiimed in an 
ajipeal of death was delivered to the relations of the deceased, 
in order to be executed by thorn. 

Sect. (). But at this day it seems agreed, that if the judge who 
gives the sentence of death, and, d fortiori, if any private person 
execuU' the same, or if the proper officer himself do it without a 
lawful command, they arc guilty of felony. 


Sect. 
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Sect. 10. Thirdly, The execution must be pursuant of, and H- <>• ^ 
warranted by, the judgment, otherwise it is without authority; 
and consequently if a sheriff behead a man where it is no part of soc It. ^ 
tlie sentence to cut off the head, he is guilty of felony (I). 


1 Hale, 434. 501. 2 Hale, 411. 


c. 31. 
Fmdi, .‘51. 
;Uiist. 5S!.‘21I. 
4 St. Tr. 12?. Fiisler, 268. 


Of Jii.sTfr'iABi.E HOMICIDE ill the due advancement of public 
justice, 1 shall consnler,—F irst, in relation to critnitial,—S e¬ 
condly, in relation to civil causes. 


I. IIoMiciDE in the advancement of public justice in criminal 
causes may be justified in several cases. 

Sect. 11 . First, If a person, having actually committed a felony, 02 Ass. 33 . 
will not suffer himself to be arrested, but stand on his own do- H- ('or. Of- 89. 
fence, or fly, so that he cannot possibly be apprehended alive by 
those who pursue him, whether private persons or public officers, ioait. c, 93 . 
with or without a warrant from a magistrate, he may be lawfully 80. 
slain by them. 

1 IJalc, 489. Foster, 271. Furem si aliler capi nm posset, oecukre jvrmittunt, Sienth. deJure Goth. 


Sect. 12. Secondly, If an innocent person bo indicted of a 
fi'Iony, wJiere, in truth, no felony was committed, and will not 
suffer himself to be arrested by the oflicer who has a M'arrant for 
that put pose, he may lawfully be killed by him, if he cannot 
ollierwise be taken; for there is a charge against him upon record, 
to which at his jieril he is bound to answer. 

Sect. 13. Thirdly, If a criminal, endeavouring to break the 
gaol, assault his gaoler, he ma> be lawfully killed b> him in tlie 
uffrav. 

Sect. 1-t. Fourthly, If those who are engaged in a riot, or a 
forcible entry, or detainer, stand in their defence, and continue 
the force in opposition to the command of a justice of peace, &,c. 
or resist such justice endeavouring to arrest them, the killing of 
them may be justified («): and so perhaps may the killing of 
dangerous rioteis by any private persons, who cannot otherwise 
su|)press them or defend themselves from them, inasmuch as 
every private person seems tb be authorised by the law to arm 
himself for the purposes aforesaid. (2) 

Sect. 1.5. Fifthly, If trespassers in a forest, chare, park, or 
warren, or any iuclo.sed ground wherein deer are kept, will not 
render themselves to the keepers upon an hue and cry made 
to stand to the king’s peace, but tiy from, or defend themselves 
against them, they may be slain by force of the statute de male- 
factoribus in pai ds, 21 Edw. 1. st. 2. and 3. and 4 Will, &. Mary, 
c. 10. 

Sect. 


S('(' aiilhorillc-. 
aliovL' ritrii. 

F. Cor. 179. 
261. 


1 lldlc, 481. 
4‘.H, 493, 196. 


Croiii. oO. 133. 
S'.iiind, Li. 

2 !}‘J, 

l’o|>li. 1-it. 

(o') Sre 11 ! r 
Itior .\ci, 
po-.!. ill. OC- 
ffiircs iij;ftiiibt 
till- Public 


S. P. C. 1.3. 

('l•om. .50. 

D\ cr, .S2(>. 

1 Hitlc,-191. 

9 St. Tf. 615. 


( 1 ) Tliat i.<i, if the officer varietli ftom the judg¬ 
ment of his own head and wilhu-it warrant or the 
colour of authority, but nut if lie is authorised by 
custom or by warrant from the crown. For td- 
though the king cannot by his prerogative vary the 
c.xecution so as to aggravate the punishment beyond 
till* intention of the law; yet it doth not follow, 
that lie who may remit part of the juditment, or 
wholly poi'don tlie olTendcr, caiuiof mitigate bis 
VOL. I. G 


punishment with regard to the pain or infamy of it. 
Foster, 267. 

(2) Therefore if a stranger interpose to jiarl com¬ 
batants in an atfray, giving notice to them of that 
intention, and they assault him, and in the struggle 
he should chance to kill, this would be justifiable 
homicide; for it is every man’s duty to interpose 
for the preservation of the public peace, and for 
the prevention of mischief. (Foster, 271i.)«-But 
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Bk. 1. 


Dalt. c. 98. 
Plow. 9, 

3 lust. m. 
37 II. 6 . 81. 


1 Tloll, lB9. 
B'ost«T, 87(). 

3 Inst. ho. 
Crom. 2t. 
I):ilr, c. !'t!. 

1 Jfalf, I'M. 

I’o.sicr, 892. 
Strange, 499. 
6 St. Tr. 195. 

Crom, 30. 


1 Hale, 401. 
Foster, 271. 

Pair. L.ofN. 
45.'>. 


2 HI. 8. r. 5. 
Half. c. 98. 

1 Hale, 486. 
487. 493, 494. 
S. P. C. 14. 
n. Cor. 100. 

F. Cor. 179. 
192.261.305. 
C. Car. 544. 

26 Ass. 23. 
Crom. 26. 

Kciy. 1281129. 
i’os. 271. 275. 

9 Ann. c. 16. 
(a) Vide sect. 
35. 

Crom. 27. 

Slim. .56. 

1 Hale, '10.5. 
440. 441. 


Sect. l6. Sixthli/, If either of the parties iighting in a combat 
allowed by law for the trial of some special cases, be slain, he 
who kills Itini is jtistilied, and the death of the other is imputed 
to the just judgment of God, who is presumed to give the victory 
to him who lights in maintenance of the truth. 

II. Homicide, in the advancement of justice in civil causes, 
may also bo justilied in some cases. 

Sect. 17. As whore a sheriff, &c. attempting to make a lawful 
airost in a civil action, or to retake one who has been arrested 
and made his I'soape, Is resisteil by the party, and unavoidably 
kills him in the affray. 

4 Cumm. 180. 

Sect. 18. And in such case the officer is not bound to give 
back, but may stand his ground and attack the party. 

Sect. 19. But no private person of his own authority can arrest 
a man for a civil matter, as he may for felony, &c. 

Sect. 20. Neither can the sheriff himself lawfully kill those who 
barely Hy from the execution of any civil jnoccss. 

Of .lusTH'iAUEK HOMICIDE of a private nature, in the just 
defence of a man’s person, lioiisc, or goods, [ shall shew, Fiust, 
in what cases the killing of a wrong-do<!r may be justilied by 
reason of such defence. Secondly, where the killing of an in¬ 
nocent person may be so justified. 

Sect. 21. An d fiust, the killing of a wrong-doer, in the making 
of such defence, may be justilied in many cases: as where a mail 
kills one who assaults him in the highway to rob or murder liiiu; 
or the owner of a house, or any of his servants or lodgers, iicc. 
kill one who attempts to burn it, or to commit in it murder, rob¬ 
bery, or other felony (rt); or a woman kills one who attempt.s to 
ravish her (3); or a servant coming siuldetdy and linding his 
master robbed and slain, falls upon the murderer immediately and 
kills him; for he does it in the height of his surpri/e, and under 
just approhensioits of the like attempt upon himself: but in other 
circumstances he could nut have jtisldicd the killing of such an 
one, but ought to have apprehended him, &.c. 

Sect. 22. N either shall a man in any case justify the killing 
anoth<;r by a pretence of necessity. unle.„< he were himself wholly 
without fault in bringing that necessity upon himself; for if a 
man, in defence of an injury done by himself, kill any person 
whatsoever, he is guilty of manslaughter at least; as where divers 

rioters 


in nil these fa«rs itj-ru must ho an .‘i|iparent iie» 
cessity on the i.iliccj'.' &ii1e, that the (laity roukl 
not be arrested i>r api/n-lientJod : that the riot coulrl 
not be suppressed; tiiat the prisoners could not 
be kept in hoW, th.it the deer-stealers could not 
4>ut escape, unless such huinicidc were cuuiinittud; 
otherwise without siidi absolute necessity it is not 
justifiable. 4 Connn. 180, 

(3) The injury intended ran never be n^paired 
or forgotteii; and nature, !•. reader the sex iiniia- 
bie, hath implanted in the iemale heart a quick 


sense of honour, the pride of virtue, which kindleth 
and inOiimelh at every such instance of brutal lust. 
Fo.s. 274. Bac. El. 34. Prin. P, L. 211.—So too 
tlic feelings of a parent or a Jiusband which invu« 
liintarily actuate them at tiie moment to kill tliu 
forcible ravisher of a wifo or a daughter’s virtue, 
are jiistirmble. 1 Hale, 488. And no doubt tlie 
forcibly attempting a crime' of a stdl more detesta¬ 
ble nature, may be equally resisted by the deatli of 
the uiuiaturul aggi-cssor. 4 Comm. 181. 
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rioters wrongfully detain a house by force, and kill those who 
attack it from without, and endeavour to burn it. 


c. 9tS. 
1 Halo, 4«:>, 
48(). ‘1«8. 
fostor, a7.3. 


Sect. 23. Ncitlicr can a man justify the killing another iu de- Sum. 4o..'>7. 
fence of his house or goods, or c\en of his person, from a bare * 
private trespass; and therefore he that kills auotlicr, who claim¬ 
ing a title to hi.s house attempts to enter it by force, and shoots 
at it, or that breaks op(!n his windows in order to arrest hiyi, or 
that persists in breaking his hedges after he is forbidden, is guilty 
of Miamlaughfer; and he who in his own defence kills another 
that assaults him in his house in the day-time, and plainly appears 
to intend to beat him only, is guilty of homicide se defhnlendo, 
for which he forfeits his good.s, but is pardoned of course; yet it T’ult. ii9. 
seems that a private person, and, d fortiori, an officer of justice, Smn. 40. 
who happens unavoidably to kill another in endeavouring to isa. 
defend himself from, or to suppress dangeroius rioters, may justify J’oph, lai. 
the fact, inasmuch as he only does his duty in aid of the public 
justice. 


Sect. 24. And I can see no reason why a person who without 
provocation is assaulted by another in any place whatsoever, in 
such a manner as plainly shews an intent to murder him, as by iVndlow, 47 . 
discharging a pistol, or pushing at him with a drawn sword, &c. 1 Ami. 11 . 
may not justify killing such an u.'jsailant, as niuch as if he had at- 
tempted to rob him; for is not he who attenipt.s to murder me 4«i-. 
more injiirions than he who barely atteinjits to rob me ? And can hosier, 274. 
it be more justifiable to fight for my goods than for my life ^ And 
it is not only highly agreeable to reason that a man in such cir¬ 
cumstances may lawfidly kill another, but it seems also to be con- 
finuiKl by the general tenor of our law-books; which, speaking Crom, 27, 28 . 
of homicide .sc defendendo, suppose it done in some quarrel or D-ilt. 0 . 90. 
affray. I'rom whence it seems reasonable to conclude, that 
where the law judges a man guilty of homicide se defendendo, vide f, Cor. 
there must be some precedent quarrel in which both parties al- ‘jai. 20(), 2H7. 
ways are, or at least may ju.slly be supposed to have been, in 
some fault, so that the necessity to which a man is at length nj- 
duced to kill another, is in some measure presumed to have been 
owing to himself: for it cannot be imagined that tlie law, which 
is founded on the highest rea.son, will adjudge a man to forfeit all 
Ills goods, and put him to the necessity of purchasing his pardon, 
without some appearance of a fault. And though it may be said 
that there is none in chance-medley, and yet that the party’s goods 
arc also forfeited by that, 1 answer, that chance-medley may bo 
intended to proceed from some negligence, or at least want of 
sufficient caution in the party who is so unfortunate as to commit 
it, so that he doth not seem to be altogether faultless. Besides, 
one of the reasons given in our law'-books for which homicide se s. P. {'. i;>. 
defendendo forfeits goods, is because thereby a true man is killed ; <=• 

but it seems absurd, that he who apparently attempts to murder 
another, which is the most heinous of all felonies, should be 
esteemed such, when those who attempt other felonies, which 
seem to be much tess criminal, are allowed to be killed as down¬ 
right villains, not deserving the protection or regard of the law. 

Sect, 0,5. Ho'vcver, perhaps in all these cases there ought to N. Bcn(ll.4f. 

G 2 be 
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Bk 1. 


Crom. 27. 28, 
Dali. c. 90. 
Sum. 12. 
Foster, 27.1. 


Lravt. 

1 Hale, 107. 

1 Aiul. 'll. 

Ki ly. ;>t. 

Frill. V. L. 211. 
26. Ass. 2.>. 


D.-ill. r. 90. 
l}ac. Elciii. c. 5. 
4 Com. 107. 


C. Car. .*>38. 
Man'll, 

1 Hale, 42, 43. 


be a ili.stinction between an a.s.sault in the highway and an assault 
in a town. For in the fiist case it is said, Uiat the person as¬ 
saulted may justify killing the otlier without giving back at all; 
but that in the second case he ought to retreat as far as he can 
without ajiparently hnxarding his life, in respect of the probability 
of getting assistance. 

i' And by 24 Hen. 8. c. 5. it is recited, " Forasmuch as it hath 
been in question and ambiguity, that if any evil-disposed person 
or persons do attempt feloniously to rob or murder any person or 
persons in or nigh any common highway, cartway, horseway, or 
footway, or in their mansions, messuages, or dwelling places; or 
that feloniously do attempt to break open any dwelling-house in 
tlie night-time; should liappen, in the prosecution of such feloni¬ 
ous intent, to be slain by him or them whom the said <;ril-doers 
should so attempt to rob or murder, or by any person or pi'rsons 
being in their dwelliiig-houso, which the same evil-doers should 
so attempt burglarily to break by night, if the said person so hap¬ 
pening in such eases to slay the oll'ender so atti'iiipting to commit 
murder or burglary, should forfeit or lose his goods or chattels 
for the same, as any other person should do that liy chance medley 
should happen to kill another in his or their ilcfeiice.” I'or the 
declaration of which ainbignily and doubt it is enacted, “ 'J'hat 
“ whoever .sJialJ be indicted or appealed of or for the deatli of 

such evil-disposed person or persons attempting to mnrdc'r, 
“ rob, or burglarily to break mansion-houses us aforesaid, shall 
“ not forfeit any lands, tenements, goods, or chattels, b\il shall he 
“ thereof, and for the same, fully acquitted and discharged,” ( I) 

iSVd. 20. Skcom DtY, Also the killing of an innocent person 
in defence of a man’s .self, is said to be justitiahle in .some .special 
cases; as if two be shipwrecked togeth<;r, anil one of them get 
upon a plank to save him.self, and the other also, having no other 
means to save his life, gut njvon the same plunk, and finding it not 
able to .support them both, thrust the other from it, whereby he 
is drowned, it seems that he who thus preserves his own life at 
the expense of that of another, may justify the fact by the inevit- 
ai>Io IK cessity of the case. 

Si’i'l. 27. If a man be awakened in tlie night witli an alarm that 
thieves are in his house, and searching for them in the dark willi 
his sword drawn, happen to kill a penson lying hid in a part of the 
house, who in truth h.id no ill design, and was brought thither by 
a servant in order to assist in cleaning the hoii.se, it .seeineth that 
he may justify the fact, inasmuch as it hath not the appearance of 
a fault. 

CHAP. 


(4) Not 111 );., the waster of a house but a lodger 
or sojourner kills aii assail.tnt iiiieiidin}; to cow- 
niit murder or robbery, is within the protection of 
this statute. Cr, . Car. ;>4l. llullliis reaches not 
I to any crime miaeeonipamVrl with forci», as picking 
of pockets; or to the hi caking open of any house 
in the d<iy time, unless ti carry witli it. n alleiiipt 
of robbery or arson. 4 C nc-iii. 180 Vide 1 Hale, 
4B8. And although it is the liiglie.st possible inva¬ 


sion of property, a man is not justifiable in killing 
another whom he taketh in adultery with liis wife, 
I'lr it savonr.M'iiiore of sudden revenge than ofsi-lf- 
preservalioi!; but this ’aw hath been evcculed with 
great benignity. Vent, 139. Kay. 212. Prin. 
P. L. 212. It the husband, liowever, detect tlie 
ravibher in tlie attempt, the wife calling for assist¬ 
ance, it is excusable, sc dijetulendo, 1 Hale, 486. 
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CHAP. XI. 

OF EXCUSABLE HOMICIDE. 

Excusable homicide is either per infortunium, or se defen- Si -.-1 Hak', 38 

dendo. —lii treating of which 1 shall lirst shew the nature of each 
of them distinctlj', and then consider those properties whfirein 
thej both agree. 

Sect. 1 . Homicidk per infortunium, or by niisadvcnture. is 472 . 
where a man in doing a lawful act (1), without any intent of hurl. St. Tr. 3301. 

unfortunately chances to kill another. Stranso, 462. 

I’lin. 1‘. L. 214 

Sect. ( 2 . A.s First, Where a labourer being at work with a o Kd. 4 , 7 . 
hatchet, the head thereof Hies off, and kills one who stands by. 15. Cor. ao. 148. 

Sect. 3. Secondlj/, Where a third person whips ahorse on whieli Sm.i. .w, 69. 
a man i.s riding, whereupon he springs out, and runs over a child ^ 
and kills him, in which case the rider is guilty of homicide per 
infortunium ; find he w hogu\e the blow’, of manslaughter. 

Sect. A. 'ihirdhf. Where a workman, having lirst given loud i Tl.ilc, 172. 
warning to all persons to stand clear, llings down a piece of tim- 
bei lVom a private house staiuliiig out of the road, and thereby i..’{. c. 4, 
kill.s one who happens to be underneath :—but if any person fling l).>li. c.eo. 
dow'ii such a piece of timber idly in play, or even a workman fling ^ 
it dow n in the streets of a town, where the danger is apparent in 
respect of the number of peojde continually passing by, he is 
guilty of manslaughter. 

Sect. Fourlhlif, Where a schoolmaster in correcting hi.s scho- iHiilc.i.'ii.i?.'!. 
lar, or a father his son, or a master his servant, or an officer in ijr.ict. I. i.c.H. 
w hipping a criminal condemned to such punishment, happen to 
occasion his d(‘ath, yet if such jiersons in their correction be so K 136. 
baibarous as to e.vceefl all bounds of moderation, and thereby J'l'in. 66 «. 
cause the party’s death, they are guilty of manslaughter at the 
least (C); aiul if they make use of an instrument improper for roitur^ sjo!*. 
correction, and apparently endangering the (larty's life, as an iron 
bar, or sword, Jk.c. or kick him to the ground, and then stamp on 
his belly and kill him, they are guilty of murder. 

Sect. a. Fiflhlif, Where one law'fully using an innocent diver- 
.siou, as shooting at butts, or at a bird, &c. by the glancing of an k’i.Ij. 41 . 

arrow', or such like accident, kills another. iVin. J’. L. 226. 

3\Vila. 407. 

Sect. 7 . Silthli/, Where a person happens to kill another in K<ilw.io«.i 36 ‘ 
playing a match of foot-ball, wrestling, or such like sports which Crom. 29. 
are atteiuh’d with no apjiari’iit danger of life, and intended only 
for the trial, exercise, and improvement, of the strength, courage, ‘ 
ami activity of the parties. 

Sect. 8. Secenthli/, Where one kills another in fighting at bar- n n.7, 23 . 


(l") Wlicllicr llif act mii'-l J)p strictly lawful to 
briii^ ilic lioiiiiciilf v'illiiu tliis cli sciiptlini, \i<lu 
Foster, '.••'ll!, 2,69. 3 7iisl.,66. 

(2) So wIkmi uu ollicpt of llic impress service tires 
at a beat in order to bring lier to, and kills a man, 


it is iiupossilile that tlie oirender sboiiM be made 
guilty of more tii.iii niaiislaiiuhlcr, t"-()etiidly if lie 
tires ill tlie niaiiuur usual upon sudi occasions. L. 
Mansllcid, Covi p. 832. 
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3 Iiwu \m. Tiers or tilting by the king’s command, which, by the better opi- 

1 Italo, 473. nion, secures him from being guilty of felony, by reason of any 

Keilw. 108. u f ^ * • I * ^ 

.such unfortunuto accident. 

Dali, c, 9G. Ilob. 134. (Jrom. V9. li. Cor. S2. fostpr, 261. 


(«) f) St. Tr. 

313. 

Ifol>. 134. 
c. 98. 
12 . 

1 n'iile, 472, 
473. 

T’oster, 292. 
Stianao, 499. 
6S(.Tr. l<).i. 
4 Comm. 183 


Kply. 117. 
lllalc,39.475. 


3 Inst. .56. 
Kfly. 117, 

1 Halo, .175. 

6 St. Tr. 222. 
Prill. 1*. L. 226. 


I Halo, 476. 

3 Inst. .')7. 
D.ilt. c. 9.3. 
Foster, 2l>2. 

II II. 7. 23. a, 
B. Clor. 229. 
Dalt. c. 97. 


t So under the 22 & 0,3 Car. 2. c. 25. and the 4 & 5 Will, 
anti Mary, c. 2.'J. made for the preservation of game, where a 
slratigcr as.si.sting a gamekeeper to seize nets even upon the 
ground of a third person, and, during the transaction, the gun of 
llie stranger accidentally goes off, by which one of the poachers 
is killed, this is only rhancc-’inedlcy, for the duty of the game- 
keeper will authorize the trespass of the stranger, (n) 

iiecl. 9. But if a person kill another by .shooting at a deer, &c. 
ill a third person’s park, in the doing whereof he is a trosjiasser; 
or by shooting off a gun, (.'3) or throwing stones, in a city or high¬ 
way, or other place where men usually resort, or by throwing 
stones at aiiotlier wantonly in play, which is a dangerous sport, 
and has not the least appearance of any good intent, or liy doing 
any other suc.b idle action as cannot but endanger the bodily 
hurt of some one or other; or by tilting or playing at bandswonl 
without tlte king’s commuiui, or by parrying with naked swords 
covered with buttons at the points, or willi swords in the scab¬ 
bards, or such like rash sports, W'hich cannot be used without the 
manifest hazard of life, he is guilty of manslaughter. 

Sect, 10. And if a man happen to kill another in the execu¬ 
tion of a malicious and deliberate purpose to do him a personal 
hurt, by wounding or beuliiig liim ; or in the wilful commission 
of any unlawful act, which necessarily tends to raise tumults and 
quarrels, and con.sequeiitly cannot but be attended with the dan¬ 
ger of personal hurt to some one or other ; as by commiltiiig a 
riot, robbing a park, &c. he shall be adjudged guilty of murder. 

Sect. 11. And d fortiori he shall come under the same con- 
.struction, who in the pursuance of a deliberate intention to eoiu- 
niit a felony, chances to kill a man, as by shooting at tame fowl, 
wdth an intent to steal them, Scc. for such persons art; by no 
means favoured, and they must at their peril take care of the 
consequoiicc of their actions; and it is a gi'iieral ride, that 
vvlierever a man intending to ct^mmit one felony, happens to 
commit another, he is as much guilty as H' he had intended the 
felony which he actnally commits. 

Sect. 12. Neither shall he be adjudged guilty of a less crime 
who kills iinollier in doing such a wilful act as shews him to be 
as dangerous as a wild boast, and an enemy to mankind jn gene¬ 
ral ; as by going deliberately with a horse used to strike, or 
discharging a gun among a multitude of people, or throwing a 
great .stone or piece of timber from a house into a street, through 
which he knows that many are passing; and it is no e.\cusc that 
lie intended no harm to any one in particular, or that he meant 
to do it only for sport, or to frighten the people, &c. 

Sect. 


(.1) I’liercforc where the iIckiKiaal came to town pistols, wnich hy accident killed a woman. King 

ill .1 cluisc, and before he fjOl out of it he fired his C. J. ruled it to be but manslaughter. Str. 481. 
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Sect. 18. And now I am to consider uomicive se defendendo, s. P.C. 15 . 
■which seems to bo where one, who has no other possible means 'i 184. 
of jtro.serviug his life from one wh<» combats witli him on a sud¬ 
den quarrel, or of defending his pei soii from one who attempts 
to beat him (cspceially if such attempt be made upon him in his 
own house), kills the persons by whom he is reduced to such an 
inevitable necessity. 

Sect. 14. And not only he who on an assault retreats* to a P; ta.**. 
wall, or some such streight, beyoiul which he can go no farther, 
before he kills the other, is judged by the law to act upon un- k^ly. Vaa*. 
avoidable necessity ^ but also he who being assaulted in such a Poster, 27:t. 
maimer, and such a place, that he cannot go back without mani¬ 
festly endangering his life, kills the other without retreating at all. 

Sccl. lo. And notwithstanding a person who retreats from an .Smn. -ij. 
assault to the w'all, give the other wounds in his retreat, yet if he ^ 
give him no mortal one till ho get thither, and then kill him, he 
is guilty of homicide se defendendo only. 

Sect. It). And an ollicer who kills one that resists him in the i*. 
execution ot lus oince, and even a private person, that rills one y.Si. Tr. 
who fohmiously assaults him in the highway, may justify the fact 
without ever giving back at all, Fostl.'ay?’ 

Sect.\l. According to some good opinions, even he who S,r.c. i.j. 
gives another the first blow on a sudden cpiarrel, if he afterw’ards t^roin. an. 
do what he can to avoid killing him, is not guilty of felony. Yet 
such a person seems to be too much favoured by this opinion, Kily. .w. * 
inusmiich as the necessity to which he is at last reduced, was at Poster, 276. 
the first so iiuich owing to his own fault. 


Sect. 18, And it is now agreed, that if a man strike another 
upon malice prepense, and then fly to the wall, ami there kill 
him in his ovvu defence, he is guilty of murder. 

Thus far of each kind of ExrtJSiXUi.i: homiciuj; distinctly 4 Comm. i 86 . 
considered-—And now 1 am to consider those properties wherein 
they both agree. 


Sect. 19- And fiest, it seems clear, that neither of these SLi.e. 14<>, 
homicides arc felonies, becausd they are not accompanied with a 
felonious intent, which is necessary in every felony. 4 Comm. 183. 


Sect. 20. And from hence it seems plainly to follow, that they u ii. 4.ys. 
were never punishable with loss of life ; aiwl the same also far- li- Oor- 80 , 
ther appeal's from the writ de odio et alia, by virtue wlicrcof, if ‘gj 24 . 
any person committed for killing another were found guilty of i<os. W,285. 
either of these homicides, and no other crime, he inight be 
bailed; ami indeed it seems to be against natural justice to con¬ 
demn a man to death for what is owing rather to his misfortune 
than his fault. 


Seel. 21. It is true indeed that some of our best authors have 2 Inst. 56. 
argucil from the siatiile of Marlebmlgc, .02 Hen. .8. c. 2(). which 
enacts, that Murdrum de rcclero non adjudicelur, uln injhrtu- ‘ ■ 

“ niiun tantummodo adjudicatum esl, S^c.” that before this statute 

homicides 
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IJruft. ).">K 
Kel> lai, 

Si-i-1 Halt', 425. 
440. 


IJract. I'X}. 


Sum. 98, 99. 

2 liibl. 01-). 
J)!ilt. c. '.‘B. 

1 H.ilc, 477. 

Or they iii.iy lio 
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Fosk-r, 20.5. 
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Car. 2. c. 2. 

Ante, c. 10. S.3. 

1 Hale, 478. 
iH.r, 2. 
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2 Invt. 316. 

S. J’. C. 15, 16. 
F. Cor. 297. 
3.54, 361. 
l).d(. c. 96. 98. 
F. N. B. 216. 
Foster, cl>. 1. 


OF EXCUSABLE HOMICIDE. Bk. 1. 

honucides by misadventure, or se defendendo, were adjudged 
murder, and consequently punished by death. 

Sect. 22. But to this it may be answered, that murder in those 
days signified only the private killing of a man by one who ivas 
neither seen nor heard by any witness, for which the ofFemler, if 
found, was to be tried by ordeal, and if he could not be found, 
the town in which the fact was done was to be amerced sixty-six 
marks', unless it could be proved that the person killed was an 
ilHglishman; for otherwise it was presumed that he was a Dane 
or a Norman, who in those days were often privately made away 
with by the English. And it being a doubt whether homicide 
by misadventure, &.c. were to be esteemed murder in this sense, 
it seems to have been the chief intent of the makers of this sta¬ 
tute to settle this question. 

Sect.Q.3. Secondly, It is certain, how'ever, that notwith¬ 
standing neither of these offences be felonies, yet a person guilty 
of them is not bailable by justices of peace, but must be com¬ 
mitted till the ne,\t coining of the justices of eyre or gaol-deli- 
very. 

Sect. 24. Indeed anciently a person committed for the death 
of a man might .sue out the writ de odio et atid, which by Magna 
Charla, c. 20‘. is grantable without fee; and if tlicrcon, by an 
inquest taken by the sheriff, he were found to have done the fact 
by misadventure, or .se defendendo, he might be mainprized by 
twelve men, upon the writ de ponendo in haUiuni. But such 
writs and enquiries were taken away by the stainle of Gloucester, 
c. <). and the statute 28 Edw.c. <). And though perhaps they 
were again revived by the 42 JCdw. .“J. c. 1. which makes all sta¬ 
tutes contrary to Magna Charta void; yet at this day they seem 
to be obsolete, and indeed useless, inasmuch as the party may 
probably be sooner delivered in the usual course, by the coming 
of the justices of gaol-delivery. 

Sect. 25. Thikdly, It is also agreed, tb it no one can excuse 
the killing another, by jt-uing forth in a special plea, that he did 
it by misadventure, or .se defendendo, but that he must plead not 
guilty, and give the .special matter in evidence. And that wliere- 
ever a person is found guilty of sucli homicide, either upon a 
special indictment for the .s.'mic, or by a verdict setting foith the 
circumstances of the case on a general indictment of murder or 
homicitlc, he shall he discharged out of prison upon bail, and 
forfeit his goods; but that ujion removing the record by certUy- 
rari into chancery, ho shall have his pardon of course, witliout 
staying for any warrant from the king to that purpose, as shall 
be more fully shewn in the second book, cli. 37. sect. 1. 


ClIAB. 
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4 Comiii. 18d. 
191. 

Prill. P. I.. 215. 
219. 224. 

3 Inst. 5.‘>, 37 . 
Half. t“. 94. 
Sum. 56, 37 , 

1 IJulo, 466. 

Sum. 217. 
J3.2.C.29. S.24. 


OF MANSLAUGHTER. 

Homicide against the Ufe of another, amounting to felony, Foster, c. 5. 
is either with or without malice. " D's- 2d. 

Sect. 1. That which is w'ithout malice is called manslaughter, 
or sometimes chance-medleif, by which we understand such kill* 
ing as happens either on a sudden quarrel, or in the conimission 
of an unlawful act, without any deliberate intention of doing any 
mischief at all. 

Sect. 2. And from hence it folIow.s, that there can be no ac¬ 
cessaries to this oft'cncc before the fact, because it must be done 
without premeditation. 

Sect. 5. But the learning relating to this head being for the Co. Lit. i27. 
most jiart co-incident with that of others, it will be superfluous 
to enlarge on it here; and therefore I shall refer the reader to ^ ’■ 

other chapters for the ]>articular case; as to the following chap¬ 
ter of murder, for those concerning duelling; (a) and for such as (a) Ch. i3. 
hiippeii in a riot, &-c.; (/>) and to the chapter tm excusable homi- *• 2t to 32. 
cule,(c) for such as fall out in the execution of a rash unlawful 
action. (c) ch. li.’ 

s. 6 to 1.3. 

Sect. 4. But there is a particular kind of man.slaughter proper 
to be considered here, from which the benelit of the clergy is 
taken away by 1 Jac. 1. c. S.(d) which enacts, that “ where any (d) See Skiim. 

“ person shall stab or thrust any person or persons that hath not t»d8. 

“ then any weapon drawn, or that hath not then first stricken, 

“ the party which shall so stab or thrust, so as the jierson or per- 7 Mod. 1.3:}. 

“ sons so stabbed or thrust shall thereof die within the space of Fo!>ti'r, 297.aiut 
'• six months then next following, although it cannot be proved 
“ that the same was done of malice forethought.” of pa-.siii{: this 

• act, which is 

cuiiiiiuicd by ihc 17 Car. 1, c. 4. “ til! some other act bhall be made touching the cuntiniiMicc or dis- 
“ conliuiiaiicc thereof.” 

Sect. 5. It is generally holden, that this statute is biitdeclara- 
live of the common Jaw, and in the construction thereof the fol- ^ 
lowing points have been resolved. Fos. 298. 

Seel. 0. First, That wherever a person who happens to kill 
another was struck by him in the quarrel before he gave the 
mortal wound, he is out of the statute though he himself gave 
the first blow. 

Sect. 7. Secondhf, That he only who actually gives the stroke, 
and not any of those who may be said to d«) it by construction of 
law, as being present, and aiding and abetting the fact, are within 
the statute; from whence it follows, th.at if it cannot be proved 
by whom the stroke was given, none can be found guilty within 
the statute. 


nryaiit’s Case, 

1 Jon. 340. 

Put SIT Skill. 
668. where 
J..i)id Holt qiu’s- 
lioiis llii.s case. 

1 H.ile, 'I(>8. 

2 I tale, .•111. 
Alleyn, 44. 

See b. 2. c. 33. 
s. 98. 

Styles, 86. 

Salk. .542,543. 
Prill. P. L. 232. 
Post. SOI. 


Sect. 
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1 Jones, 4S2. 
confinnecl by 
I loll in iVIuur-- 
gridge’s caw;, 
Kciy. 131. 
Sk.iu. (i6U. 

3 I.CV. 266. 
255. 


Sect. 8. Thirdly, That the killing of a man with a hammer, 
or such like instrument, which cannot come properly under the 
words “ thrust ” or “ stab” is not u killing within the statute.— 
But it seems, that the discharging a pistol, or throwing a pot, or 
other dangerous weapon at the party, is within the equity of the 
words, ‘‘ having a weapon draivn for penal statutes arc con- 
.strued strictly against the subject, and favourably and equitably 
for hii;i. 


Sect. 9. Fourthly, That there is no need to lay the conclusion 
of the indictment contra J'ormam statuli, because the statute 
makes no new offence, but oidy takes away the privilege of the 
clergy from an old one, and leaves it to the jiulgment of the 
common laiv ; from whence it follows, that a person indicted on 
.S«eb. 2. c. 25. the statute may be found guilty of manslaughter generally. Also 
S n*^58 2f6 ^*'‘^**^ same ground it hath been resolved, tliat if both an 

AJkyn, 47 .' iudictmcnt lay, and a verdict also find, a fact to be contra for” 
mam statuli, which cannot possibly be so, as that A. and B. 
aided and abetted C. contra J'ormam stututi, yet neither such 
indictment nor verdict are void, but A. and B. shall be dealt 
with in tlie same manner as they should have been, if those 
words contra J'ormam stututi had been wholly omitted, because 
the substance of the inilictnicnt being found, they may be re- 
Cro. Jac. 282. jected as surplusage and senseless : and, d J'ortiori, therefore it 
IS certain, that they shall do no hurt to an indictment or verdict 
containing a fact which may be within the statute. 


Sec t Hale, 467 Sect. 10. Fifthly, How far the w'ords contra J'ormam slatuti 
to 470. supply a defect in an indictment which does not specially pursue 

the statute, see the second book, chap. 2.5. sect. 110.(1) 


(l) A prisoner whose case may bo brought with¬ 
in this statute is coninionly arraigned upon two 
indictments, one at common law for murder, and 
the other upon the statute. Fos. 299. Hut (he 
same circumstances which at cunmion law will 
serve to justify, excuse, or alleviate in a charge of 
murder, have Iways had their due weight in pro¬ 
secutions grounded upon this statute. Fos. 

As where a hu band slabs an adulterer whom •. • 
seizes in the 1 t. 1 Vent. 158. Ri.ym. 212 . Or 
where a man i assaulted by tliiew s in his house, 
tlie thieves having no weapon drawn, nor having 


struck him, and he stabs one of them. Str.o. 469. 
Or ivliere an officer entering violently into the 
chamber of a geuticroan to arrest bini, but without 
urmouiiciiig the purpose for which he came, is 
stablaal by the gentleman wdlli his sword. Xely. 
136. 1 Hale, 470. .Styles, 467. Or wlu're upon 
an out-cry of thieves, a person who had innocently 
Jiiilden himself in a >.'nscl, was mistaken for the 
thief and stabbed in the dark. 1 Hale, 42.474. 
C. Car. 5.38.’ W. Joic’s, 429. ively. 1.'36. And 
many otIuT insliinre.s j1 these kinds whiih have 
been held n. t within tl.e statute. 


CHAP. XHI. 


OF MURDEll.(i) 

Homici DE agaiu.st the life of another, amounting to felo¬ 
ny with malice, ia either murder or petit treason. 


(l) Hie crime of muidi r is defined by Sir Ed¬ 
ward 6oke (3 Ins. sub tit. Murder,) to be. 
Where a man of sound mera-iry, and of the age 
of discretion, unlawfully kiiieUi any reasonable 
creature in remm naivrtc, under ihe king’s peace, 
■with malicefnrethou/'ht, either expisw-or implied by 
Jaw, so as the parly srounded or liuct, See, die of 
the wound or hurt, See, within a year tind day af- 


And 

ter the same.” And it is of tlic essence of (he 
crime that it be coiumittcd svilh “ tmlice fore¬ 
thought,'’ either express or inijdicd by law. Hut 
what is the legal meaning of the term “ malice” 
we shall hereafter slate, only observing for the 
present, that it is not confined to mean premeditated 
mischief against the parly raur<lcied. lint though 
the term " murder” is now the description of this 

crime 
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And first of murder. 

Sect. 1. The word "murder” anciently signified only the pri- Dialog.dc 
vate killing of a man, for which, by force of a law introduced by Scaccii. I. i. c. 
King Canute for the preservation of his Danes, the town or 
hundred where the fact was done was to be amerced to the king, GK-mv. i. 14. 
unless they could prove tliat the person slain were an English- 2 
man (which proof was called Eiigleschire), or could produce the stat.'^Marlbr. 
oft’ender, &c. And in those days the open wilful killiu^ of a c. 26 . 

' man through anger or malice, &c. was not called murder, but vo- 
luiUarif homicide. KdS n'i.’&cf 

1 nalc,c.44r. Bract. 121. 

Sect. 2. But the said law concerning Engleschire having been s. P.C. 18 , 19 . 
abolished by 14 Edw. 3. c. 4. the killing of any Englishman or i Hale, 418. 
foreigner through malice prepense, w hether committed openly 
or secretly, was by degrees culled murder; and 13 Rich. 2. c. 1. 
which restrains the king’s pardon in certain cases, does in the 
2 )rcainble, under the general name of murder, include all .such 
homicide as shall not be pardoned without sjiecial words; and, 
in the bo<ly of the act, e.xjnx'sses the same by “ murder, or kill- 


crime of aggraviili'd Iiuiuicidr, yet it anripiilly liad 
anullicr and very diflVront iiicuning. Mi Knitiiiu 
anciently sii'itificd (he fine illl|)u^cd upon the 
town><hip where any one uas .secretly .assassinated 
and the slayer not furlltcoining to unsner the. de¬ 
mand Ilf justice. This fine is said to have origi¬ 
nated ill thtt policy of the IJanish monarch Canute, 
who, after his victories over the Saxons in this 
country, se.a(ed J)iiii,self uimn the throne. But his 
countrymen, like all conquerors, were hated hy the 
(leople whom they had subdued and oppre.ssed. 
'J’hcy were, iherelore, trequciitly killed in private 
by the natives. And in order for tlieir security, 
lie imposed a tine of 66 mui ks of silver upon eviTy 
township where a Dune was found killeii, and tlie 
slayer not forthcoming. And furtlier, to throw a 
greater .security around them, and to male town¬ 
ships lucre vigil.int to apjirehend the oll'endcr, the 
sl.aiii nimi was always to be considered a Dane 
wlicllier lie was known or not, unless >t was found 
by a presentment that he was an Knglisimian and 
not a Dane—which picsentmeiit was called “ Eii- 
gle.si.licrif,” and being found, relieved the town¬ 
ship of the line. After the Norman conquest, 
kVilliam aiiuptcd llie same l.w for the protection 
of Ills Norman followers. .And it upjicars that this 
line of murdrum was only iinpu.sed in cases of se- 
cri't killing, for it is thus described by Bracton, 
who wiote at the close of the reign of Hen. 8.; 
" Nunc iiiilitm dUrnthm de homwidu) ijiuhI niillo prtc- 
nfiile, nitllo iiciente, nulln aiidienle, niillo ridenle clam 
perjictratiir ifuoil didtnr murdrum, nude in primk 
I'idenditn quod Mt ipur eaunc hivmtwnis et qualiler 
qiw, ei murdro ejcusetur. Murdrum vew est occulta 
eitniHeorun et milorvm, hominum orrisio a maaii ho- 
minis neqniter perpetraium et qiue millo .seii nte, rel ri- 
ilente. facta est prieter solum iiitetfeclorem, et sues eood- 
jutores et fuiilores, el ila quod non statim assequalur 
clamor pqtularis.” “ Eilrmwonm dico quia give in- 
teifertm cognhug fuerit sire ignotus dieilur Prmrigt- 
na (a Norman), nisi Englescheria; i. e. quod An. 
glints sit probetur per parentes et coram juslieiarios 
prexnielur,” lie then goes on to detail the differ¬ 


ent evidence required of tlic party slain being an 
Englishman, wliicli it appeared differed in differ¬ 
ent places—some requiring Iwu male and two fe¬ 
male relatives of tlie deceased to prove tlie fact; 
and he concludes by observing, “ quoruam in diver- 
sis eomiliitihus dnerstmode premdaUir inquirendum 
erit in quolibet iliiiere iih initio qtuc sit conmetudo 
prasentaiuli i'.iiglescheriain.” (Lib. 3. c. 16.) “ And 
thi.s further appears by many hundred old ciuur- 
ters of the kings of England, especitdly to bishops 
and monasteries, whereby it wtis granted that they 
and llu'ir jiussessions slioiild be quiet ' de murdro 
el Udrucinio whereby we must not think that they 
had jiuwer granted them to coiiiniit murder or 
tiii'ft, lint tliey were thereby acquitted of tiiose 
common amerciaments, in iiiieient times imposed 
in ey rc upon vills fur murder and theft commit¬ 
ted there.” (If. II. P.C. e. 33.) ITiis law con¬ 
tinued in force until the 14 Ed. ,3,, at which time 
the distinction between Norniau and Saxon be¬ 
came lost, both being blended in one people; and 
hy a statute of that year it was enacted, “ That 
Engleschery, and the presentment thereof, shall 
be taken away for ever.” 

It may now be proper to say something a,s to 
ilio legal import of tlie words malice forethought,’* 
wliich is now an esscntiid ingredient in the crime 
of murder. Malice is a word of legal import botli 
in the civil law and our own, and denotes a wick¬ 
ed, perverse, and incorrigible disposition, and not 
as the word would, in its limited signifiration, seem 
to imply, a principle if malevolence to particular per¬ 
sons. Sir M. Foster has cited many passages from 
our ancient laws in which the term malice has 
clearly that general sigtufication, and therefore the 
implied malice of the law, if carefully adverted to, 
lie says, will be found to turn u(H>n tliis single 
point, •' that the fact hath been attended with such 
circumstances, as carry in them plain indieationa 
of a heart regardless of social duty, and fata^Hy 
bent on niischiefc” (Introduction to Discourse on 
Homicide.) 
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ing by await, assault, or malice prepcnsed.” And doubtless 
the makers of 0,3 Hen. 8. c. 1. which excluded all w'ilful mur¬ 
der of malice prepense from the benefit of the clergy, intended 
to include open, as well as private, homicide within the word 
murder. 


Siaraf. 1. i. c. Sect. 3. By MURDEii, therefore, at this day, W'e understand the 
30. wilful killing of any subject whatsoever, through malice fore- 

J lust' 47 ^*^ tlioiigh'b whether the person slain shall be an Englishman or fo¬ 

reigner. 

And for the better understanding hereof, 1 sltall examine the 
following particulars:— Fiust, In w'hat cases a man may be 
said to kill another. Secondly, In what places such killing is 
within the cognizance of the law. Thirdly, Who are such per¬ 
sons by killing of whom a man may commit murder. Foriixu- 
LY, What killing shall be adjudged to be malice jircpciise, or 
murder. 


As to THE TiRST RoiN'T, VIZ. Ill wliut cases a man may be said 
to kill another. 


r> Inst. 48. 91. 

]’<ilm. 6'] 8. 

J In si. 

4('uiiiin. 19(i. 

1 II.»lo, -m. 

4:v>. 

e lluwk. c. 29. 

.'31. 9 Str. Tr. 146 to 251. 


Sect. 4. Not only he u ho by a wound or blow, or by poisoning, 
strangling, or famishing, &c. directly cause.s another’s death, but 
also in many cases he who by w'ilfully and deliberately doing a 
thing which ajipareutly endangers anothor’.s life, thereby occa¬ 
sions his death, shall be adjudged to kill him. 


Crom. 24. 90. 
Pull. 122. 

Halt. c. 93. 
male, 431,432. 


Sect. 5. And such was the case of him who carried his sick 
father against his will, in a cold frosty season, from one town 
to another, by reason whereof he died. 


Crom. 24. 
Dali. c. 93. 
1 Hale, 432. 


Sect. (). Such also was the oa.se of the harlot, who being de¬ 
livered of a child, h;ft i‘ in an orchanl covered only with leaves, 
in which condition it was struck by a kite, and died thereof. 


O') S. P. C. 36. 
3 Inst. 91. 

Vide 14 Hd. 3. 
c. 10. 

(6) Halt. c. 9.',. 
Sup. c. 1. -s. 7. 

1 Hale, 431. 
4‘36.4-12. 4(i7. 
(c) Pluwd. 474. 


Sect. 7. And in some cases a man shall be stiid, in the judg¬ 
ment of the law, to kill one who is in truth actually killed by 
another, or by himseli; as where one by duress (a) or imprison¬ 
ment compi'Is a man to accuse an iimoceiit person, who on his 
evidence is condemned and executed; or where one incites a (/>) 
madman to kill himself or another; c'r whe. “ one lays (c) poi¬ 
son with an intent to kill o:..' man, which is afterwards accident¬ 
ally taken by another, who dies thereof. 


9 Co. 81. 

1 Hale, 430, 
431.617. 

F. Cor. 311. 

S. P. C. 17. 
Crom. 24. 

Dttit. c. 93. 
Pull. 122. 
Exodus, c. xxi. 
V. 29. ' 

Ld. Rayni. 14.3. 
Prin. P. L. 236. 


Sect. 8. Alsij he who wilfully neglects to prevent a misciuef, 
which he may and ought to provide against, is, as some have 
said, in judgment of the law, the actual cause of the damage 
wliicli ensues; and therefore if a man have an ox or a horse, 
which he knows to be mischievous, by being used to gore or 
strike at those who come near them, and do not tie them up, 
but leave them to their liberty, and they afterwards kill a man, 
according to some opinions, the owner may be indicted as hav¬ 
ing himself feloniously killed him; and this is agreeable to tlie 
Mosaical Unr. However, as it is agreed by all, such a person is 
certainly guiii v of a very gross misdemeanor. 


Sect. 
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Sect. 9« Also it is agreed, tliat no person shall be adjudged Puli. i? 3 . 
by any act whatever to kill another who doth not die thereof 
within a year and a day after; in the computation whereof, the ^•^’•^•21. 
whole day on which the hurt was done shall be reckoned the 
first. 


Sect. 10. But if a person hart by another die thereof within a 3 Inst. 53 , 
year and a day, it is no excuse for the other that he might have 
recovered, if he had not neglected to take care of himself.i(‘2) ^ Hale, 4^8. 

As to Tuii SECOND I’oiNT, viz. Ill wliat places such killing is 23^1' 

within tile conusance of the law. 


Sect. 11 . It seems, that the killing of one who is both wound- 3 inst. 48. 
cd and dies out of the realm, or wounded out of the realm and 1 Haie, 42(j. 
dies here, cannot be determined at common law, because it can- 
not be tried by a jury of the neighbourhood where the fact was s.p. c* 6.'>. 
done. Hut it i.s agreed, that the death of one who is both li- App. i.w. 
wounded and dies beyond sea; and it is said by some, that the 
death of him who dies here of a wound given him there, may be s. le. 
heard and deteriuined before the constable and marshal, accord- .‘i Kcb. 78."i. 
iiig to the civil law, if the king please to appoint a constable. ^ ■’ *^*^*’‘ 

And it scemotli also to be clear, that such a fact being examined 1 And. I 9 .>. 
by the privy council, may by force of 33 lien. 8. c. ‘23. be tried, 
in relation to the principal offenders, but not as to the accessa- 
lies, before commissioners appointed by the king in any county 
ill Evgland. 


Seel. 1C. A murder at sea was anciently cognizable only by 
the civil law, but now by force of C7 llmi. 8. c. 4. and ‘28 lien. 8. spist. 48, W. 
c. I."), it may be tried and determined before the king’s commifj- 
sioners (:>) in any county of England according to the course of 
the common law. Yet the killing of one who dies at land of a 1 Leon. 270. 


w'ound received at .sea, is neither dete 
nor by force of either of these statutes ; 
be tried by the constable and marshal, 

(?) A gaolor, knowing a priioiior to lie infi-ctcd 
with un epidemic dittemiier, cuiiliiies anutlier pri- 
Miucr against Itis will iit the same room with liini, 
by wliieh be caicbes the infection, of wliidi ibe 
gnoler bud nolue, and tlic prisoner dies; this is <i 
felonious killing. Stra. a.i6. 9 St. Tr. 146. So, 

to coiifnic a prisoner in a low, dain[), unwholesome 
room, not allowing him the coiiniioii convenience.s 
which the decencies of nature reijuire, by wliicli 
the habits of his constitution are so alfected as to 
produce a distemper of which he dies; this also is 
felonious homicide. Stra. 884. Ld. llaym. l.'irB. 
Fur although the law inve.sts gaolers with all ne¬ 
cessary jiowcrs for the interest of tlie common- 
wotdth, they are not to behave with the least de¬ 
gree of wanton cruelty to tlicir prisoners. O. B. 
1784. p. 1177. And these were deliberate acts 
of cruelty, and civirmous violations ot the trust the 
law reposclh in its ministers of justice, b'u.ster, 3??. 

So also, any one. who assuming to take, care of 
another, lefiiscs the necessary subsistence, or by 
any other severity, thuiigli not of « nature to pro¬ 
duce, iiimiediutc death, as by putting the party in 
sueb a .situation as may possibly be dangerous to 
life or health, if death aclualiy and clearly ensues 


riiiiiuiblc at common law, .3 la.-.t.48. 

: but it .seems that it may 
or beiore commissioners 
appointed, 

in consequence of it, it is murder.—And this mode 
4>f killing ii ot the most aggravated kind, becau.xe 
a long lime must unasoidcibiy intervene before the 
death can happen, and also many oppoitimities of 
deliherution and reflection. O. B. 1781'. p. 4.J3. 
ami Ib'x v. S. .Self, O. B. Feb, Sess. 1776. 

So also, by I lie old common law, to bear false 
witness, aiul with express premeditation, by this 
means to take away the life of another, was held 
to be murder. Mirr. c. 1. s. 19. Bril. c. 5. Bract. 
I. 3. r. 4. But it is said that (bis rnurmous crime 
can hardly be so considered at this day. 3 lust. 
48. The authority, however, for this opinion, in 
foster, 131, is said by no means absolutely to 
svarrani the conclusion. 4 Comm. t‘.i6. 

(3) Namely, the admiral or his depiily, and 
three or four more, (among svhom two comnioii- 
law judges are const.intly appointed, who in efl’cet 
try all the prisoners,) (he indictment being first 
found by n grand jury of twelve men, and after¬ 
wards tried by another jury. This is now the only 
mctliod of trying marine felonies in tJie court of 
admiralty; ttic judge of the admiralty still pre¬ 
siding therein, just as the lord mayor presides at 
the .sessions in London. 4 Comm. ?66. 
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appointed, in pursuance of the aforesaid statute of 33 Hen. 8. 
c. 23. 


iVnd for preventing any failure of justice, and for taking 
away all doubts touching the trial of murders in the following 
cases—It is enacted by the 2 Oeo. 2. c. 21. “ 'I’liat where any 
|)crson shall be feloniously stricken or poisoned upon the sea, 
" or at any ])lace out of J'jngland, and shall die of the same 
stroke or poisoning within England; —or where any person 
“ shall bo feloniously stricken or poisoned at any place within 
" England, and shall die of the same stroke or poisoning upon 
“ the sea, or at any place out of England; an indictment thereof 
“ found by the jurors of the county of England in which such 
death, stroke, or poisoning sliall happen respectively as afore- 
** said, whether before the coroner «pon the view of such dead 
“ body, or before the justices of the peace, or other justices or 
“ commissioners who shall have authority to enquire of murders, 
" shall be as good and efi'ectual in law as well against the priiici- 
“ pals and accessaries, as if such felonious stroke and death, or 
** poisoning and deatli, and the offence of such accessaries, had 
“ happened in the same county where such indictment shall be 
found; and the justices of gaol delivery ami oyer and torininer 
“ in the same county, and also any superior court, in case such 
" indictment shall b<' removed, &c. shall and may proceed upon 
the same in ail points, as they might or ought to do in case 
“ such stroke, poisoning, or death, &c. had happened in the 
same county where such indictment shall be found.” 


3 Inst. 48, 49. 
1 Hale, 4tJ6. 
B. Cor. 140, 
141. 148. 
Indict l.'t 45. 
S. 1*. C. 90. 

6 IL r. 10. 
Finch, 411. 
S.P.C. 182. 
Ass. 9. 

H. A|)p. .8.80, 
83. 86.149, 


. 25 .», 


Sect. 13. It is said by some, that the death of one w'ho died 
in one county of the wound given in another, w as not indictable 
at all at common law, because the offence was not complete in 
either cotmty, and the jury could enquire only of what hap))ened 
in their own county. But it hath been holdon by others, that if 
the "corpse were carri(;d into the county where the stroke was 
given, the whole might be enquired of by a jury of the same 
county; and it is agreefi, that an appeal might be brought in 
either county, and the fact tried by a jurj retnruetl jointly from 
each: and at this da), by force of 2 am! 3 Edw. (i. c. 2d. the 
whole is triable by a jury of th(^ county '.here the death shall 
happen, on an indictment found, or appeal brought, in the same 
county. 

Sect, 14, Abo by force 'f 2()IIon. 8. c.(). a murder in lltf/cs 
may be enquired of in an adjoining English eountif. But appeals 
must still be brought in the proper county. 

1 Lev, 118. Lateb. 12.118. 3 Inst. 50. 8 Mod. 136. 146. Stra. 502. 553. 6 Mod. 


B. 2. c. 

39,40. 

C. Cur. 24r. 

498. 533. 

1 Jon. 255. 

147. Vaugh. 413. Sid. 1/9. Kcb. 621. 663. 677. Wilsi, 320. Atk. 175. 182. Vent. 93, 


As to j’liE TiliRO POINT, viz. Who are such persons by kill¬ 
ing of whom a man may commit murder. 

Svei. 1.5. It is agreed, that the malicious killing of any person, 
^ whatsoever nation or religion he be of, or of wTiatsoever crime 

attainted, is murder. 

Bract 121 , Sect. It). And it was anciently holden, that the causing of an 
S. P. C. 21 . abortion, by giving a potion to, or striking a woman big with 
F. Cor. i 4 (i. child, was murder. But at this day it is said to be a great mis- 
ib. 2M. prision 
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prision only, pnd not murder, unless the chfld be born alive and 
die thereof, in -which case it seems clearly to be murder, notwith¬ 
standing sonn,‘ opinions to the contrary (a). And in thi§ respect 
also, the common law seems to be agreeable to the Mosaical, 
which as to this purpose is thus expressed: " If men strive and 
“ hurt a woman with child, so that her fruit depart from her, and 
“ yet no mischief follow, he shall be surely punished, according 
" as the woman’s husband will lay upon him, and he shall pay 
“ as the judges determine; and if any mischief follow, then thou 
“ shalt give life for life.” 

Sect. 17. It seems also agreed, that where one counsels a wo¬ 
man to kill her child when it shall be bom, who afterwards does 
kill it in pursuance of such advice, he is an accessary to the mur¬ 
der. + But in the case of the murder of bastard children by the 
unnatural mother, it is difficult to prove that the child was born 
alive; and it was therefore enacted by 2 l Jac. 1 . c. 27. made 
perpetual by 1 () Car. 1 . c. 4. “ That if any woman be delivered 
“ of any issue of her body, male or female, which being bom 
" alive, should by the laws of this realm be a bastard, and she 
“ endeavour privately, either by drowning or secret burying 
" thereof, or any other way, either by herself, or the procuring 
“ of others, so to conceal the death thereof, as that it may not 
“ come to light whether it were born alive or not, but be con- 
“ cealed, except such mother can prove by one witness that such 
“ child was born dead, she shall suffer death as in case of mur- 
« der.” 


(a) Vide 1 Hale, 
-mas Ass. 94. 
15. 9. c. 99. 
s. 18 . 

3 lust. 50. 

3 Ass. 2. 

B. Cor. 68. 
Halt. c. 93. 
Exodus, c, xxi. 
V. 29, 23. 


Dyer. 186. 

1 Halo, 433. 
-129. 

3 Inst. 51. 
Kclj. 127. 


4 Comm. 198. 
Barring. 42.''>. 
Prill. P. L. 16. 
(). B. 1784. }>. 
122 . 1 . 


This statute is repealed by stat. 43 Geo. 3. c. 58. s. 3. by 
wliicli it is eiiaetcd, “ 'Fhat from the first day of July, 1803, the 
“ trials in Bngland and Irel.and, respectively, of women charged 
“ with the murder of any issue of their bodic.s, male or female, 
“ which being born alive, would by law be bastard, .shall pro- 
“ cced and be governed by such and the like rule.s of evidence 
“ and of presumption, as arc by law used and allowed to take 
place in respect to other trials for murder, and as if the said 
act had never been made.” 


Section 4th provides, “ 1,1 shall be lawful for the jury by 
“ whose verdict any person charged with such murder as afore- 
said shall be acquitted, to find, in case it shall so appear in 
“ evidence, that the prisoner was delivered of issue of her body, 

“ male or female, which,,if bom alive, would have been bastard, 

“ and that she did, by such burying or otherwise, endeavour to 
“ conceal the birth thereof, and thereupon it shall be lawful for 
" the court before which such prisoner .shall be tried, to adjudge 
“ that such prisoner shall be committed to the common gaol or 
house of correction for any time not e.\ceediiig two years.” (4) 

As to TiiK pouKTii POINT, viz. What killing shall be adjudg¬ 
ed of malice prepense or murder. 

Sect. 18. It is to be ob.served, that any fonned design of doing Fo-t. 256,257. 
mischief may be called malice; and therefore that not such kill- 
ing only as proceeds from premeditated hatred or revenge against 454 , 
the person killed, but also in many other cases, such as is accom¬ 
panied 

( 4 ) Tins statute does not make the concealment for murder, so that it is still necessary to indict for 
a siikstantiVC indictable od'cnce, but merely autho- the imirdcr to warrant llic jury to find the fact of 
rises the jury to find the fact upon an inclictincnt concealment. 
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pauied with those circumstances that shew the heart to be per¬ 
versely wicked, is adjudged to be of malice prepense, and conse¬ 
quently murder. 


Kdy. 129, 130. Sect. 19. And according to this notion, I shall consider, First, 
9 St**Tr^n 5 ^*^ Such murder as is occasioned through an express purpose to do 
ivin. P. L. 236. souic personal injury to him who is slain in particular, which 
seems to be most properly called express malice.— Seconurv, 
Such .as happens in the execution of an unlawful action, princi¬ 
pally intended for some other purpose, and not to do a personal 
injury to him in particular who is slain, in which case the malice 
seems to be most properly said to be implied. 

Sect. 20. As to murder in the first sense, such acts as shew 
a direct and deliberate intent to kill another, as poisoning, stab¬ 
bing. and such like, are so clearly murder, that I know not any 
questions relating thereto worth explaining. 

But the cases which have borne dispute have generally ha[>- 
pened in the following instances:— First, In duelling. —Se- 
coNDJ.Y, In killing another without any provocation, or but 
upon a slight one.— Thirdi.y, In killing one whom the person 
killing intended to hurt in a less degree. 


Biiist. 06, ter. 
Kdv. 129. 

10 hi. Tr. 139. 


(a) 21'uliif. 147. 
Croiii. 22. 

(b) I Roll. 360. 
Sllulst. 171. 

1 llrtlo, 432, 
433. 

O.J5. 1784. 

Ko. 776. 


Sect.tl\. As to THE FIRST INSTANCE of tlus kilul, it SCeillS 
agreed, that wherever two persons in cool blood meet and light 
on a precedent quarrel, and one of them is killed, the other is 
guilty of murder, and cannot help himself by alleging that he 
was (n) first struck by the deceased; or that he had often (/>) de¬ 
clined to meet him, and was prevailed upon to do it by his im¬ 
portunity; or that it was his intent only to vindicate his reputa¬ 
tion; or that he meant not to kill but only to disarm his ad\ei- 
sary; for since he deliberately engaged in an act highly unlaw¬ 
ful, in defiance of the laws, he must at his peril abule the conse¬ 
quences thereof. 


S Inst. . 51 . 
Kd3^ 56. 

1 Lev. 80. 
Fostor, 297. 
Oncbv’.s C.i! 
9 St. Tr. 22. 


Sect. 22. And from hence it clearly follows, that if tw'o j>er- 
sons quart el over-night, and appoint to fight the next day, or 
quarrel in the moining, and agree to fifdit in the afternoon, or 
such a coiisideraith; time after, by wln.di, in common intend¬ 
ment, it must be presumed that the blood wtis cooled, and thru 
they meet and fight, and one kill the other, he is guilty of mur¬ 
der. 


Kfly. .56.27. 

1 Sitl. 177. 
Foster, 297. 
Strange, 773. 
Ld. llay. 1489. 
1193. 

1 Lev. 180. 


Sect. 2.S. And wherev«;f it appears from the whole circum¬ 
stances of the case, that he who kills another on a sudden quar¬ 
rel, was muster of his teitiper at the time, he is guilty of I'uuder; 
as if after the quatrel he fall into other discourse, and talk calm¬ 
ly thereon; or perhaps if he have so much coii.sidcratu)it as to 
.say, th:il the place wherein the quarrel happens is not convenient 
for figlitiiig; or that if he should fight at present, he should have 
the di.>>advuiitage by reason of the height of bis shoes, &c. 


' Sect. 24. And if A. on a quarrel with B. tell him that he will 

not strike him, but that he will give B. a pot of ale to strike him, 
Sum. 48. thereupon B. strike and A. kill him, he is guilty of murder, 

for he .sbaii not elude the justice of the law by such [iretence to 
cover his malice. 


Sect' 
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Sect. 25. In like manner^ if B. challenge A. and A. re fuse to 
meet him, but in order to evade the law tell B. that he shall go 
the next day to such a town about his bnsiiu'ss, and acci>rdingiy i ll-ilo, ijs. 
B. iiieol him the next day in tlie road to the same town, and as- 
sault him, whcreiipou they light, and A. kills B. he seems guilty 
of murder, unless it appear b) the whole ciieuinstaiiees that he 
gave B. such information accidentally, and not with a design to 
give him an opportunity of tighling. , 

Sect. 2f). And at this day it seems to be settled, that if a man froni. 2?. 
assault another vvith malice prepense, and after he driven by him 
to the wall, and kill him there in his ow'u defence, he is guilty of K("y 53 . i29 
murdei" in res[)cct of his lirst intent. 


Sect. 27 . And it hath been adj«idged, that even upon a sudden 
quarrel, if a man be so far provoked l»y any bare words or ges¬ 
tures of another, as to make a push at him with a sword, or Croni. 3.;. 
strike at him with any other such weapon as numifestly endau- J/alt. p. iw. 
gers his life, before the other’s sword is tliawn, and thereupon a j'.fYttv I'iw 
light ensue, and ho who made such assault kill the other, he is <,1 si, ii-.V.v, 
guilty of muider; because that by as.saniting the other in such 
an outrage<ms nianiier, without giving him an opportunitv to de¬ 
fend himself, he shewed tliat he intended not to light w ith him 
but to lull him, which violent revenge is no more excused by 
such a slight provocation, tluui if there had been none at all. 

Sect. ‘28. lint it is said, that if he who draws uj)on another in Kily, 
a sudden quarrel make no pass at him till his sword is jlrawn, J 
and then tight w'ithhiin and kill him, he is guilty of majjslanghter 
only, hecansc that by neglecting the ojvporlimlty of killing the toocr 
other liefore lie was on bis guard, and in a eondition to defend I’'-''!* 
himself, with a like hazard to both, he shewed that his intent 
was not so much to kill as to comhat w'ith llie other, in compli¬ 
ance with those cunimuu notions of honour, which prevailing 
over reason during the time that a man is under the transports 
of a sudden passion, so far mitigate his oHeiice in lighting, that 
it shall not be adjiulged to be of malice prepense. 

Seel. 2i). And if two hap[ven to fall out upon a sudden, and rs Inst. .ji. 
presently agreii to light, and each of them fetch a weapon, and 
go into the liohl, and there one kill the other, he is guilty (,f 
inanslaiighter only, because he did it iu the heat of blood. 


.')3. <il. 

itv. MO,;, 
i r. :>ui. 

, 3!'7. 

. nil. 


Sect, 30. And such an indulgence is slunvii to the frailties of 1 ifulf, 4.v.’. 
hiiinaii iintiire, that w'here two persons who have formerly fought 
on malice, aie afterwards to all appearance reconciled, and fight 1 |{(,ij.’;?oo, 
again on a fresh quarrel, it shall not be presumed that they were aBulst. I7i. 
moved by the old grudge, unless it appear by the w hole circum¬ 
stances of the fact. 


Sect. .‘31. But the law so far abhors all duelling in cold blood, Dalt. c. 9;;. 
that not only the piincipal who actually kills tlie other, but also 
his seconds are guilty of murder, wlictlicr they fought or not; ‘ ' 
and some have gone so far as to hold, that the seconds of the 1 IJaie, 4JS. 
person killed are also equally guilty, in respect to that counte- 
nance which they give to their principals in the execution of their 19 . ‘ ' 
purpose, by accompanying them therein, and being ready to 
VOL. I. ’ H " bear 
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bear a part with them: but some have thought this rather too 
severe a construction to make a man by such reasoning the mur¬ 
derer of his friend, to whom he was so far from iiileuding any 
mischief, that he was ready to hazard his own life in his quarrel. 

Foster, 255. Sect. 32. As to the second instance of this kind, viz. such 
Kci murder as liap]>ens in killing another without any provocation. 

Strange, 775 . or but upon a slight one; it is to be observed, that wherever it 

appears that a man killed another, it shall he intended, primd 
facie, that he did it maliciously, unless he can make out the con¬ 
trary, by shewing that he did it on a sudden provocation, &c. 


Sect. 33. Also it seems to be agreed, that no (n) breach of a 
man’s word or promise, no trespass either to {b) lands or goods, 
no affront by bare (c) words or gestures, however false or mali¬ 
cious it may be, and aggravated with the most provoking circum¬ 
stances, will excuse him from being guilty of murder, who is so 
far traus[)ortcd thereby, as immediately to attack the person who 
ofi'ends him iu such a manner as manifesUy endangers his life, 
without giving him time to put himself upon his guard, if he 
kills him in pursuance of such assault, whether the person slain 
did at all fight in his defence or not; for so base and cruel a re¬ 
venge cannot have too severe a construction. 


Cro. Eliz. 694. 
lA. Ray. 144. 

2 Inst. 5 .j7. 

(o) Kely. 135. 

1 Half., 455, 

4.56. 473. 

2llt.lJ.400, 

461. 

(ft) Kelj. 131, 

&c. 

Diilt. c. 93. 

(c) C.Eliz.779. 

Noy. 171. 

1 Sid. 277. 

1 Lev. 180. 

Hob. 121. Coii.l. Jon. 432. Kely. .W. 61. 131. C. Jac. 296. 12 Co. 87. 0. R. 1784. p. 19. 
Foster, 326. 5 St. Tr. 296. 7 St. Tr. 422. Styles, 467. See tl.c c.ase of Rarlholoincw Quarle, argued 
on a special verdict in the king's bench in Hilary, 1791. 


Vide Fos. 295. Sect. 34. But if a person so provoked liad beaten the other 
1 Hale, 4j 6. tliat might plainly appear that he meant 

not to kill, but only chastise him; or if he had restrained him¬ 
self till the other had put himself on his guard, and then in 
fighting with him had killed him, he had been guilty of man¬ 
slaughter only. 

Sect. 35. And of the like offence shall he be adjudged guilty, 
who seeing two persons fighting together on a private quarrel, 
whether sudden or malicious, takes part with one of them, and 
kills the other. 


(a) Kcly. 137. 

1 Voiit* 158. 
Ravm. 212. 

2 Krb. 829. 

(b) Ki'iy. 135. 

3 Mod. 68. 

(e) Sum. 57. 

3 Inst. 5.5. 

(</) Kcly. 137. 
1 Hale, 457. 

(e) Cron). 27. 

1 Hale, 4'15. 

(f) Kely. 51. 
Pria.r.L.22.5. 


JRowIey’s Ca.se, 
C. Jac. S96. 

1 Hale, 453. 
Godb. 182. 


Sect. 36. Neil her can he be tliougl!« guilty of a greater crime, 
who (a) finding a man in bed with his v. ife, or being actually (//) 
struck by him, or pulled by llic nose, or lillipped upon the fore¬ 
head, immediately kills him; or (c) who happens to kill another 
in a contention for the w'all j or (<A in tin; defence of his person 
from an unlawful arrest; or (c) in the defence of hi.s house from 
those who claiming a title to it attempt forcibly let enter it, and 
to that piiipo.se shoot at it, &c. or in(y’) the defence of hi.s pos¬ 
session of a room in a public-house from those who attempt to 
turn him out of it, and thereupon draw their swords upon him; 
in which case the killing the assailant hath been holden by some 
to be justifiable: but it is certain that it can amount to no more 
than manslaughter. 

Sect. 37. Nor was he judged criminal in a higher degree, who 
seeing his son’s nose bloody, and being told by him, that he had 
been beaten by such a boy, ran three quarters of a mile, and 

having 
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haxing found the boy, beat him with a small cudgel, whereof he La. Raym. 

afterwards died. 1498. 

anrt Foster, 294, 
295. 

•f- Sect. as. Nor was lie thought more criminal, who, duped oia Bailey 
and encouraged by a concourse of people, threw a pickpocket Session. i?85. 
into a pond adjoining the road, in order to av'eiigc the theft by 
ducking him, but without any apparent intention to take aw'ay 
his life, and the pickpocket was drowned; for although this 
mode of puiiishinent is highly iinjustitiable and illegal, yet the law 
respects the infirmities and imbecilities of human nature where 
certain provocations are given. 


“t" Sect. 39. So also where three Scotch .soldiers were drinking Rox v. Taylor, 
together in a public-house, and one of them struck .some stran- & Buff- )!!793. 
gers, who were drinking in another box, with a small rattan, for 
liaving used several opprobrious epithets, and reviled the charac¬ 
ter of the Scotch nation, and an altercation ensued ; and one of 
the strangers laid holt! of the soldier who had stricken, and threw 
him against a settle; and, when the soldier had paid the reckon¬ 
ing, the stranger again shoved him from the room into the pas- 
.sage, upon w'hicli the soldier exclaimed, that “ he did not mind 
“ killing an Englishman more than eating a mess of crowdy 
upon which the stranger, assisted by another person, violently 
pushed the soldier out of the house, whereupon the soldier in¬ 
stantly turned round, drew his sword, and stubbed the stranger 
to the heart; this was adjudged manslaughter. 


‘t* Sect. 40, But m these, and indeed in every other case of Fost. 9T8. • 2 V 6 . 
homicide upon provocation, how great soever it be, if there is J 
a suflicieut time for passion to subside, and for reason to inter- j^iy. 
pose, such homicide will be murder. Wary 1 I;izpI’s 

Ciibi; ill It. R. 

a special verdict from Norfolk, Trinhy Term, 1784. Bui see the cases of the King v, .Snow, tried hef' 
Mr. Justice Willes, Sum. Ass. Northampton, 178(5, Cases in L. 138 ; Rex v. John Brown for (he mi 
der of J. JMaecasler, June, 177d, Cases in C. L. 135 ; and the case of Bartholomew Quiirle fur tlie mi 
der of his wife at lladgravc, in the Isle of Ely, argued on a special verdict in the Kiiig'sBench in IKla 
Term, 1791. 


As to Tin-: THiiin ixstantb of this kind, viz. Such murder 
as hajipciis in killing one whonji the person killing intended to 
hurt in a less degree. 

Sot. 41. It is to be observed, that wherever a person, in cool Kely. 6t. i.li. 
blood, by way of revenge, unlawfully and deliberately beats ano- 
ther in such a manner that he afterwards dies thereof, he is sir. 7*71. 
guilty of murder, however unwilling he might have been to have M. Kaym. 
gone so far. ^'**^^* 

Sect. 42. Also it seems, that he who, upon a sudden provoca- Holloway's 
tiou, executes his revenge in such a cruel manner, as shews a 
cruel and deliberate intent to do mischief, is guilty of murder, if vv. Jon. 190. 
death ensue; as where the keeper of a jiark, finding a boy steal- I’aim, 545. 
ing wood, tied Jiim to a horse’s tail and beat him, whereupon the 454 
horse ran away and killed him. Foster,*2^. 

Sect. 43. And now I am to consider THE second general 
BRANCH of this head, viz. In what cases such killing shall be Prin. P. L. 226. 
adjudged murder whicli happens in the execution of an unlawful 
action, principally intended for some other purpose, and not to 

II 2 do 
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1 Halt, 465. 
474. 

Kcly. 117. 

Prill. P, L. ‘22,). 
Dalt. c. !•;}. 
Motir, 87. 

Plow. 101. 


3 Tn»t.51. 

1 Halo, 436. 
441. 467. 


(a) The ease of 
John Sunders, 
Plow’d. 471. 



9 Co. 81. 


Plow. 474. 
y Co. 81. 

1 Hale, 431. 


1 Hale, 441. 
446. 457. 
Halt, e, 93. 


do a personal injury to him in particular who happens to be 
.slain. 

And tliis I sliall consider in the following iiistancc.s: 

1. Wliere the principal intention is to commit another felony. 

2. VVluTC the inincipal design is to cr)inmit a bare breach of 
tiie peace not intended against the person of him who happens 
to be slain. 

3. Where the chief motive is to assist a third person. 

4. Where the direct design is to escape from an arrest. 

5. Where the principal purpose is to usurp an illegal autho¬ 
rity. 

(). Where no miscliief is intended at all. 

As to TIIK FIRST IMRTICFI.AR, I'/z. Sucli killing as happens 
in the execution of an unlawful action, whcreol the principal 
intention was to commit another telony. 

Sect. 44. It seems agreed, that wherever a man happens to kill 
another in the o.xecution of a delibciate purpose to eoiumit any 
felony, ho is guilty of murder; as where a person shooting at 
tame fowl, with an intent to steal them, aeeidentally kills a man ; 
or where one sets upon a man to rob him, and kills him in 
making resistance; or where a person shooting at, or fighting 
with one man, with a design to murder him, misses him and kills 
another. 

Sret. 4.5. And not only in such cases where the very act ot a 
person having such a felonious intent, is the imniediutc cause of 
a third person’s death, but also wlnno it any way occasionally 
causes such a misfortnne, it makes him guilty of murder; and 
such was the case of the husband who gave a poisoned apple to 
his wife, who e.^t not enough of it to kill her, but inno<;cntly, and 
against the husband’s vvili and persuasion, gave part of it to a 
child, who died thereof: (</) such al.so was the case of the wile 
who mixed rat.sb.ine in a p«)tion sent !)y an apothecary to her 
husl)uud, which nid not kill him, but afterwards killed the apo¬ 
thecary, who to vindicate his reputation tasted it him.self, having 
first stirred it about. (/>) Neither is it material in this case, that 
the stirring of the potion might make tb*. operation of tin* poison 
more foredjle than otluiW'ise it would have been; for inasmuch 
as such a inurdeious intention, which of itself perhaps in strict¬ 
ness might justly be made punishable with death, prow v now in 
the oveni tiie cause of the king’s losing a subject, it shall be as 
sever* ly punislie*! as if it had bad the intended eft’ect, the missing 
wheri'of is not owing to any want of malice, but of power. 

Strl. 4t). Hut if one happen to be poisoned by ratsbane laid 
in Older to destroy vermin, the person by whom be is so killed is 
guilty of homicide per infortunium only, because his intentions 
were wholly innocent. 

Sect. 47. Also if a third person accidentally happen to be 
killed bv one engaged in a combat with another upon a sudden 

quarrel. 
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quarrel, it seems that he who kills him is guilty of manslaughter F- C<»r. iso. 
only. 

Seel. 48. Rut it hath been adjiulgcd, that if a justice of peace, 2v! Ass.Ti. 
constable, or watchman, or even a private person, be killed in 
tnideavouriiig to part those whom he sees fighting, the person by Croul.’^s. 
whom he is killed is guilty of murder; and that he cannot ex- Fost. 308,309. 
ruse himself by alleging that what he did was in a sudden aft'ray 
in the heat of blood, and through the violence of passion; for 
he who carries his resentineut so high as not only to execute his 
revenge against those who have atlVonted him, but e\en against 
such as have no otherwise offended him but by <loing their duty, 
and endeavouring to restrain him from breaking through his, 
sliews such an obstinate contempt of the laws, that he is no 
more to be favoured than if he had acted in cool blood. 


Seel. M)- Yet it hath been resolved, that if the third person Kcly. cc. 115 . 
slain in such a sudden affray do n«)t give notice for what purpose F<'»- 
he comes, by commanding the parties in the king’s name to keep i 442 . 

the peace, or otheiwise manifestly shewing his intention to be 460 . uji. 
not to lake part in the quarrel, but to appease it, he who kills • 1 296. 

him is guilty of mauslanghter only, for he might suspect that he 
came to side with his adversary, 

i' Seel. 50. Rut if the person interposing in such case be an Fost. 135.311. 
officer within his proper district, and known, or but generally 
acknowledged to bear the office he assunielh, the law will pre¬ 
sume that the party killing had due notice of his intent, esjie- 
cially if it be in the day-time. 


As to THK.snroNniNST.VNcr, of this kind, viz. Such killing 
as happens in the execution of an unlawful action, where the 
principal de.sign is to coimnit a bare breach of the peace, not 
intended against the person of him who happens to be slain. 


Seel. .51. It seems clear, that regnlaily, where, divers |)orsons s. T. C. ir. 
lesolve g('ncrally to resist all opposers in the commission of any 1 llale, ■142, 
breach of the peace, and to execute it in such a manner as natu- 
rally temds to raise tumults ami affrays, as by committing a vio- niuor, lid. 
lent dis.seisiii with great numbers of people, hunting in a park, 35. 
&c. .and in so doing happen to kill a man, they are all guilty of 
murder; for they must at their peril abide the event of their 128 . 
actions who wilfully engage in such bold disturbances of the 
public peace, in open opposition to, and defiance of, the justice 
of the nation. 


+ Sect. 59,. Rut in such case the fact must appear to have Fo<!ipr, 3.vt. 
been committed strictly in prosecution of the purpose for wliicli ySt. Tr. 7i5. 
the party was assembled; and therefore if diveis persons be en¬ 
gaged in an unlawful act, and om; of them with malice prepense 
against one of his companions, finding an opportunity, kills him, 
the rest are not concerned in the guilt of that act, because it hath 
no connection with the crime in contemplation. («) So where ((d Prin,P. L. 
two men were beating another man in the street, and a stranger 
made some observation upon the cruelty of the act, upon which 
one of the two men gave him a mortal stab with a knife; both 
the men were indicted as principals in the murder, yet, although 

both 



102 


OF MURDER. 


Bk. 1. 


(6) See Rex v, 
liodgsun, 
Cases C. L. 6. 

Crom. 28. 

1 Hale, 440. 
i’ostcr, ^12. 


Dili!, r. 93. 

Inst. .'>2. 
Kcly. 66. 
22 Ass. 71. 
4 Co. 40. 

9 Co. 68. 
Croni. 25. 


1 Hale. 4;57, 
Plow. 100. 
Croin. ii3, 
Dalf. c. 93. 
Savil, 67. 
Palm. 30. 


Crom. 26. 
Dalt. »•, y-i. 

1 Roll, 407. 
3 Bulst. e06, 
Cowp. 832. 


Kcl>. 67. 86. 
Post. 318, 319, 
12 Mod. 361. 


J'o.st. 271.309. 
318. 


both were doing an unlawful act in beating the man, as the 
death of the stranger did not ensue upon that act, and it appear¬ 
ing that only one of them intended any injury to the person 
killed, the judges w'ere of opinion that the other could not be 
guilty either as principal or accessary, and he was acquitted. (6) 

Ilex r. Hioitipsoii, Kely. 66. 8 Mud. 164. 12 Mod. 236. 629. 

Sect. 53. Yct where divers rioters having forcible possession 
of a house, afterwards killed a person whom they had ejected, as 
he was endeavouring hi the night forcibly to regain the posses¬ 
sion, and to tire the house, they were adjudged guilty of man¬ 
slaughter only, notwithstanding they did the fact in maintenance 
of a deliberate injury ; perhaps for this reason, because the per¬ 
son slain was so much in fault himself. 

Sect. 54t. But if in such or any other quarrel, whether it were 
sudden or premeditated, a justice of peace, constable, or watch¬ 
man, or even a private person, be slain in endeavouring to keep 
the peace and suppress the atfray, he who kills him is guilty of 
murder; for notwithstanding it was not his primary intention to 
commit a felony, yet inasmuch as he persists in a less offence 
with so much obstinacy, as to go on in it to the hazard of the 
lives of those who no otherwise offend him but by doing their 
duty in maintenance of the law, which therefore aft’onls them its 
more immediate protection, he seems to be in this respect 
equally criminal, as if his intention had been to commit a felony. 

As to THE THIRD INSTANCE of this kind, viz. Such kilting as 
happens in the execution of an unlawful action, the principal 
motive whereof was to assist a third person. 

Sect. 55. It seems clear, that if a master, maliciously intend¬ 
ing to kill another, take his .servants wilh him, without acquaint¬ 
ing them with Jii.s purpose, aiul meet his adversary and tight with 
him, aud the servants seeing their master engaged take part with 
him, and kill the other, they are guilty of muuslaughter only, but 
the master of murder. 

Sect. 56. j^nd therefore it follows, o fortiori, that if a man’s 
servant or friend, or even a stranger, coi ning suddenly, and see¬ 
ing him lighting with anothei, side with him and kill the other, 
or seeing his sword broken send him another, wherewith he kills 
the other, he is guilty of mauslaugider omy. 

Sect. 57. Vet in this very case, if the person killed vvt re a bailiff 
or other officer of justice, resisted by the master, &r. in the 
due exec ution of his duty, such friend or servant, 8tc. ar? guilty 
of murder, whether they knew that the person slain were an offi¬ 
cer or not. 

Sect, 58. But perhaps it nniy be objected, that in this last case 
theie seems to be no more malice than in the former; and such 
Ihird person being wholly ignorant that the party killed was an 
officer, seems to be no more in fault than if he had been a pri¬ 
vate pjTson. 

Sect. 59 . To this it may be answered, that all lighting is highly 
unlawful, and that he who, on a sudden seeing persons engaged 

in 
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in it, is so far from endeavouring to part them, as every good 
subject ought, that he takes part with one side, and fights in the i sid. i 60 . 
quatrol without knowing the cause of it, shews a high contempt Noy, 50 . 
of tlie laws, and a readiness to break through them on a small 
occasion, and must at his peril take heed what he does, and con¬ 
sequently might, perhaps, in strict justice, be adjudged in the 
foregoing cases to act with malice, which doth not always signify piow. 100 . 
a particular ill-will against the person killed, as appears by ntany 
of the above-mentioned cases; and though such person be fa¬ 
voured in respect of the suddenness of the occasion, where both 
the quarrel and the persons are private, yet he must not expect 
such indulgence where the light, in which he so rashly engages, 
was begun in open opposition to the justice of the nation, and a 
person happens to be killed thereby who engaged in maintenance 
thereof, and on that account is under its more particular care; 
and may justly challenge, that his opposers be made examples, 
to deter others from joining in such unwarrantable quarrels. 


Sect. 60 . But if a man, seeing another arrested and restrained 
from his liberty, under colour of a press-warrant or civil process, 
&c. by those who in truth have no such authority, happen to kill 
such trespassers in rescuing the person oppressed, he shall be 
adjudged guilty of mauslaughter only, notwithstanding the in¬ 
jured person submitted to them, and endeavoured not to rescue 
liimself, and the person who rescued him did not know that he 
was illegally arrested ; for since in the event it appears that the 
})ersons slain were trespassers, covering their violence with a 
show' of justice, he who kills them is indulged by the law, which 
in these cases judges by the event, which those who engage in 
such unlawful actions must abide at their peril. 


Kcly. 60.137. 
Croin. 27. 
Ld.Ray. l«!>6. 
Holt, 4»5. 

Hut the prin¬ 
ciples upon 
>vliich this case 
was decided, 
are v<Ty ele- 
};aii(Iy and 
stroiiRly con¬ 
troverted by 
Mr. Justice 
Foster, p. 315 
10 318. 


As to THK FOXTKTir iNSTANci: of this kind, vh. Sucli killing 
as hup])eiis iii lite execution of an unlaw'ful action, whereof the 
direct design was to escape from an arrest. 


iSVft. fil. It seems to be agreed, that whoever kills a sheriff, jiaitl f’y;;. 
or any of his officer.s, in the lawful execution of a civil process, 1 Hale, ‘163. 
as on arresting a person upou*a capias, &c. is guilty of murder. strai'ig ^^490 

6 St. Tr. 19.5. Foster, 29. 135. 308. 


Sect. GO.. It* cither is it any excuse to .such a person that the 9Co. 66.63. 
process was erroneous (for it is not voitl by being so), or that the j 457 

arrest was in the night, or that the oftict r did not tell him for 458 . 462. 
what cause he arrested him, and out of what court (which is not 137.311, 
necessary when prevented by the party’s resistance); or that the 
officer did not shew his warrant, which he is not bound to do at e Co. 68, 69.* 
all if he be a bailiff eoiniuoiily known, nor w ithout a demand if 
he be a special one. 


Sect. 03. Yet the killing of an officer in some cases will be 
manslaughter only; as 


Sect.O-ii. Fiust, Where the warrant by w’hicli he acts gives (’.Car. 372 . 
him no authority to arrest the party; as where a bailiff arrests *37. 

J. S. a baronet” who never was knighted, by force of a warrant 
to arrest “J. S. knight” tJon. 346 . 

1 Lev. 91. 12 Co. 49. Joncii. 429. 4 Inst. 333. 

Sect. 
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6 Mod. 173. 

Khvio. 

10‘JB. 

a lloU. 1.37. 
Palm..)?. 

I Male, .l.'iS. 
.i Co. ‘i;J. 


Sec/, 65. Secondly, Where a good warrant is executed in an 
unlawful inanuor; a.s if a hailifF be killed in breaking open a 
door or window to arri'.st a iiiati; or pcrhap.s if he arrest one on 
a Siim/ai/ .since ‘jy Car. ‘2. c. 7. by which all such, arrests are 
made nniawfiil.(l) 


S Hale, 117. dro. Salk. 7!). Foi.tci’s Crown Law, 311. ;519. 


7\.s to Tin; I iFTii INSTANCE of this kind, viz. Such killing as 
hapjicns in the execution of an unlawful action, whereof the 
jnincipal purpose was to usurp an illegal autliority. 


Vide c. 

10. s .'). 


Dougl<i>, ‘.'DO. 


Seri. (Id. It .sccius clear, that if persons take upon them to put 
others to death, either by virtue of a new coinnii.s.sion wholly un¬ 
known to our laws, or b> virtue of any known juiisdictiun which 
clearly o.xlend.s not to cases of this nature, as if the court of 
connnon pleas cause a man to be executed for treason or felony, 
or the coiiit martial, in time of peace, put a man to death by the 
martial law, both the judges and oflicers are guilty of murder. 

Seri. 67. But where persons act by virtue of a commission, 
which il it were .strictly r<;gular would undoubtedly give them 
full aiithoiity, but happens to be defective only in some point of 
form, it s»’ems that they are no way criminal. 


As to THE SIXTH INSTANCE of this kind, viz. Such killing as 
hap])cns in the execution of an unlawful action, where no mis¬ 
chief was intended at all. 


(\ n. i'7. 
.3 lii'l .'j7. 

1« Mod. 

1.d. Kriv. 113. 
I’rin. J’. L. 


S. V. C. ID. 

I’llltnn, HU. 

Croiii. UT. 

4.3 Ld, 3, .3.3. 
P. Cor. 1D3. 
llritl. c. .3. 

4 lust. iiil. 


1 Hale, 429, 
430. 


Seel. 6‘ft. It i.3 said, that if a person happen to occasion the 
death of another, inadvisedly doing any idle wanton action, which 
cannot but be alleiided with the manifest tlanger of some other; 
as by riding with a horse, known to be usci to kick, among a 
multitude <»f people, by whie'i he mt'ans no more than to divert 
himself by putting them into a fright, he is guilty of murder. 

Seri. ()!). Also it hath been anciently holden, that if a person 
not duly aiilhorisetl to be a p/ii/.sirian or singcon, undeitakc a 
cure and tlie patient die under his hand, he is guilty of felony ; 
but inaMiuieh a.s the books wherein this opinion is holden were 
written belore the siatutc of tl.S lien. c. 1. which first ex¬ 
cluded .such felonious killing as may be >. ailed wilful murder of 
malice prepeiiM', from the bciujlil e»f clergy, it may be well que.s- 
tioned whether such killing shall b( .said *^0 be of malice pre- 
jiense, withhi '.he intent of diat statute. 

Serf. 70 . llowever, it is certainly highly ra'di and presump¬ 
tuous for inV'.kiiful persons to iindeituke matters of this n.iture; 
and indeed the law cannot be well loo severe in this ca.se, in 

order 


(1) ofllcvis leirnl w,irrant lo ar- 

w-i fur il b'L-.'uli of il.f iiiiiy lii’oiik open 

ilr.urM, after ui'.'ii due iiolico and dc- 

luaiulcd adiuitlaiiLr. iMisti r, ISO. but tlu'yuimiot 
jiisiily brcakiii;^ opt'ii fiiliiufj doors or niiidims to 
. o'ciito a civil .suit. I'o-t. .'>I9, .'iaO. t^oivj). 3, 
'I liiTi foic, wl.iTC a man, win' b-'.l been arrested, 
liy tliL artful loiitrivuiicu of ai-. nilu'cr, lijion civil 
ptoc.’ss (t.'iat of the uarrant I','.-in;.' been filled up 
af.cr It had kxii scaled^, obliged the oflievr to de¬ 


camp by snappiiig a j>I.stol at liim throe tiraos ; but 
the ollioor nduniinj: lo the hoii-c, accompanied hy 
the ]il;tinlilY and the atioriicy, and all three at- 
tcm|>tiiig to force in, the mm wilhia fired a gun 
throiigli the dour and shot the attorney, it was 
rilled maii.sl.iugliicr only. 10 St. Tr. 462. Fosr. 
311,312. See also the case of Mary Adey, Cases 
in C. ]j. ‘2(1 edit. 188. and Uic Gordons’ case. 
Cases Cro. Law, 412. 
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order to deter ignorant people from endeavouring to get a liveli¬ 
hood by such practice, which cannot be followed without the 
manifest hazard of the lives of those who have to do wirii them: See Dalt. c. 93. 
but surely the charitable endeavours of those gentlemen who isr. 

study to qualify themselves to give advice of this kind, in order 
to assist their poor neighbours, can by no means deserve so 
severe a construction from their happening to fall into some mis¬ 
takes in their prescriptions, from which the most learned and ex¬ 
perienced cannot always be secure. ”***" P**"**- 

* culars relating 

to tlih hciul, !>cc the chapter of Priiicqiats and Accemriet, in tliu second book. 


, CHAP. XIV. 


OF PETIT-TREASOX. 


At common law not only the oft’onces specilied in the twenty- s Inst, so, at. 
liftli of Ednutrd l/ie Third, but many otlters also were esteemed 
petit-treasons, which are not so at this day; as («) piracy by a (a) 40 Ass. 35. 
siibjt'et; {{>) iliscoverv of the king’s counsel by one of the grand (^') 27 Ass. es. 
jury ; (c) an attempt by a wife to kill her husband, &c. 

(c) .S. I*. C, 10. See 1 JlaJe, 377 to*332. 


Sect. I. But by iij lulw. st. o. c. 2. no ofl'ence shall be ad- 
jtulged petit-treason, c.xcept in the following instances: 

1. Where a servant kills his master. 


2. Where a wife kills her husband. 


;J. W here an ecclesiastical man, secular or religiou.s, kills his 
prelate to whom he ow(;s obodit'uce. 

Sect. 2. And this statute hath been so strictly construed, that Plow. 86. 

no other case whatsoever, which cannot be brought within the 

, , • I • , 18Llu. C.1.H 

meaning of these words, however it may bo in its own nature 

moie heinous, shall, by paiity of reason, be o.xpounded to be Dalis, 14 . 

within the equity of them; aud therefore the murder of a father j Imt.eo. 

by a son shall not be punished as petit-tieason, unless the son [^ 0111 *^ 10 *’ 

may, by a reasonable construction, come under the word “ ser- 1 Hiiic.jso. 

vaut,” s(;rving the fatlu;r for meat, drink, clothes, or wagtis, in Lamb. adS. 

w hich case he shall be indicted by the name of a sia vant. 

Sect. a. Yet the murder of a mistress, or of a master’s wife, illali-, 300. 
has been adjudged jietit-treason within this statute ; for notwith- 1^* U. 12. 
standing the person slain can in neither of these ease.s, in good Plow. 80 . 
grammar, come under the word “ master," yet they are clearly IL <>• •17'. 

within the meaning thereof, being used here to signify any person 

to whom another stands related as a servant. 


Sect. 4. Also the munler of a person by one who w'as his ser- 33 A<.s. 7 . 
vaut, upon malice conceived during the service, though it be not y'p“c 
within the express words, is within the meaning of them, inas- piow. mo.' 
much as it is but the execution of the treasonable intention of the 1 Co. 99. 
party while he was a servant. 3 Inst. 20 . 

Sect. 5. Also the procuring, aiding, or abetting, of any of these 3 Inst, to, 21 , 

offences, 



IDS 


1 Hale, 379, 
Vycr, 33i. 


1 Hale, 378. 
S80. 

Dalis. 16. 
Dull. c. 91. 
Croiii. 19, 20. 


Dyer, 2a4. 
JJ. Cor. 119. 


40 Ass. 23. 

.3 hist. 20, 21. 
139. 


Croiii. 19. 

Dye, 120,332. 
Moor, 91. 
Dalis. 16. 


1 Hale, .382. 
Dyer, .1.32. 
Croiii. 'll. 

, Dalis. 16. 


l^alc,S78. 

382. 

4 Comm. 204. 


OF PETIT-TREASON. Bk. I. 

oiFeuces, is clearly punishable within the meaning of this act, in 
the same manner as it was before; for the plain intent of the 
statutes is only to restrain the judges from proceeding against 
other crimes, as petit-treasons, but no way to alter the law as to 
these; and therefore it seems agreed, that persons accused of 
petit-treason shall be cou-strued to bo either not guilty at all, or 
principal or accessary according to the known rules of law in 
other cases. 

Sect. 6. And from hence it follows, that if the fact appear to have 
been done upon a sudden falling out, or in the party’s necessary 
sell-defence, &.c. it cannot be petit-treason; for inasmuch as all 
petit-treason implies murder, and is the highest degree thereof, 
wherever the circumstances do not make the offence murder, 
they cannot make it petit-treason; and viee versa, generally 
wherever the circumstances are such as will make the killing of a 
stranger by a stranger murder, they make the killing of a husband 
or master, &c. petit-treason. 

Sect. 7. Vet it hath been adjudged, that if a wife or servant 
procure a .stranger to kilf the husband or master, in the absence 
of such wife or servant, neither the procurer nor actor are guilty 
of petit-treason, hut of murder only; because it is an allowed 
maxim, that //m offence of an accessarj/ can never be of a higher 
kind than that of the principal; hut it seems clear, that if the wife 
or servant be either actually present when the crime is done, or 
present only in judgment of law, as being in the same house, but 
not in the same room, (in which case the hopes of their immedi¬ 
ate assistance encourages and emboldens the murderer to commit 
the fact, which otherwise perhaps he would not have dared to do, 
and makes them guilty in the same degree, as if they had actually 
stood by with their swortls drawn, ready to second the villainy) 
such wife, or servant, being principals as much as the stranger, 
are guilty of petit-treason, and the stranger of murder. 

Sect. 8 . Hut it is said, that if a wife procure a servant to kill 
the husband, both .no guilty of petit-treason; and even if a 
stranger procure a v'ife, <*r servant, tp kid the iuisband or master, 
it seems that he may be indicted as acces.^ary to petit-treason. 

Sect. <). A wife divorced can-a adulic.rii vcl scrvitice is still 
within this law, because the bond of ma. iniony is not thereby 
dissolved, and she maj aiyiin liiw fully cohabit w'ith het husband. 
But a divorce causa consangninitatis vel pra’cantractus entirely 
dissolves tl-.e nuptial tic, and annihilates the very character of 
wife. Therefore, a wife de facto only, and not de jure, cannot 
commit this crime, for she has no lawful lord to whom she owes 
subjection and obedience. Neither can a husband be guilty of 
Ibis crime by killing liis wife de jure, for there is no reciprocity 
of obedience and subjection. 

i' ‘Serf. 10. A clergyman living and beneficed in one diocese 
who kills the bishop or metropolitan of that diocese, or of the 
diocese where he may be beiieliced by dispensation, or the bishop 
who ordained him, may be guilty of this offence; for a canonical 
obedience results both from institution and ordination. 


t Sect. 
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f Sect. 11. Principals in this offence were first debarred the 
benefit of clergy by 12 Hen. 7 . c. 7. and accessaries both before 
and after, by 4 and 5 Philip and Mary, c. 4. (1) * 


(1) The law considers pettif-tTeafon and murder as 
one uflciice, differing only in circumsiauce and de¬ 
gree; Fost. 327. Cases in Crn. I.aw, 3d Kdit. 363. 
and the principles that govern in the case of mar- 
der, are equally applicable to petty-treason, 4 Com. 
£04. And autrejoh acquit, or attaint in murder, is 
a good bar in petit-treason, and e coiwerso, £ Hale, 
346. 333. 3 Inst. 313. It is included in a pardon 
under the name of murder, 1 Hale, 378. And the 
offender may be. indicted either for petty-treason, 
murder, or inauslaughter, and tried and found 
guilty on such indictment, of either of those erimes 
resjrectively, according as the ease may appear 
U))on tile evidence, 1 Hale, 378. Foster, 336. 
Henrietta lladbouru’s Case, Cases in Cro. Law, 
363. 

But if the prosecutor be apprized of the real 
rase, he ought to adapt the bill to the tnilli of the 
fact, Kosl. 104. 336. For though the ollences arc 
to most purposes (oiisidered as subslaiiti.illy Ibe 
same, yet there is at cuiumon law some dill'crence 


with regard to the judgment, and a very material 
one with regard to the trial. Fost. 337. The pu¬ 
nishment is, in a man, to be drawn and hanged ; 
and in aworaan, it was, at common law, to be drawn 
Htui burned; 1 Hale, 3%?. 3 Inst. 311. Bat by 
30 Geo. 3. c. 48. the punishment of burning is abo¬ 
lished : see b(x>k 2. ch. 43. s. 6. And, on the trial, 
the prisoner is intitled to a peremptory challenge 
of thirty-five, Fost. 337. Two witnesses also are 
required both on the indictment and at the trial, 
1 Edw. c. 13. Fost. 337. And the 5 and 6 Ed. 
6. c. 11. by general words extending to all trea¬ 
sons, requircth that the witnesses, if' living, shall be 
examined in ]>erson upon the trial in ojicn court. 
Depositions therefore taken before the coroner, or 
informations taken by a justice of peace, are nut 
evidence whereon to ground a conviction of petit- 
treason, if the party be living, tboiigli unable to 
travel, or kept out of the way by the prisoner, or 
bis proeureraenf. Fost. 337. See Kudbouru’s 
Case, Cases in Cro. Law, 363. 


CHAP. XV. 


OF MAIMING, 


Ctmi/ton, Fe/oitiotia, and aggravalcd Assaults. 

IX Ircatiiig of the offences of Mayhem, 1 .shall eon.sidcr, 

1. What offences against the members of a man’s body are 
esteemed maims. 


2. How they are punished by the common law. 

.3. How by statute. 

As to the first particular, vii. What shall be esteemed maims. 

Sect. 1. It seems, that suc*li a hurt of any part of a man’s body s.P. C. 3. 
Avliercby he is rendered less able, in fighting, either to defend 
himsclt or to annoy his ativersary, i.s properly a maim. 3 

and see Mr. Uceves’s Hist. English Law, 3 vol. page 34, 36. 

Sect. 2. Ami therefore, the cutting off or disabling or iveaken- 25 F.dw. 3 . 
ing a man's hand or finger, or striking out his eye or fore-tooth, ph94. 
or castrating him, arc said to be maims; but the cutting off his 
oar or nose, 8tc. are not esteemed maims, because they do not 4 BI. Comm. 
Aveaken, but only dislignre him. 206 . 

As to the second particular, viz. How such offences are pu¬ 
nished by the common laiv. 


Sect. .1. It is to bo observed, that all maim is felony. It is Uract. 144 . 
said, that anciently castration was punished with death, and other Fieta, bk. i. 
maims with the loss of member for member. But afterwards, no ^ 
maim was punished in any case with the loss of life or member, a'lust. Vj. ns. 
but only with fine and imprisonment. Stra. iioo. 


Sect, 
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Sect. 4. By the common law also, if a person maim himself, in 
order to have a more specious pretence for asking charity, or to 
prevent his l>eing impressed as a sailor, or inlisted as a soldier, he 
may be indicted, and, on conviction, tiued and imprisoned. 

As to the third particular, viz. How far maim is punishable by 
statute. 


f Sci^t. 5. By 22 and 2i{ Car. 2. c. I. it is enacted, “ That if any 
" person shall, on purpose and of malice forethoiiglit, and by 
“ lying in wait, unlawfully cut out or disable the tongue, put out 
“ an eye, slit the nose, cut ott’a nose or lip, or cut oil or disable 
any limb or member of any subject of his majesty, with inten- 
“ tion in so doing to maim or disfigure, in any the manners before- 
“ mentioned, such his majesty’s subjects, that then and in every 
“ such case, the person or persons so oft'ending, their counsellors, 
“ aiders, and abettojs, knowing ot^ and privy to the oli'enco as 
“ aforesaid, shall be and arc by the said statute declared to be 
“ felons, and shall sull’er death as in cases of felony without be- 
“ netit of clersrv.” 


Wooclbnm and 
Coke's Case at 
tlie Siitfolk 
Assizes, 
n (ico. I. 
6St.Tr. 21 a. 
See Geo. 1. 
e. 22. 


Sect. 7* But by 22 and 23 Car. 2. c. 1. s. 2. it is provided, 
“ That no attaiiuh r of such ftdony shall extend to corrupt the 
“ blood, or forfeit the dower of the wife, or the lands, goods, or 
‘‘ chattels of the oll'endcr.” (I) 

t Sect. 8. If a man attack another of malice forethought, in 
order to murder him with a bill, or any other such like instru¬ 
ment, which cannot but endanger the maiming him, and in such 
attack happen not to kill, but only to maim him, he may be in¬ 
dicted on this statute, together with all those who were his abet¬ 
tors, &c. and it sliall be left to the jury on the evidence, whether 
there was a ilesign to murder by maiming, and consequently a 
malicious intent to maim as well as to kill, in which case the of¬ 
fence is within the statute, though the primaiy intention was to 
inuider. (2) 

t Sect. 


(1) Tills .!(*, wliich Is coaimunly called tin Co- 
vciitfy Afl nas occasioned by an as‘-.ml( on Sir John 
Coventry in the street and sliti 'i; liiMiose, li\ some 
jiersoiis ulio lay in wail for liiiii, tliis, it is said, 
was done, in revenue from some obnoxious words 
uttered by him in parliament, in wliieh be refleeteU 
on tlie profligate rondnet of Cbas. tl. in respect to 
bis intercourse with actresses. In order to bring an 
olfender witliiii tills act, the fact iiinst be done by 
lying ill wait: but the st. of 4;5G''). 3. c. bfl. gives 
a much more extensive remedy, and supersedes in 
a gre^t me.isinc ihu necessity of the slatuti of Cha. 
2. and of !• Geo. 1. On th is subj'. ct vide next sect. 
As.sault with Intent to murder. 

(2) This case has iiowe'-rr been since questioned, 
in lilt! case ofRhjn-iiek Williams, iiidielcd for as¬ 
saulting Miss Portir, 'vitb an intent to cut her 
garments, against the datnie c! uGeo.l. Itappear- 
ed !liat the prisoner’s ob|eet vas the brutal one of 
wounding her person, though in tloiug so he neces¬ 
sarily cut her clothes. Upon i!»' authority ot the 
ruling in the case of Coke and WiMulburii, that the 
party intended all the minor things necessary to 
accomplish his purpose, tliougii not liis nliitiiate 


and principal liU< i.t, Buller, J. diieetcd the, jury 
to (iiid him guilty oi’ die eharge in die indictment, 
iiaini'ls, of .111 assanll witli intent to e'd and destroy 
the ganii, nts; but the judges held this to be wrong: 
and J'iyre, ('.. I>. qu' -tioned the proprie'y of the 
deci.sioii in I'le east lo tlie Wing against Coke .and 
Woodbiirii. K. I’. C. s. 1. p. 424. 

Several cases have been decided a:, above under 
the Coveiilrv art, as to what sboaltl be eoiisidcrcd a 
“ in uait,” but they ire now imniau rial since 
the passing the statute of 13 Geo. 3. as the lying in 
w.iit is no ingredient in the assaulting iioder the 
latter ait, Rut it is necessary'to coiusider what 
shall be said to be u cutting under this l.i«t act. This 
is a question of fact upon tlie evidence, wlicther the 
woiiiidiiig be a ritttinjr or not, and it is iraiuateriai 
witli wliat instrument it be. done, whether with an 
instrument iiiaiio for cutting or not, so that in fact 
the wound be a “cut;’’ this was decided in the 
case of one Harwood, who was convicted at the 
Old Hailey, Jan. sc.ss. 180.J. He had been de¬ 
tected ill attempting to coiiiiuit a felony, and in 
order to escape apprehension he struck the prose¬ 
cutor with an iron crow bar on the head, 'i'lie 

surgeon 
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t Sect. 9. It has been decided upon the Coventry Act that a Barney Canol’s 
large transverse cut across tlie nose, so wide and deep as to render ^ 
the bone visible, is a slitting of the nose within the statute 22 and 

2.‘3 Car. 2. c. 1. although the nostril is not thereby perforated. 

ICvidence being given by surg(?ons that what was then called a 
cut was formerly in old surgical writers called a slit, the term used 
in the statute. 


+ Sect. 10 . Rut it has been ruled, that where a husbaifd, who ixe’sCav, 
had lived a long while separate from his wife, visited her and per- 9*^‘ 
suaded her to let him sleep with her, and took an opportunity, p^rkeb 
during the night and while she was asleep, to make a wound Chirf Huron. 
across his wife’s throat, about three inches in letigth, with a razor 
which he had procured and concealed for the purpose, the of- Tickner’s Case, 
fence was not complete; for though it was a sufficient lying in 
wait, yet it was not such a maim as the act requires, as both arc 
necessary before an offender can be convicted. 

'I' Sect. 11. So also it has been said, that to follow an accom- Case of John 
plice in picking pockets, with intent to maim any person who 9' 
shall detect him, is a li/ittg in loait within this statute; for a per- 
son w ho intends to maim another, an<l by deliberately watching Kvnp, ChUf 
an opportunity, carries that intention into execution, may be saiil 
to lie m wait on purpose. ’ 


‘1' Sect. 12. Rut it seems, that tlui lying in wait must be for the Th knt r’s Case, 
purpose of committing the inaiiii; for where a person w'as steal- <>• B. •‘V-b. Sess. 
ing the turnips of another from his held, and, on the owmer going 
up to him, struck him immediately on the nosi;, w'ilh a siiarp in- opinioii of ihc 
.strument hxed into a stick of wood, which .slit his nose, it was twelve judges. 


determined, that although this wa.s a slitting of the nose, yet nei¬ 
ther the malice nor the lying in wait were sufficiently clear, to 
brinjv the olfence within the statute. 

v7 


Of A bsaults and Batteries. 

As to AssAi’i.TS AM> nATTinuKS, I shall consider the follow¬ 
ing particulars: 

1. What shall be said to be an assault. 

2. What shall be said to be a battery. 

3. In what cases assault and battery may be justihed. 

4. In what manner they are to be punished. 

As to Tin: fihst point, viz. What .shall be said to be an 
assault. 

Sect. 


surgeon in liis evidence slated limt a part of llic 
bone of (lie skull was cut out like a piece of quill. 
The chief baron, who tried the iidsoiier, thought, as 
the implement was rather calculated for bruising 
than cutting,it was doubtful whether it came within 
the meaning of the act^ liut tlie judges held the con¬ 
viction riglit. 

So in a case tried before Mr. J. Cliambre at 
York Lent Ass. 1H06, the incisions were made with 


a claw of a hammer, but the surgeon stated they 
were indiums, 'llie judges belli the coiiviction 
right. 

Hut ill a case of John Adams, who was tried at 
the Old bailey, Jan. sess. 1808—a blow on the head 
given witli an iron bar, and which had given a 
contused and not an incised wound, the judges 
held the case not within the act. 
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Pulton, 4. 

6 Mod. 173, 
174. 

2 R. Abr. 545. 
1 Vent. 256. 

1 Mod. 3. 

1 Keb. 921. 

41 Bd. 3. 40. 

42 Ed. 3. 7. 

45 Ed. 3,24,25. 
32 Ass. 60. 

S R. Abr. 51.5. 
10 Mod. 187. 

3 Keb. 515. 
Law of Kvid. 
235. 


22 Ass. 11. 
Poll. 3. 

Lamb. 126. 
Salk. 384. 

6 Mod. 149. 
172. 

1 Mod, 3. 

3 Lev. 404. 
Skin. 387. 

2 R. Abr. 546. 


Sect. 1. It seems that an assault is an attempt, or offer, with 
force and violence, to do a corportd hurt to another; as by strik¬ 
ing at him with or without a weapon; or presenting a gun at him 
at such a distance to which the gun will carry; or pointing a 
pitch-fork at him, standing within the reach of it; or by holding 
up one’s list at him; or by any other such-like act done in an 
angry threatening manner; and from hence it clearly follows, 
that ope charged with assault and battery, may be found guilty 
of tlie former, and yet acijuittcd of the latter. But every battery 
includes an assault; therefore on an indictment of assault and 
battery, in which the assault is ill laid, if the defendant be found 
guilty of the battery, it is sufficient. Nolwithstauding the many 
ancient opinions to the contrary, it seems agreed at this day, that 
no words whatsoever can amount to an assault. 

As to the SECOND POINT, w. What shall be said to be a 
battery. 

Sect. 2. It seems that any injury whatsoever, be it never so 
small, being actually iloiic to the person of a man in an angry, re¬ 
vengeful, rude, or in.solent manner, as by spitting in hi.s face, or 
any way touching him in anger, or violently jostling him out of 
the way, are balterii's in the eye of the law. But it is said to be 
no battery to lay one’s baud gently on another whom an officer 
has a warrant to arrest, and to tell the officer that this is the man 
he wants. 


As to TiiK TiiiiJD POINT, vjz. III wliat cuses an assault and 
battery may be justified. 


6 Mod. 172. 
230. 263. 

4 Conmi. 145. 
216. 


Sect. 3. This is so fully set forth in the chapter of Surety of 
the Pence, that there seems to be no need of any con.sidoratiou 
thereof in this place; and therefore I .shall only add, that where 


11 Mod. 4.3.52. a man in his own defence beats another who first a.s.sault.s him, 
L^Ra ^177 advantage thereof upon an indictment, as well 

1 Sid. 246. ' as upon an action ; but with this difi’erence, that in the fir.st ca.se 
Holt, 699. he may give it in evidence upon the ple-i of not guilty, and in the 
latter he must plead it specially. 


As to THE voiTiiTii POINT, VIZ. IIo’v unlawful a.ssault.s and 
batterie.s are punished. 


8 Mod. 283. Sect. 4. There is no doubt but that th.. wrongdoer is subject 
1 Bac. Abr.56. fioth to an action at the suit of the party, wherein he shall render 
damages, 8tc. and also to an indictment at the suit of the king, 
wherein Ik? shall be fined according to the heinousucs' of the 
offence. 


It had been ruled that a man could not be indicted in one in¬ 
dictment for assaulting two persons, but that there ought to have 
been a separate indictment for the assault upon each, (K. v. 
Cleuden, Lord Raymond, 1572, 2Str'. 870); but this doctrine 
was overruled in the case of R. v. Bcnfield and Saunders, 2 
Burr. 984, and Builer J. said, “ the point is, where it is one act, 
“ and then tlie offence is the same.” 


Jssault 
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Assault with intent to Murder, or do grievous Bodily Harm. 

The various intentions and motives with which assaults may 
be made upon the persons of others, or the circumstances by 
which they may be aggravated, may be distributed—1. With in¬ 
tent to murder or do bodily harm. ^2. With intent to rob. 3. 

With intent to destroy garments. 4. Assaulting master wool- 
comber for not complying with illegal bye-laws. 5. Assaults on 
account of money won at gaming, (i. Assaulting persons 
wrecked. 7. Mariner assaulting his commander to hinder him 
lighting his ship. 8. Beating clerk in orders. 9. False impri¬ 
sonment ; 10. Kidnapping and leaving seamen abroad. 

The ancient common law of England provided with such anxi¬ 
ety for the personal safety of the subject, that every act done 
against another, which might in its consequences prove fatal to 
his existence, was construed to be felonious. Of this there are 
several instances in the Year-Books of Edward the Second and 
Edward the Third. («) In the reign o( Edward the Fourth the State 

mvixim voluntas repiitahilur pro J'nclo began to grow obso- ’ 

lete ; {b) and this offence was considered as a high misdemeanor 
only, punishable at discretion, (c) Bui the daring outrages of 9 p;, 5 ,^* 4 
certain persons, soon after the accession of the present royal fa- pi, 28. 
inily, confederated in disguised habits, under the apptdlations of (r)P.SiTj.rhc- 
the lilacks, made it necessary that the old law of England shoidd, 8St.Tr. 
in some instances, be rcMved. 

f Sect. S. And accordingly it is enacted by 9 Oeo. 1. c. 22. 
sect. 1. “ That if any person or persons shall wilfully and ina- 

“ liciously shoot at any person in any dwelling house or other 
place; or shall forcibly rescue any person in lawful custody 
for the said offence; or shall, by gift or promise of money, or 
other reward, procure any other to join M'ith him or them in 
** such unlawful act, such offenders shall be adjudged guilty of 
“ felony, and suffer death without the benefit of clergy.” 

i' Sect. 3. By sect. 14. “ Every offence done or committed 
“ contrary to this act, shall and may be enquired of, examined, 

“ tried, and determined in any county within that part of Great 
“ Britain called England, in such manner and form as if the fact 
had been therein committed.” 


IFpon this act the following constructions have been made : 

"1* Sect. 4. First, That this clause of the act is entire and in- By all iho judges 
dependant, and has no relation whatever to that part of the act 
rtdating to the offenders being armed and disguised. g jjtl'iv. 

+ Seel. 5. Secondly, That a private prosecutor has an option Richard Mor- 
to prefer his indictment for the above offence in any county of rii’s ca«c, 2 Bl. 
England which shall appear to be most favourable to the ends of 4 xirnritep, 
justice. 4 <J 0 . 


t Sect. 6. Thirdly, It is said, that if the shooting be in a Re-c r. Count 
dw'elling house, it is not necessary to state the name of the per- 
son whose house it is ; but it is clear, that if the prosecutor do ' 

state the name, it must be stated truly; and therefore if there be 
a variance in the Christian name only, it is fatal. 


t Sect. 



112 


Bk. 1. 


OF MAIMING, &c. 


Gartineau’scase, *f- Sect. 7- FOURTHLY, It is also dearly agreed, that to make 
Cwes Cro. I^aw, gjj offender guilty of maliciously shooting within the penalties of 
this act, it must appear in evidence to be a shooting under such 
circumstances, that if death had ensued, the homicide would, in 
construction of law, have amounted to the crime of murder; for 
Rext). Dunn Otherwise the absurdity might follow, that the offender might be 
O. B.Oci.Scs. convicteil of a capital crime, although the party is living, and of a 
single felony, viz. manslaughter, though the party were killed. 


Rex V. Davis, 
Cases Crown 
Law, 31>l. 


t Sect. 8. I’lFTiiLY, It seems also to be certain that as this 
is a new crime, and the statute has made it consist in being 
committed not only wilj'ulbf but malicioush/, it is necessary in the 
indictment to charge that the offender “ w'ilfully and maliciously 
shot, &c.” 


Rpx V. ElliiiW, 
O. B. July Ses¬ 
sions, 17ii7. 


+ ASerf. 9* Sixthly, It is also said, that before a person ran 
be convicted upon this statute, the jury must be satisfied that the 
instrument was loaded with gunpowder, and with a bullet, slug, 
or other deadly substance; but that it is not necessary to give 
evidence of tlnvse facts specifically, for that if they appear from 
the general circumstances of the case it is sufficient. 


Riiipson’s ciise, 
O. H. April 
ScXMOII!), 17U1. 
See alio Gan- 
sell’s cast, 1773. 

The Coal-heav¬ 
ers’ case, Cases 
Crowtil-aw, 6l. 


f Sect. 10 . Seviintiilv, It seems also to be necessary to 
prove that the gim, or other instrument, was pointed not merely 
toward but directly at the prosecutor. 

+ Sect. 11. Eioutiily, It is determined, that this statute ex¬ 
tends not only to the person or persons who actually shoot at ano¬ 
ther, but also to every person who is present aiding and assisting to 
commit the offence ; for as tlie statute crealos a new felony, it 
of course possesses all the qualities incidental to a felony at com¬ 
mon law. 


The case of Gib¬ 
son,Alultuii, and 
Wigj;, Cases 
Cro. Law, t>8B, 
Sec also Rex r. 
Young, 3 Term 
Rep. 105. 


t Sect. 12. It seems therefore that an indictment charging 
several persons jointly as principals in the lirst degree is good, 
and that if it appear that some one person then present did mali¬ 
ciously shoot at another, evidence that some or all the jicrsoiis in¬ 
dicted were only g'iilt> as principals m the second degree, is suf¬ 
ficient to convict one, or some, or all of the defeiniauts on such 
joint charge. 


JJy slat.-1;3 Geo. 3. c. off. It is enacted “ That if any person 
“ or persons, from and after the 1 at day of I uly, 1803, shall, either in 
“ England or lieland, vllfnlK, maliciously, and unlawfully shoot at 
“ any of his Majesty’s subjects; or shall wilfully, maliciously, and 
" luilawfidly present, point, or level any loaded fire-arms -at any 
" of his Majesty’s subjects, and attempt, bj drauing a nigger or 
" in any other manner to discharge the same at or against his or 
‘‘ their person or persons; or shall wilfully, maliciously and un- 
lawfully sfa/> or cut any of his Majesty’s subjects with intent, in 
" so doing or by means thereof, to murder or rob, or to niaini, 
“ disfigure or disable such his Majesty’s subject or subjects; or 
“ with intent to do some other grievous bodily harm, to such his 
“ Majesty’s subject or subjects; or with intent to obstruct, resist, 
" or prevent the lawful apprehension and detainer of the person 
“ or persons so stabbing or cutting, or the lawful apprehension 
“ and dt tainer of any of his, her or their accomplices for any of- 

“ fence 
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fences for which he, she, or they, may respectively be liable by 
“ law to be apprehended, imprisoned or detained; or .shall wil- 
“ fully, maliciously, and unlawfully administer to, or cause to be 
“ administered to, or taken, by any of his Majesty’s* subjects. 
“ any deadly poison, or other noxioits and destructive substance 
“ or thing, with intent such his Majesty’s subject or subjects, 
** thereby to murder, or thereby to cause and procure the luis- 
carriage of any woman, then being quick witli child, that then 
“ and in every such case the person or persons so offending* their 
“ counsellors, aiders, and abettors, knowing of and privy to such 
offence, shall be, and are hereby declared to be felons, and shall 
suffer death as in cases of felony, without benefit of clergy ; 
“ provided always, that in case it shall appear on the trial of any 
“ person or persons indicted for the wilfully, maliciously and 
unlawfully shooting at any of his Majesty’s subjects, or for 
“ wilfully, maliciously and unlawfully presenting, pointing or le- 
veiling any kind of loaded fire-arms at any of his Majesty’s sub- 
jeets, and attempting by drawing a trigger, or in any other 
manner to discharge the same, at or again.st his or their person 
or persons, or for the wilfully, maliciously and unlawfully stab- 
biiig or cutting any of his Majesty’s subjects, with such intent 
“ as aforesaid, that such act of stabbing or entting(3) were cojii- 
milted under such circumstances, as that, if death had ensued 
*' therefrom, the same would not in law have amounted to the 
crime of murder ; then and in every such case the person or 
“ persons so indicted shall be deemed and taken to be not guilty 
“ of the felonies whereof they shall be so indicted, an«l b«* thereof 
“ ac<piitted.” 


Assault with intent to Rob. 

The old maxim of the criminal law, that vohnilus reputahitur Jr-Usi/. 



Fourth (f), a different doctrine began to be held ; and men were no 
longer punished for crimes which they only meditated, but had not 
actually committed (d); and since that time the bare intention to i.s!, i ,m'a.i 
commit a felony has been considered as a misdemeanor only, and y* P- 
punishable by fine, imprisonment. &c. (c). 

But by stat. 4‘3 Geo. .‘3. c. 58. it is enacted, ‘‘ If any person 
“ sliall shoot at, or present, point, or level any loaded fiie-aims‘, 

" and attempt to discharge the same at or against any person, 

*“ or stab, or cut any person with intent to rub, the same is do- 
clufeJ felony, without benefit ofclerg).” 


(c) I’limdf II, 

' is'-s Iciii]) 

il.inlsv.a Inst. 
68 . 


And by stat. 4 (ieo. 4. c. .Ot. . it is enacted, “ If any 
“ persoti .shall maliciously assault any other person with iiiteni. 
“ to rob .sueb other person, or shall by menaces, or by force, iiial'- 
cionsly demand money, seciirily for inonev, good.s, or ch.iUeis, 
“ wares, or merchandize, of any other person, with intent to rob 
“ such other person; or shall maliciously threaten to accuse any 

“ other 


(.j 3 Hiorc npprars lo bp an omission ben* of 
tlie words, •• sbooting af, &c." as in tlin former part 
VOL, T. 


«>i'the act,—S'p nol-' li, (title .\1 litnin,:'.! for de- 
fisnms under tbi'j act. 


1 
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Till; rase of 
lVli*r IVrf.iU, 

0.1). Ucc. Si'ss, 
174(', present 
(1. Jiiii. U'iiles, 
who accorded 
lo Chiijiple’s 
opinion, and 
tliu jirisoncr 
was thereupon 
ari|uitted. 

('a-set C’ro. Law, 

Tliomai’s Case, 
O. U. July Ses9. 
I73f. Cases 
Cro. Law, 271. 


Assaulting any 
person in the 
streets, &c. to 
tear their 
clothes, Ac. 
felony. 


" Other person of any crime punishable by law, with death, trans- 
" portation, pillory, or of any infamous crime, with a view or intent 
“ to extort, gain money, security for money, goods, or chattels, 
“ wares or nierchaiidi/e from the person so tlireatened; or shall 
“ procure, counsel, aiil or abet the commission of the said oftcnccs, 
‘‘ or of any of tbem, every person so offending, being thereof law- 
“ fully convicted, shall be adjudged guilty of felony, and shall be 
“ liable, at the discretion of the court, to he transported beyond 
“ the seas for life, or for such term not less than seven years, as 
" the court shall adjudge, or to be imprisoned and kept to hard 
“ labour in the common gaol or house of correction for any term 
“ not exceeding seven years.” 

Before the passing of this statute it was a felony hy stat. 7 
Geo • 2* c* to assault another with ain/ o^hi.uve weupon with 

intent to rob. Bui the latter statute has not only extended the 
law by making it a felony to assault generally with such intent, 
but has also extcndefl tlu: law by embiaeing the cases of those 
who made it a practice to extort money by working upon the fears 
ofotliers in threatening to accuse them of disgraceful offences, and 
to the. aiders and abettors of such offences. It is couceivc'rl. 
upon the authority of It. v. Remnant, 5 T. R. Ifiy. that it would 
be necessary, in an indictnn'iit on this statute, to charge the of¬ 
fender with a felonious intent to roh, and not merely to “ steal, 
tak<', and carry away,” as that description would not roach the 
deffuitioii of robbery, but merely of simple larceny. 

As to what shall constitute a demand, it has been ruled on tlu^ 
former statute, 7 Geo. 2. tlie words of whirdi were the same— 

'I* Sect. 3. Fiust, That to complete the crime, not only the 
assault, as by holding a pistol towards a coachman on Ids ho.v 
and tolling him to stoj), bnt a de/na/id of the money or otlior pro¬ 
perty iiiiist also uctiiully be made. Jliit in this case it was said 
by iljfr. Justice Chappie, w’ho tried the prisoner, that the demand 
need not be made in express terms, for that a dumb man may 
make a demand, as if he stop a person on the highway, and ])Ut 
his hat into the coach with a pistol in uis hand. 

t9. Vide Ilaward’, Case, 0. B. 1783. Ko. 538. 

"t" Seit. 4. Srcondlv, That both the assault and the demand 
must be made upon the person intended to bt? robbed ; for the 
words of the act are, ‘‘ 'I’hat if any person shall assault, &c. and 
“ demand the money, &c. of any other person, with intent to rob, 
or commit robbery upon, such person.” 

Assault with intenX to destroy Garments. 

By 6 Geo. 1. e. 23. s. 11. it is enacted, “ That if any person 
“ or persons shall, at any time or times, wilfully and maliciously 
“ assault any jierson or persons in the public streets or high wavs, 
“ with an intent to tear, spoil, cut, burn, or deface, and shall tear, 
spoil, cut, burn, or deface the garments or clothes of such per- 
*' son or persons, that then all and every person and persons so 
« oft’. mdiiig, being thereof lawfully convicted, shall be, and be ad- 
Judgfd to be, guilty of felony; and every such felon and felons 
“ shall he subject and liable to the like pains and penalties as in 

“ case 
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“ case of felony; and the courts by and before whom he, she, or 
“ they shall be tried, shall have full power and authority of trans- 
“ porting such felons ibr the space of seven years, upon the like 
“ terms and conditions as are given, directed, or enacted by the 
stat. of 4 Geo. 1. c. 11.” 

■f" Sect, 2. It is said, that as this statute inflicts the punishment Sir John’s Fioi- 
only when the oiFence is coiunuttcd “ in the public streets or hi^h- 
“ ways,* without adding, “ or elsexohere!* an assault and defacing Laws*r<iat'injj 
of a garment in the play-house or other place, not a street or to thcSloiropo- 
highvvay, is not within the act. 

t Sect. 3. It seems also to be clear, that the assault must be Tiie. rase of 
made witli a wilful and malicious intention “ to tear, spoil, cut, ^rniHui^^Cii^os 
“ burn, or deface” the garments or clothes of the person assault- Cro. Law, ijo. 
ed; and therefore, if the wilful and malicious intention be rather 
to injure the person than to deface the garments, although in car¬ 
rying such intention into execution, the garments are cut with 
such an instrument, and in such a way, as plainly to shew that the 
intention to injure the person could not be accomplished without 
cutting or defacing the garment, yet this is not an oflence within 
the statute; for the destruction of the garments must be the pri- 
mari/ intention of the oflender, and not the consequence of his in¬ 
tention to injure the person. 

i" Sect. 4. It is also decided, that the assault on the person and Caw of R. ^ 
the tearing, spoiling, cutting, burning, or defacing the garment, l' ^ 

must be at one and the same time, and must be so chiirged in the 
indictment; and therefore if an indictment state, “ that A. B. 

“ on the 18th of January ma<lo an assault on C. D. S)'c. with in- 
“ tent to tear, &c. the garments of tlic said C. JD. and that the 
said A. Ji. on the said 18th oi January did tear, &c. the gar- 
ments of the said C. D.” without saying, “ that he then and 
there, ^t. did tear tlie garments of the said C. D. Sfc'* the in- 
dictnicnt is bad; for, for any thing that appears to the contrary in 
the indictment, the assault might have been made on one part of 
the day, and the tearing of the clothes on another part of the 
day. (4) 

Jssauhing Master Woolcomher, for mi comph/ing with illegal 

Bye Lau's. 

By statute 12 Geo. 1. c. 34. s. 0. it is enacted, If any per- 
son or persons shall, after 24th of June, 1726, assault or abuse 
any master woolcomber, or master weaver, or other person 
“ concerned in any of the woollen manufactures of this kingdom, 

*' whereby any such master or other person shall receive any bodily 
“ hurt, for not complying with, or not conforming or not submit- 
ting to any such (viz. illegal bye-laws made by journeymen in their 
“ clubsor assemblies,sect. 1.)illegal by-law,ordinances, rules,oror- 
** ders aforesaid; or if any person or persons shall write or cause to 

“ he 

(4) This case was ultimately decided upon the thecaseof Coke and Woodbnrn was decided, (see 
latter objection to the indiutmciit; but the majority ante, noteS.undcrMaybera,) where it was held that 
of the judges thought that ilie conviction was wrong a ir.an must be taken to intend all th(‘ subordinate 

ou die first groiimi, namely that the primary iiiteii- means to efTcct bis primary intent. K. P. C. vol. 1. 
lion must be to destroy the garments: this is di- p. 4S4. 400. 
lectly at variance with the principle upon which 
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** be written, or knowingly send or cause to be sent, any letter or 
other writing or message threatening any hurt or harm to any 
such master woolcombcr, or master weaver, or other person 
concerned in the woollen manufacture ; or threatening to burn, 
pull down, or destroy any of tlieir houses or outhouses, or to 
“ cut down or destroy any of their trees, or to maim or kill any 
** of their cattle, for not complying with any demands, claims, or 
“ jiretences of any of his or their workmen, or others emplo}cd 
" by them in the said manufacture; or for not conforming or not 
** submitting to any such illegal by-laws, ordinances, rules, or 
“ orders as aforesaid, every person so knowingly and wilfully of- 
“ fending in the premises, being thereof lawfully convicted upon 
** any indictment to be found within twelve calendar months next 
after any such oftence committed, shall be adjudged guilty of 
felony, and shall be transported for seven years to some or one 
** of his Majesty’s colonies or plantations in America by such 
“ ways, means, and methods, and in such manner, and under such 
“ pains and penalties, as felons in other cases arc by law to be 
“ transported.” 

By stat, 8. the provisions of the act are extended to combers of 
Jersey and wool; to frame-work knitters, weavers of stockings, 
and to all persons whatsoever concerned or employed in any of 
the said manufactures. 

By the stat. G2 Geo. 2. c. 27. s. 12. the provisions of the 
above sUrtute are extended to j«)urneympn dyers, journeymen liot- 
pressers, and ail other persons employed in the woollen manufac¬ 
tures of the kingdom, and also to journeymen, s«^rvants, workmen 
and labourers employed in the making of felts or hats, and in the 
manufacture of silk, mohair, fur, hemp, llax, linen, cotton, fustian, 
iron, or leather, and in manufacture of those materials mixed one 
with another. 

Assault on Account of Monet/ icon at Gaming. 

By stat. 9 Ann. c. 15. s. S. for preventing quarrels on acconn*. 
of gaming, “ In ease any person oi persons whatsoever shall as- 
“ sault, and bo.u, or challenge or prevoke to light any other per- 
son or per.sons whatsoever, upon a* ^ ount of any money won by 
** gaming, playing or betting at any of the games aforesaid (i. e. 

by s. 1. at cards, dice, tables, tennis, bowls, or other game or 
“ games whatsoever'^; such peiyon or persons ass lulting, &c. or 
challenging, &c. upon the account aforesaid, sha!!. being thereof 
“ convicted upon an indictment or infouuation, forfeit all his 
“ goods, chattels and personal estate whatsoe-ver, and be impri- 
“ soiled in the common gaol of the county where such conviction 
“ shall be had, for two years.” 

On an iudictinenl against Randal and others upon this statute, 
for assaulting the prosecutor on uccouut of money won at gaming, 
ihe latter proved that he had been gaming with the defendants, 
and Itaving lost his money to them, they had proposed breaking 
up and going aivay, but that he objected to it and wanted them to 
play on, saying that they had won his money, and woidd give him 
no opportunity of recovering it back; Ujion which they had com¬ 
mitted llic assault; Buller J.was of opinion that the game being 

over 
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over before the assault began, the assault could not be said to 
have arisen out of the game, but from what the prosecutor had 
said to the defendants. And that it was necessary, in '’order to 
bring a case within the statute, that the assault should arise out 
of the play and during the time of playing; but that here tiie play 
was over, and the dispute had arisen from the prosecutor’s own 
words: and therefore he directed the jury to acquit them of the i F.ast, 423. 
charge. • 

Assaulting Persons Wrecked. 

7 \s to assaults on persons wrecked; by stat. 26 Geo. 2.c. ly. 
it is enacted, “ If any person or persons ’shall beat, or wound, 

“ with intent to kill or destroy, or shall otherwise wilfully obstruct 
" the escape of any person endeavouring to save his or her life, 

“ from such (viz. any ship, or vessel, of his Majesty’s subjects, or 
“ others, which shall be in distress, or which shall be wrecked, 

" lost, stranded, or cast on shore, in any of his Majesty’s domi- 
“ nions) ship or vessel, or the wreck thereof; such person or 
“ persons so offending shall be deemed guilty of felony, and 
btung lawfully convicted thereof, shall suffer death without 
“ bcnclit of clergy.” lly s. 11. of the same act, " If any sheriff, 

“ or his deputy, justice of the peace, mayor, or other magistral;, 

“ coroner, lord of the manor, commissioner of the land-tax, chief 
“ or petty constable, or other peace officer, or any custom-house 
‘‘ or excise officer, or other person lawfully authorized, shall be 
“ assaulted, beaten, and wounded, for, or on account of the 
“ exercise of his or their duty, in or concerning the salvage or 
“ prt'servation of any ship or vessel in distress, or of any ship or 
“ v«!ssel, goods or effects, stranded, wrecked, or cast on slutre, 

“ or lying under water in any of his Majesty’s dominions; then 
" any person or persons so assaulting, beating, and wounding, 
shall, upon trial and conviction, by indictment at the assizes or 
“ general gaol delivery, or at the quarter-sessions for the county, 

“ ruling, or ilivision, where such offence shall be committed, 

“ b«^ transported for seven years to some of his Majesty’s colo- 
“ nies ill America; and shall be subject to such subsequent 
'• punishment, in case of return before that time, as other persons 
“ umler sentence of transportation are by the law subjected unto.” 


Mariner assaulting his Commander to hinder him Jighling his 

Ship. 


liy the statute 22 and 23 Car. 2.c. 11. s.9. for the suppression 
of pirac;y, it is enacted, that “ if any mariner shall lay violent 
hands on his commander, whereby to hinder him from fighting 
“ in defence of his ship and goods committed to his trust; he 
“ shall suffer death as a felon.” The stat. 11 and 12 W. .3. c. 7. 
s. *). more fully enacts that “ any person” guilty of that offence 
“ shall be adjudged to be a pirate, felon, and robber, and being 
“ convicted thereof, according to the directions of that act, shall 
" suffer ilcath, and loss of lands, goods, and chattels, as pirates,” 
&c. 


Beating a Clerk in Orders. 

I here is one species of battery which is aggravated from tlie 
OKumstunce of the character and respect due to the person 

assaulted. 
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assaulted, which is, the beating of a clerk in orders. By st. 9> 
Ed. 2. c. 8. it is enacted, if any lay violent hands on a clerk, the 
'* amends for tlie peace broken shall be before the king, and for 
“ the exconitnunication before a prelate, that penance corporal 
“ may be enjoined; which, if the offender will redeem of his own 
" good will, by giving money to the prelate or party aggrieved, it 
“ shall be required before the prelate, and the king’s prohibition 
" shall not lieso that it appears that three remedies will lie for 
this offence.—1st. An indictment at the suit of the king for 
the peace broken. 2. A civil action for damages at the suit of 
the party. 3. A suit in the ecclesiastical court pro salute 
HtiinuB, and then for the sum that the party may agree to give to 
get rid of the penance—it being usual in those courts to com¬ 
mute their penance for a round sum of money—" perhaps,” says 
Mr. J. Blackstone, " because poverty is generally esteemed by 
“ moralists as the best medicine pro salute anima” (For As¬ 
saulting in a Churchyard, see title Affray.) 

Assaulting Members of Parliament. 

By 5 Hen. 4. c. 6. it is recited thus, “ Item, because that 
** Bichard Chedder, esquire, which was come to this parliament 
“ with Thomas Broke, knight, one of the knights chosen to the 
'' same parliament for the county of Somerset, and menial ser- 
“ vant with the said Thomas, w'as horribly beaten, wounded, 
” blemished, and maimed by one John Salage, otherwise called 
“ John Savage, it is ordained and established, that seeing the 
" same horrible deed was done within the time of the said par- 
“ liamnit, that proeJamation be made where the same horrible 
" <leed was done, that the said John appear and yield him in the 
“ King’s Bench, within a quarter of a year after the proclania- 
tion made ; and if he do not, the same John shall be attainted 
“ of the said deed, and pay to the party grieved his double 
damages, to be taxed by the discretion of the judges of the 
“ said bench for the time being, or by inquest, if need be; and 
** also, he shall make tine and ransom at the king’s will. More- 
“ over, it is accorded in the same parliament, that likewise it be 
“ done in time to come in like case.” 

By 11 lien. 6. it is recite<l and enacted that “ the king, willing 
" to provide for the ease and tranquillity of them that come 
“ to the parliament and councils of the king, by his connnand- 
“ ment hath ordained and established, that if any assault or affray 
“ be made to any lords spiritual nr temporal, knight of the shire, 

" citizen or burgess, come to the parliament or to othe*' council 
“ of the king, i)y his commandment, and there being aud attend- 
" ing at the parliament or council, that then proclamation shall 
“ be made in the most open place of the town by three several 
■ * days, where the assault or affray shall be made, that the party 
“ that made such affray or assault yield himself before the 
king in his bench, within a quarter of a year after the procla- 
“ diation made, if it be in the time of the term, or otherwise at 
“ the next day in the time of the term following the said quarter; 
“tand if he do not, that he 6e attainted of the said deed, and pay 
‘‘ to the party grieved his double damages, to be taxed by the 
“ discretion of the justices of the same bench for the time being, 

or 
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“ or by in(;[ucs^ if it be needful, and make fiue and ransom at the 
“ king’s will; and if he come and be found guilty by inquest, by 
“ examination, or otherwise, of such affray or assault, th^the shall 
“ pay to the party so grieved, his double damages, found by the 
“ itu{uest, or to be taxed by the discretion of the said justices, and 
“ make fine and ransom at the king’s will.” This statute appears 
virtually to confirm the stat. 5 H. 4. c. 6. (o) 

Of false Imprisonment, kidnapping, and leaving Seamen ahrdad» 

False imprisonment is necessarily attended with assault and 
buttery, and is therefore an indictable offence, and is laid as an 
aggravation of the battery. It is a misdemeanor and punishable 
as other misdemeanors. But an aggravated species of false im- 
prisonniont is the privately cariying off any person, and keeping 
lliem secretly confined, which is generally undcrstooil by the 
term kidnapping. The offence at common law was punished by 
fine, imprisonment, and pillory. We may infer from the statute 
of 4.) liWz. c. ] 3. that at that day it was a common practice in the 
four northern counties for marauders and freebooters to carry off 
the inhabitants forcibly from their dwellings, and keep them in 
secret custody, until they had redeemed themselves by paying 
ransom to their captors.—But the progress of civilization, and an 
increasetl population in those counties, has put an end to this 
[iractice, and it is only now remembered as a proof of the barba¬ 
rous manners of tlie period, (vide postca, the statute under 
chapter Offences against the Public Peace). The law ever consi¬ 
dered it a great aggravation of false imprisonment, that the injured 
parly should be sent out of his country, and beyond the protec¬ 
tion of its laws (which seems to be the proper meaning of the 
term kidnapping). N ay, so jealous were our ancestors in this 
n>specl, that they would not sufter those who were detained by 
legal aulhoiity to be sent to a prison out of the kingdom, for by 
the Habeas Corpus Act, 31 Car. 2. c. 2. sec. 12. it is enacted, 

“No subject of this realm, that shall be an inhabitant of England, 

“ Wales, or Berwick, shall be sent prisoner into Scotland, Ireland, 

“ Jersey, Guernsey, or places beyond the seas; and every such 
“ imprisonment is hereby adjjudged illegal: and any subject so 
“ imprisoned may maintain an action of false imprisonment in any 
“ of his Majesty’s courts of record against the persons by whom 
“ he shall be so committed, detained, imprisoned or transported, 

“ and against any person that shall contrive, write, seal, or coun- 
“ tersign any warrant or waiting for such commitment. Stc. or shall 
*• be advising or assisting in the same; and shall recover treble 
" costs, besides damages, which shall not be less than .F.5()(), in 
" which action no delay, &c., shall be allowed, except such rule 
“ of court made in open court, as injustice shall be necessary for 
“ special cause expressed in the rule. And the person who shall 
knowingly write, seal, or countersign any warrant for such 
“ coinmitim'iit, detainer, or transportation, or shall so commit, &c. 

“ any person contrary to this act, or be advising or assisting 

" therein, 

(5^ Fi.r A.MiiiIts in tliu King’s Palacw, vido OiTfnees against the Peace, til.." AlfVay.” Foras* 
chapter ;5, OllVnces against the King, Fur as- saulting persons to prevent the free pasia^cuf grain, 
s.niitiiig Privy Counseliors, vide same. For As- vide jmt, Maiicious iSliscInef. 
suulls in a Church or Churchyard, vide post, 
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rtierein, being lawfully convicted, shall be disabled to bear any 
“ office of trust or profit, and shall incur the penalties of the sta- 
“ tute of prx'munire, 1() Ric. 2. cap. 5. and be incapable of any 
“ pardon from the king, of the said forfeitures, &c.” 

lA’aving Seamen abroad. 

A similar ofl’ence to carrying persons abroad against their will 
is the one of leaving them abroad. To prevent this, in the case 
of seamen, it is enacted by 11 and 12 W. 3. c. 7- s. 8. that" In 
" rase any master of a merchant ship or vessel shall, after the 
" 2f)th of September, 1700, during his being abroad, force any 
" imm on shore, or wilfully leave him behind in any of his ma- 
“ jesty’s plantations or elsewhere, or shall refuse to bring home 
“ with him again all such of the men which he carried out with 
“ him as are in a condition to return when he shall be ready to 
" proceed in his homeward-bound voyage, every such master 
“ shall, being thereof legally convicted, suffer three months im- 
" j)risunnient without bail or mainprize.” 

The statute 58 Geo. 3. c. 38. recites the above provision of 
the statute of William, and that " No mode of prosecuting is 
" provided by the said act in case of offences committed against 
" the same,” and then, " for remedy thereof,” enacts, " That 
" from and after the passing of this act, all offences committed 
" against the said act, shall and may be prosecuted by indictment 
" or information at the suit of his majesty’s attorney-general, in 
“ his majesty’s court of King’s Bench at Westminster ; and that 
" in such indictment or information the offence or ofienccs shall 
“ and may be alleged to have been committed at Westminster, in 
" the county of Middlesex; and that the said court shall be and 
" the same is hereby authorized to issue a commission or com- 
" missions for the examination of witnesses abroad, and that the 
" depositions taken under such commission or commissions siiall 
" be received in evidence on the trial of such indictments and 
informations respectively,” 

The second section recites the twciitv-scvcnth section of the 
statute 31 G. 2, c. 10. which provide'!, "That every master, 

" &c. of any merchant vessel in foreign parts and homevvard- 
" bound froni thence, should take on board so many seafaring 
" men or boys, subjects of Great Briluin, as should by ship- 
" wreck, capture, or other unavoidable accident, be driven or 
" cast away to, or that should bo discharged as unserviceable 
‘‘ from any of the vessels of the royal navy at foreign places, 

" where governors, ministers, and consuls, appointed by his raa- 
" jesly, his heirs or successors, should reside, or where none such 
“ are r(^sident, where any two or more British merchants should 
" resiiie, as the said governors, &c. or merchants should direct, 

'■ not exceeding four for each 100 tons of which his ship should 
<-otisi.st; but that no penalty or mode of prosecution is im- 
" posed or provided by the said act in case of neglect or refusal 
" to oIk y the directions therein containedand then enacts, 

" that iiiiv master or person having the charge of any merchant 
“ vessel belonging to any of his majesty’s subjects, that shall be 
or arrive iu any such foreign parts, and be bound from thence 

to 
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“ to any port in the United Kingdom of Great Britain and Ire> 
land, and who shall be required, in writing, under the hand or 
“ hands of any such governor, minister, consul, or merchants, to 
take on board any such seafaring man or boy, men or boys, 
“ being a subject or subjects of the said United Kingdom, not 
“ exceeding the number mentioned in the said act, for the pur- 
“ j)ose of carrying and conveying him or them to the said port in 
the said United Kingdom, and who shall neglect and refose to 
“ take on board, or to carry and convey him or them accordingly, 
"shall for every such offence forfeit and pay the sum of c£*lOO 
for each and every such man or boy whom he shall so refuse 
" or neglect to take on board and to carry and convey as aforc- 
" said, to be recovered by information at the suit of his ma- 
" jesty’s attorney-general in his majesty’s court of King’s Bench 
" or Exchequer at Westminster; and that in such information 
“ the oll'ence or offences shall and may be alleged to have been 
" committed at Westminster in the county of Middlesex; and 
that the court in which such information shall be brought, 
" shall be and the same is hereby authorized to issue a commis- 
" sion or commissions for the examination of witnesses abroad, 
" and that the depositions taken under such commission or com- 
" missions shall be received in evidence on trial of such informa- 
tion.” s. 2. 

The third section contains regulations to be observed by mas¬ 
ters, &c. of vessels leaving seafaring men or boys in foreign parts 
on account of sickness, in respect of the payment of their wages, 
and imposes a penalty of .£20 on such masters, &c. not comply¬ 
ing with such regulations, to be recovered as above, and aiitho- 
j izes the issuing a like commission to examine witnesses abroad. 


CHAP. XVI. 

OF OFFFNCES MOHE PARTICULARLY AGAINST 
THE PERSONS OF WOMEN. 

Off ENCES against the persons of women are Rape—F'orci- 
ble Marriage—Seduction—Stealing away Infant Children—and 


Compulsory Marriage of Paupers. 

Rape-il) 

In treating of rape I shall consider, 

1. What shall be called rape. 

2. What evidence is necessary. 

3. How it may be punished. 

(1) Rape was anciently felony, and Sir M. 
Hale says was ptinislied with loss of life, which 
was iUterwards reduced to what lie seems to tliink 
a ii-ss severe pu'ushnieiit, via, castration and the 
I.ii 1 4,f eyes ; aii'l lor tliis assertiuii lie refers to the 
rii'thurity uf Ihuctoa. Hut it should seem that it 


As 

was not every case of rape which was so severely 
punished, hut ap()arpnliy only tlie rape of a vii-gin, 
for he expressly says: “ Noti autem se(jnitur hiijns~ 
“ modi jHiva do qiudibet Jhuina Itcrl trpprimutur, 
“ Seqiuiur tamen alia gmi i$ el /^iiriirr secutidum quod 
" mipta, ixl vidna honatu rirens, saiKlimonialu, tel 

" ulill 
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As to TUB FIRST POINT, vk. What shall be called rape. 

SerA. 2. It seems, that rape is an offence in having unlawful 
and carnal knowledge of a woman by force and against her will. 

Sect. 0. But it is said, that no assault upon a woman in order 
to ravish her, however shameless and outrageous it may be, if it 
})rocecd not to some degree of penetration, and also of emission, 
can amount to a rape. 

Brad. J tr. Sect. 4. It was a (question before 18 Eliz. c. 7. W'helher a 
f llalo 30 ^’ could be comn)iUed on a child of the age of six or seven 

Crum, ioo! years; but by that statute, “ Whosoever shall unlawfully and 

U>cr, 3ot. “ carnally know and abuse any woman-child under the age of ton 
“ years, shall suffer as a felon without clergy.” (2) 

Vi<leCro. Cir. Sect. 5. Upon an indictment for this offence, it is no way ma- 
" ijlr'iesr" whether such child consented, or were forced ; yet it must 

C. Car. 3^^!’ provcd, that the offender entered into her body, &c. 

As to TUB SECOND POINT, viz. What evidence is necessary. 


Dalt.c. lOj. 
607. 

B. Par. 65. 

5 Edw. 4. 6. 

1 Bu.sh. Col. 
pir. S'. 100. 
Bract. 147, 
tlS. 


S. 1*. C. 24. 
Fiiicii, 204. 
1 llulc, 628. 
731. 


Pulton, 134. 
1 JInIc, 630. 
(i.‘i3. 

Iliisli. (loll, 
l>ail 2.100. 


Sect. C). Offences of this nature are not any Avay mitigatetl by 
shewing that the woman at last yielded to the violence, if such 
her consent was forced by fear of death, or of duress. 

Sect. 7. Nor is it any excuse, that she consented after the fact, 
or that she was a common strumpet; fur she is still under the 
protection of the law, and may not be forced. But it was an¬ 
ciently said to be no rape to force a man’s own concubine. 

Sect. 8. Also it hath been said by some to be no rape to force 
a woman who conceives at the time; for it is said, that if she 
had not consented, she could not have conceived : but this opi¬ 
nion seems very questionable, not only because the previous 
violence is no way extenuated by such a subsequent consent, but 
also because, if it were necessary to shew that the woman did 
not conceive, the offender could not be tried till such time as it 
might appear whether she did or not, and likewise because the 
])hiiosophy of this notion may very well be doubted of. 

Sect. f). It is a siroiig, but not a conclusive jiresumptiou against 
a woman, that .she made no complaint m a reasonable lime after 
the fact. (.1) 

As 


" alii matrona, Oliin tiuidi’m fomijilttm t irghiilalii 
“ el ru\iiiatiii)iiispenilel)a)il H enruni f.iiilan •>; niMlmii 
“ bimen lentjurrihiis aliler iil4feiTatur, quad pro fomip- 
“ tione riffriiiis, amiltunliir membra, at pruilictum ei.t, 
“ ei de alUi, lequilnr alia f'raris jn’iia caijumdis, .w'd 
“ tamen .«’«« amissione iita; rt .nL-iiibro)'uni.” (De 
Ciiroiiu, lib. 3. 146.) 

The law thus coiifiRucd till 3 Ed. 1. and then 
by St. of W. 1. it was enacted, “ Tli.vt none ravi.sh 
“ or take a damsel .vitliin .ige with her consent nor 
“ against her consent, not ,k, dame, damsel of age, 
“ nor any woman i.gninsl her will; and if any do 
" it, the parly ma} -.ne within 41) days and cora- 
“ 411011 right shall he Oone ; and if none sue within 
“ 40 days, the king shall Jiave the .suit, and the 
" parly convict shall snll’er two years iin|)rison- 
“ incut, and be ransoin.'fi -,1 die king's pleasure.” 
By the .statute of W. 2. *. I t. “ Uape Is again 
*' made felony.” 


(2) Sli 'll. Hale .. of opinion lhai it is rape to 
have earnni connesion with an iiii.int under the 
age of tiee/re years, because, he oliscrvcs, twelve 
years is (lie age of consent in a female. (H. P. C. 
p.731.) Bill Mr. J. Bhickstone says tl at the law 
has been generally held to extend to infa.tts under 
tm, (4 (ioni. c. 15.), though it should .•ce.in, lie 
adds, that infants between ten and twelve arc still 
under the protection of the stat. of W, 1. 

(3) By the ancient law, according to Brarton, 
“ Cvni isitur virgo corrupta furrit et op/iressu, htalim 
“ cam factum recivs fuerit, rum clamare et kiiledn 
“ deJiet uccurrere ad villas viciiias et tbi injuritm sibi 
“ illalampnJtishammibHS osicndere.MWgmacm, et resles 
" suns sanguine tinctus, et vestium seissuras, ct .lic ire 
“ deliet ad jrraqHtsitmn hindrcdi rt ad senicntim do- 
“ mini yvgis rt ad cuimiatares et t iceenmitein cl ad pri- 
“ mum comilutumJ'arlat ujqH'llum, i<e." (De Coromi, 
117.) 
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As to THE THIBD POINT, 1M2. How rape may be punished. 

Sect. 10. All who are present and actually assist a man to B. 2.C.29. 
commit a rape, may be indicted as principal offender^, whctbei 
they be meu or women. (4) Huit. Vis. 

St. Tr. 1 . 366. Bash. v. 2. p. 93. Vide Lord Baltimore’s Case, 4 Burr. 2179. 

Sect. 11. It is said, that of old time it was felony, and conse- i Hale, 627. 
quently punishable with death, especially if the party ravished 
were a virgin, unless such virgin would accept of the oftender s. P. C.2i, 
for her husband, in which case she might save his life by marry- 22,23. 
ing him. 15ut afterwards it was looked upon as a great misde- c/gj" 
mcanor only, but not felony; and the offender was punished Crom. 32. 
with the loss of his eyes and testicles: and by the statute of em. 
Westminster, 1. c. 1.3. it was reduced to a trespass, subjecting 
the offender to two years imprisonment, and a fine at the king’s 2 i„st. iso. 
will. 13ut the smallness of the punishment proving a great en- Q<wTeF.liil. 
coiiragcment to the offence, it was made felony again, by the jgg 
statute of Westminster, 2. c. 34. and by 18 JUliz. c. 7. it is ex¬ 
cluded from the benefit of clergy. (5) 


Forcible Marriage. 

Hy .3 Hen. 7- c. 2. it is keciteh, “ That women, as well 
“ maidens as widows and wives, having siib.stances, some in 
" goods moveable, and some in lands and tencmcuis, and some 
“ being heirs apparent unto their ancestors, have, for the lucre 
“ of such substances, been oftentimes taken by misdoers coii- 
“ trary to their will, and after married to such misdoers, or to 
“ others by their assent, or defiled, to the great displeasure of 
God, and contrary to the king’s laws, and disparagements of 
“ the said women, and utter heaviness and discomfort of their 
“ friends, and to the evil eusamplo of all others and enacteu, 
“ That what person or persons that taketh any woman so against 
her will unlawfully, that is to say, maid, widow, or wife, that 
“ .such taking, procuring, and abetting to the same, and also 
“ receiving wittingly the same w’oman .so taken against her will, 
“ and know'ing the same, be felony, and that such misdoers, 
“ takers, and procurators to, the same, and rcceitors knowing the 
said offence in form afore.said, be reputed and judged as prin- 
“ cipal felons.” 

t Sect. 


('!) An infant undtT 14 ytairs of age is by law 
[iretiiiuod incapabln to coimnit a rape, for the law 
prcMinies liiiti impotent as wdi as wanting discre¬ 
tion ; but he may l)e a principal in tbc second de¬ 
gree as aiding and assisting, if it appear that be 
bad a iiiiscliicvoiis discretion, as well as in other 
felonies. (1 II. 11. P. C. 730.) 

(.■>) ft is said by Barrington, (Observation on 
the Ancient Statutes,) tliat rape anciently meant 
seduction of tlie female, and nut a forcible carnal 
know ledge, wliich was denuiuiimted " twl.” Tliuugb 
tJiis has been denied by olbers, yet be seems *iip- 
porti cl liy good authorities for the tlistinclion. It 
iii.iy al..u be matter of curiosity to slate, that the 
famous Judgment of Sanebo Paiiza, in the rape 
cause wliich came before him while governor of 
H.'tr.itaria, is not a fictitious case, but is to be found 
111 a learned wrilcron the Criininnl Law of I'r.iiice. 
ViJiiglans, in bis chapter on the “ Viol,'’ i>r llape. 


lias tbc following passage: “ Jer’iipportede Unman 
'• (who was another writer on Uie Criminal Law of 
“ France) a ce .w/Vt «n eiempUimemitral)le,yidJait 
" nssK teritir nrnihim relte prevee eM dan^eieuse et 
“ oquiim/ite (sc, de I'inl) et cimU/ieu leju/re doit *e 
“ triiir en ffinde routre. ces torles d'uccuwtmis, Un 
*'jiigeajiunl rimdamne nn pm-lmduir, ipiune Jemma 
" uccmoil de riul, a ltd donner «we certaine somme par 
“fonne de dimmup^e et interhs; U donna en meme 
“ teme a ce partieviier ht pcrmisitiim d'etdever a cette 
•'femme I'argent gu’U venoit de lui donner, ee qtm le 
“Jeune hmnme n'ayant pv faire, a came de la reds- 
" tanee vigtmreuse que Ini opjMtsa cette femme; teJnge 
" ordunna a cette derniere de restiUier la somme, sur le 
•'Jhiuleineiit qu’elle auroit p& enctn-e mieiix defendre son 
•• corps que stm argent si elle Vent rnttlu.” (Vonglans, 
edit. Par. 4lo. p, 498.) This is the exact case in 
wliicb SuMcbu gave jiidgineiit, and it accorded with 
that of lilt French judge. 
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1 llaiR, 66i), 
(>61. uml 9 St. 
Tr. 1(58. 

>’ar, 10 i, 102. 
Hobart, 182. 

C;. Car. 48;i. 
485. 488. 492. 
Dalis. 22. 

1 Ami. 115. 

.‘5 Inst. 61. 
Savil, 59. 12 

Hobart, 182. 


C. Car, 485. 
489. 


Hobart, 182. 
('. Car. 485. 
1 Hale, 660. 


Villa omi's 
C.isr, C. Car. 
49;>. 

2 Vnit. 243. 
See also 
Swiiuli'ii’s 
Case, 5 St. Tr. 
468. 


3 Inst. 61. 
Dalis. 22. 
S.P.C,41. 
Far. 132. 


C, Car. 482. 


OF FORCIBLE MARRIAGE. 

t ‘S’erf. 2. Rut by 3 Hen. 7. c. 2. s. 1. it is provided, " That 
“ this act shall not extend to any person taking any woman only 
“ claiming her as hi.s ward or bond-woman.” 

t S’ed. .3. By 39 Eliz. c. 9. “ All and every person and per- 
“ sons as shall be convicted or attainted of or for any offence 

niuile felony by the said act .3 Hen. 7. c. 2. shall lose his and 
“ their benefit of clergy: provided always that this act shall not 
" extt'iid to lake away clergy, but only from such person and 
“ persons as shall be principals or procurers, or accessaries be- 
“ fore such offence committed.” 

In the construction of the 3 Hen. 7. c. 2. the following points 
have been resolved. 

Sect. 4. First, That the indictment must expressly set forth, 
both that the woman taken away hud land or goods, or was heir 
apparent, and also that she was married or defiled, because no 
other case is within the preamble of the statute to which the 
enacting clause clearly refers; for it does not say, that “ what 
“ person, &c. that taketh any woman against her will,” but 
“ what person that taketh any woman so against her will.” 

Co. 20.100.110. 

Sect. 5. Secondly, That the indictment ought also to allege 
that the taking was for lucre, because the words of the preamble 
are so. 

Sect. fi. But it need not set forth, that it was ioilli an intenlion 
to marry or defile the party, because the words of the statute 
neither require such an intention, iior does the want thereof any 
way lessen the injury. 

Sect.1l. Thtudly, That it is no manner of excuse, that the 
woman at first was taken away with her own consent, because if 
she afterwards refuse to continue with the offender, and be 
forced against her will, she may from that time as properly be 
s<aid to be taken against her will, as if she had never given any 
consent at all; for till the force was put upon her, she was in 
her oivn power. 

Sect. 8. Folktiily, That it is not material whether a woman 
so taken away be at last married, or defiled, with her own con¬ 
sent or not, if she were under the force .! the time, licciUise the 
offender is in both case-’ c'qually within the words of the statute, 
and shall not be construed to bo out of the meaning of it, for 
having prevailed over the weakness of a woman, w'hr.m by so 
base incr.u& he got into his power. 

5cc/.9. Fifthly, That those who after the fact receive the 
offender, but not the woman, are not principals within this sla- 
tule, because the words are, “ receiving wittingly the same woman 
“ so taken, &c.” but it seems clearly, that they are accessaries 
alter the offence, according to the known rules of connnoii luw'. 

Sect. 10. Sixthly, That those who are only privy to the 
marriage, Init no way parties to the forcible taking away, or coii- 
M'nling tiu reUi, arc not within the statute. 


Sci t. 
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Scct.ll. Seventhly, That where a woman is taken by force c. Car. 488 . 
in the county of A. and married in the county of B. the offender Hobart, is.;, 
may In; indicted and found guilty in the county of B, because ^ 
the continuing of the force there amounts to a forcible taking 
M’lthin the statute. 


t Sed. 12. Eiohthly, That the woman thus taken away and Fuittomi’s 
married, may be sworn and give evidence against the offender 
who so took and married her, though she be his wife de» facto; 
but it seems, that there ought to be concurring evidence to prove i 
the whole fact. 


t Sect. 13. Ninthly, It is said (a) to be questionable, whe- ("}t Hak-, 
ther if a woman, thus forcibly married, freely without constraint 
li\e with him who thus marries her any considerable time, her 
esaniinatiou may be read in evidence on the trial. But it has 
been since ruled, (fi) upon debate, that a wife is a competent (k) Rex v. Pn- 
evidence for as well as against her husband, on the trial of an in- r.v. iWxtol 
dictinent on this statute, although she has cohabited with him 
li oni the day of her marriage. 


Seduction. 

By 4 and .5 Philip and Maiy, c. 8. it t.s nKCiTRi), “ That Piinihlimi'nt of 
maidens anil w omen children of noblemen, gentlemen and others, ‘‘‘ 
as well sneh as be heirs apparent to their ancestors, as others, ic.'«i(liiiisix.’ 
having left unto them by their father, or other ancestor and tcnnearsof 
fiicnds, lands, tenements, and hereditaments, or other great sub- y 2 

stances in goods and chattels moveable, for ainl to the intent to. 

advance them in marriage, somewhat like according to their de¬ 
grees, and as might be most for their surety and comfort, as well 
for themselves as of all other their friends and kinsfolks, be often¬ 
times, unawares to their said friends or kinsfolks, by flattery, 
trifling gifts, and fair promises, of many unthrifty and light per¬ 
sonages, and thereto by the intreaty of persons of lewd demea¬ 
nour, and others that for rewards buy and sell the said maidens 
and childnm, secretly allured and wtin to contract matrimony 
with the said unthrifty and light personages, and therenpou either 
with slight or force oi'tentiHics be taken and conv<;ycd away from 
their said parents, friends, or kinsfolks, to the high displeasure 
of Almighty (iod, disparagement of the said children, and the 
extreme continual heaviness of all their friends; which ungodly 
iloaling, for lack of whole.some laws to the redress thereof, 
rciuainelh a great, familiar, and common mischief in this our 
conunonwealfliit is therefore enacted, “That it shall not 
he lawful to any person and persons to take or convey away, oi' 

“ cau,se to be taken or conveyed away, any maid or woman child .iMod. kjS. 

“ unmariied, being under the age of sixteen years, out of or from 
“ the possession, ctislody or governance, and against the will of * ‘ 

“ the iatlier of such maid or woman child, or of such person or 
“ persons to whom the father of such maid or w'oman child, by 
“ iii.s last will and testanieiit, or by any other act in his life-time, 

“ hath or shall appoint, as.sign, b(;qucath, give or grant the order, 

‘‘ keeping, education or governance of such maid or woman 
“ child, except such taking and conveying away as sh.ill be had, 

“ made or done by or for such person or persons, as without 

“ fraud 
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" fraud or covin be or then shall be the master or mistress of 
such maid or woman child, or the guardian in socage, or guai- 
“ dian in chivalry, of or to such maid or woman child.” 

t Sect. 2. By 4 and 5 Philip and Mary, c. 8. s. 3. it is further 
The penalty for enacted, “ That if any person or pei sons above the age of four- 
takmg a niaid „ ^ years shall unlawfully take or convey, or cause to be taken 
years of age. or conveyed, any maid or woman child unmarried, being within 
" the age of sixteen years, out of or from the possession and 
“ against the will of the father or mother of such child, or out of 
** or from the possession and against the will of such person or 
“ persons as then shall happen to have, by any lawful ways or 
“ means, the order, keeping, education, or governance of any 
such maiden or woman child ; that then every such person and 
“ persons so offending, being thereof lawfully attainted or con- 
** victed by the order and due course of the laws of this realm, 
“ (other than such of whom such person taken away shall hold 
any lands or tenements by knight’s service,) shall have and 
2 Mod. 120. “ suffer imiirisonmcnt of his or their bodies, by the space of two 

“ whole years, without bail or mainprise, or else shall pay such 
" fine for his or their said offence, as shall be assessed by the 
" council of the queen’s highness, her heirs or successors, in the 
" star*chaniber at Westminster.’^ 



: 


Tlic penalty for 
taking away, 
dellowcring or 
contracting ma- 
triniuny witli 
a woman under 
sixteen years of 
age. 


t Sect. 3. By 4 and 5 Philip and Mary, c. 8. s. 4. it is further 
enacted, “ That if any person or persons shall so take away, 
or cause to be taken away, as is aforesaid, and dcHowcr 
any such maid or woman child, as is aforesaid, or shall against 
“ the will, or unknowing of or to the father of any such maid 
" or woman child, if the father he in life, or against the will, 
“ or unknowing of the mother of any sucli maid or woman child 
" (having the custody or governance of such child, if the father 
be dead) by secret letters, messages, or otherwise, contract 
“ matrimony with any such maiden or woman child, except such 
“ contracts of matrimony as shall be made by the consent of 
" such person or persons as by the title of wardship shall then 
“ have or be intitied to have the marriage of such maid or 
“ w'oman child, that then every such pei son or persons so of- 
“ fending, being thereof lawfully convicted, as is aforesaid, shall 
" suffer imprisonment of bis or their bodies, by the space of live 
“ years, without bail or mainprise, or els< shall pay such tine for 
“ his or their said offenc ', as shall be assessed by the said coiin- 
" cil in the said star-chamber; the one moiety of all which for- 
“ feitures and fines shall be to the king and queen’s majesties, 
“ her heirs and successors, the other moiety to the parties 
“ grieved.” 


t Sect. 4. By 4 and 5 Philip and Mary, c. 8. s. 5. it is fur- 
Who may hear tlier enacted, “ That the king and queen’s highness honourable 
offences couucil of the star-chamber, by hill of complaint or information, 
aforesaid. Cro. ** justices of assize, by inquisition or indictment, shall have 
Car. 465. “ authority by virtue of this act to hear and determine the said 

" offences; upon every w'liich indictment and inquisition, such 
" process shall be awarded and lie, as upon an indictment of 
“ trespass at the common law.” 

Sect. 
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t Sect. 5. By 4 and 5 Philip and Mary, c. 8.* s. 6. it is further Tiic forfcitnrr 
enacted, '^That if any woman child or maiden, being above the “fayoniancou- 
“ age of twelve years, and under the age of sixteen yea-s, do at uni.mTuf'con- 
‘‘ any time consent or agree to such person that so shall make any tract. 3 Mod. 
“ contract of matrimony, contrary to the form and effect of this 
statute, that then the next of the kin of the same woman child 
“ or maitl, to whom the inheritance should descend, return or 
“ come, after tlie decease of the same woman child and maitl, 

“ shall, frttm the time of such assent and agreement, have, hold 
“ and enjoy all such lands, tenements and hereditaments, as the 
“ .same woman child and maiden had in possession, reversion or 
‘‘ remainder, at the time of such consent and agret^ment, during 
“ the life of such person that shall so contract matrimony; and 
“ after the decease of such person so contracting matrimony, thsit 
“ then the said lands, tenements and hereditaments, shall descend, 

“ revert, remain, and come to such person or persons as they 
“ should have done in case this act had never been had or made, 

“ other than to him only that so shall contract matrimony.” 


t Seel. G. By 4 and 5 Philip and Mary, c. 8. s. 7. Providetl 
always, “ That this act, nor any thing therein contained, shall ex- Onlors for 
“ tend to take away or diminish any liberty, custom or authority , ‘"'I’''’'’"*- 
“ touching or concerning any orphan or orphans, which now be 
“ or hereafter shall be within tlui city of Londo/i, or any other 
‘‘ city, borough or town, where orphans are commonly used to be 
‘‘ provided for, either by grant or by custom; but that the lord 
“ mayor of the said city of London, and the aldermen of the same 
“ for the titue being, and all and every' f)ther head officer or olH- 
‘‘ cers of any other city, borough or town, where such orphans be 
j>ro\ ided for, shall and may have and take like rule, order, keep- 
“ mg and charge of such orphan and orphans, and of all their 
“ lands, teneineiits, goods and chattels, as heretofore they or any 
of them lawfully had or used, or lawfully might liavc had and 
" used, if this had not been nuule.” 


If^pon this statute the following points have been lioldc-n. 

t Sad. 7. Pi It ST, It is settled, that although the above statute Ut-N r. Moor," 
gives autlioiity only to the stftr-chamber and justices of assize to 
hear and determine the offence mentione<l, yet that information s. a'a Moii. ’ 
or indictment will lie thereon in the court of king’s bench, for 
there are no ncgativi; w'ords, and therefore the jurisdiction of that 
court is not excluded. 


t Sect. 8. It seems also, that an inffirmation by the master of 'j* 
the crown office will lie for this offence as at common law, for s. P. Hex r. 
that the above statute docs not create any new’ offence, but only '•'•'wrp' 5 Mod. 
ajrjrravati's the punishment. ^Kcb. 

t Sect. 9. it seems also, that if the indictment or information Hex v. Moor, 
state that the defendant “ being above the age of fourteen years 
‘‘ took one y/. then being a virgin unmarried, possessed of move- 
“ able goods and seised of lands of great value, out of the custody asy. 

“ of her mother, kc.” the word being is a sufficient averment of 
the facts which follow. 


t Sect. 10. It seems also, that it is no legal excuse for this of- Rc-v r. Twi. 

fence, 



128 * 


slpton and 
olliciN, iLcv, 
LW. S.C. 

1 Sid. 387. 

S. C. 2 Kcb. 
432. 


nicks t. (lore, 
3 Mud. 84. 


3 Mod. 84. 
Id'J. 


1 Brown, Cases 
in Clianccry, 

Cultliurpc V. 
Axtell, 3 Mod. 
Idi). 


Rex V, Coni- 
furtli, SStra. 
1162. 

S. C. 1 Const’s 
Four Laws. 


STEALING INFANTS. Bk. i. 

fence, that the difendant being related to the lady’s fatlicr, and 
frequently invited to the house, made use of no other seduction 
than the common blandishments of a lover to induce the lady se¬ 
cretly to elope and marry him, if it appear that the father intended 
to marry her to another person, and so the taking against his 
consent. 

i Sect. II. But where a widow fearing her daughter, a rich 
heiress, might be seduced into an improvident marriage, placed 
her under the care of a female friend, who sent for her son from 
abroad, and married him openly in the church and during canoni¬ 
cal hours to the heiress before she had attained the age of sixteen, 
and without the consent of her mother who was her guardian, it 
was held to be no forfeiture of her estate; for in order to bring 
the oifence within the statute, it must appear that some artifice 
W'as used; that the elopement was secret j and the marriage to 
the disparagement of the family. 

+ SecM2. It is agreed, however, that the forfeiture extends as 
well to the infant who consents as to the husband who takes. 

f Sect, 13. It is said, that there must be a continued refusal of 
the parent or guardian, for that if they once agree, thoiigli they 
afterwards dissent, it is an assent within the statute. 

f Sect. 14. It has also been decided, that an information will 
lie for taking away a natural daughter under sixteen years of age 
from the care and enstody of her putative father, it being an of¬ 
fence within the statute 4 and 5 Philip and Mary, c. 8, s. 3. 

Of a nature similar to the offence of enticing away women 
children under the age of sixteen, which when done with a view 
of possessing their property is, as we have seen, provided for by 
the above statute of 4 and 5 Philip and Mary, is the offence of 
enticing away young women from their parents or guardians, 
above that age, for the purpose of prostitution. Lord Grey and 
others were indicted for a conspiracy to entice away the Lady 
Henrietta B, an unmarried daughter of the Earl of ikrkley, o*" 
the age of cighicpu years, (the lady being then unmarried and liv¬ 
ing under the protection of the Earj,) for thi; purjiose of living in 
fornication with the said Lord Grey. At the trial no force was 
proved as used against the young lady, on the contrary she vo¬ 
luntarily eloped from her father’s hou'<e; and it appeared that no 
other means were us<d than a solicitation to unlawful lust. ’J'licre 
was, how'tver, this aggravation of the offence, that I .ord Grey was 
at that time married to the lady’s eldest sister. The indictment was 
at common law, and none of the judges expressed any doubt upon 
till' law, but the parties were convicted. No Judgmeul Wits 
however given, as the familv compromised the matter. (I East, P. 

G. 4(}!.) 

Stealing away. Infants. 

By 54 Geo. 3. c. 101. it is enacted, " that if any person shall 
“ maliciously, either by force or fraud, lead, take, or carry aw'ay, 

“ or di'coy, or entice away, any child under the age of ten years, 

“ wilii intent to deprive its parent or parents, or any other per- 
“ sou having the lawful care or charge of such child, of the pos¬ 
session 
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session of such child, by concealing and detaining such child 
** from such parent or parents, or other person or persons having 
" the lawful care or charge of it; or with intent to steal any article 
" of apparel or ornament, or other thing of value or use upon 
“ or about the person of such child, to whoinsocver such article 
" may belong; or shall receive and harbour, with any such intent 
“ as aforesaid, any such child, knowing the same to have been so, 
“ by force or fraud, led, taken, or carried, or decoyed, or enticed 
“ away as aforesaid; every such person or persons, and his, her, 
" or tlu'ir counsellors, procurers, aiders, and abettors shall be 
" deemed guilty of felony, and shall be subject and liable to all 
“ such pains, penalties, punishments, and forfeitures as by the 
“ laws now in force may be inllicted upon, or are incurred by, per- 

sons convicted of grand larceny.”—liy a subsequent clause, the 
act was not to extend to the father of an illegitiuiale child who 
took it away from the mother; nor is the act to extend to Scotland. 

Compulsory Marriage of Paupers, 

So the compulsory marriage of paupers has been held such a 
restraint upon tlu' parties as to support an iiidictiiient against 
parish ofticers wlio have been guilty of this offence with a view 
of relieving their own parish and charging another with the main¬ 
tenance of the pauper (R. v. Tarrant, 4 Bur. 2106.); yet wdien 
the paupers have voluntarily intermarried witliout any threats or 
ronstraint, though tlie parish ollicers have given the man inoiujy to 
do it, the fa<-l is not indictable, for marriage being lawful in itself, 
the practice to |)rocurc it must be by s«nnc unlawful means to 
make it an indictable oftonce, (I Jiast, P. C. 4fil.) 


CHAP. XVII. 


OF BURGLARY. 


Of FI'INCES against the haJjitation of a man arc of tw'o kinds: 

1. Burglary. 

2. Arson. 


F. Cor. 178. 
ia>. 

I’ultuii, 132. 


Buuglaky is a felony at the common law, in breaking and gp 
entering the mansion-house of another, or (as some say) the walls, i iialc, bl9. 
oi gates of a walled town, in the night, to the intent to commit o. i ^i. 
some felony within the same, whether the felonious intent be 


executed, or not. 

I. »il. Wilk. ],t'g. Aiig. Sav. p. §73. Spelin.’ii, til. Hamsockon. 
39. 96. 11. Cur. 93. 3 Inst. 33. Croni. .31. 1 Coiiiin. §§:>. 


Don), c. 41. 
Ix'g. Can. 

Sura. 79. 2 1Ialc, 3G0. 22 Ass. 


For the better understanding whereof, I shall consider the fol¬ 
lowing particulars: 

1. What shall be accounted night-time for this purpose. 

2. Whether there must be both an actual entry and breaking. 

3. What bieaking is sufficient. 

VOL. I. 


K 


4. What 
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4. What entry is siitKrieiit. 

5. ]ii wliat place this ofi'ence ni:jy be comniillcd. 

f). What decree of guilt is required in the principal intention. 

t 7. In \vhat manner burglary is deprived of the beneiU of 

eleig). 


Dull. L. tsl. 
S.l'.C. .50. 

3 liisl.63. 
S.ivll, -17. 
Crmii. 32, 3.3. 
7 Co. 6. 34. 

1 Jlalc, 
J{oll..V.'l. 
IVIuur, ()()(l. 
Cro. Klia. r>33. 


+ <3. Of Statute,s tending to prevent this offence. 

A.S to TiiK i insT I’oiN'i’, viz. What shall be accounted nighl- 
lime for this purpose. 

iS'cft. 2. There arc some opinions, that burglary may be com- 
miltod at any time after snn-.sel, and before snn-rising; but it 
scenes the raucli better opinion, that the word “ iiocloiiler,’' which 
is precisely necessary in every indictment for this offence, ('unnot 
be satisfied in a legal sense, if it appear upon the (.vidence, that 
there was .so mneh day-light at the time, that a man’s countenance 
may be discerned thereby. 

9 Co. 6u. 4 Coni. 221. 


Dyer, 99. 
S.’P. C. 30. 
3 Inst. 34. 

1 [fulc, 551, 
55fi. 

Con. Dali. 
1.51. 

Crom..31. 
DaliMMi, 22. 
Tull. 132. 


As to TilF. .sKC'oNi) POINT, iv’:. W hether llicrc must be both 
iui ciilrif and a Omikhig. 

Sect. .O. Notwithstanding .some loose opinions to the contraiy, 
there seems to be no good cause to doidit, but that both are re¬ 
quired to complete this offence; for the words “ fregit” and 
“ iiitrarii'’ being both of them precisely necessary in the indiet- 
ment, both must be satisfied: and a fortiori, therefore, there can 
be no burglary, where there is neither of them; as if on a bare 
assault upon a house the owner fling out his monev. 

Foit. 108 . ® 


As to TIIK Tinill) POINT, viz. 


What hrmkhg is .siiflicient. (I) 


.3 Tiist, 64, 

1 Halo, 508. 
527. 5.51. 
Kolyiigc. 67. 
Huttuii, 20, 

C. Car. 65. 225. 


Seel 4, It seems agreed, that such a breaking as is iin))licd bv 
law in every unlaw lul entry on the possession of another, whether 
it lie open or be inclo.sed, and will maintain a common indictment, 
or action of trespa.is cjuare ddmumfn'git, will not satisfy the words 
feivtiiccet burgloriterfregil, except jo some special cases, in which 

it 


_(l) Tlierc lias bn-ii a varit ly of dpcisioiis ns to 
Hire points of breaking .and riitcriiii;.—In 
they arc questions of fact uln'llicrilic luti’,*' was 
hroim, or mtmd; the smalicsl (Icgrci’ of cither 
being suflicient to constitute that part of the (ilVeiicc. 
With respect to hreukiug. the older authorities 
seem to imply tliui, in te .of actual (not construc¬ 
tive lireakhig) there must be either a removal of 
some fasteiiii).;, in tl.e eases of opeiiinc doors and 
windows, 01 mi ucliuily breaking of llic house. — 
Dul nioileni. .i,c.s liave gone farther. - -- For it has 
been held, ili ii opening a jusli-window only held 
down by tlic wi iglit of the pullics, and not other¬ 
wise fasleiied, is a •< breaking.'’ (11. v. Harrison, 
1.1.1821. Cliet\v\ii<h llurii, A])p. 86.)—So lifting 
a door-tlap of a mili, not otherwise fistcned tiian 
by its own weiglil, li..s also been held a breaking 
(K.P. C. V. 2 p. dlD. - ilut in another case, not 
distinginslmhlefroin lb - l.ist on principle (Callain’s 
case, 0. B. S«’ss. Nov, 1809), the person was con¬ 
victed of burglary, by' e.it'iriiig at .i ccllar-ilap, 


k' I't down by its own weight onlv, arrd no oilier 
fasti ling. 1 111 llm case reseived, tb? prisoner 

was disrhargeil, lint no opinie.i publicly given. — 
((’heiwyrd’s Burn, vol. 1 p. 396.) Lord Hulc 
(H. P.C. vol.l. p. .5.52) sa\',“ These acts amount 
“ to an actua! breaking: epeuing 'he easement, or 
" breaking tlii’ glass window; pa king open the 
" lock o’’a door with a false key, or putting back 
“ the lock with a knife or dagger; unlatching the 
“ door that is only latched; to pul back the leaf of 
“ a ssinriow with a dagger,” all of which eases im- 
jily the removal of some fastening. With respect 
to the entry, it is agreed that the slightest degri-c 
of entry for the felonious purpose is sufficient. As 
wlicn thieves coming by night to rob a liousc, the 
owner went out and struck one of them, another of 
them made a pa.ss with a sword at some of tlie 
family who were in the entry of the house, and in 
so doing, hishanil passed bey ond the tlireshuld into 
the passage.—This was ruled to he a suAicicnt 
entry to constitute a burglary. (E. P. C. 493.) 
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it is accompanied with such circumstances as make it as heinous D,vcr, 
as an actual breaking. 

Scd. .5. And from hence it follows, that if one enter into a e Halt', sftO. 
house by a door which he finds open, or through a hole which was ^ 
made there before, and steal gooiis, &c. or draw any thing out of posiJr^ Vo 7 . 
a house, through a door or window which were open before, or 
enter into a house by the doors open in the day-time, and lie 
there till night, and then rob and go away, without breaking any 
part of the house, he is not guilty of burglary. 

Hect. 0. Rut it is certain, that he would have been guilty thereof Foster, 107. 
if he had ojtcucd the w indow, or unlocked the door, or broke a 
hole in the wall, and then entered, &c. or if having entered by a 
door which he found open, or having lain in the house by the 
owner’s consent, he had but unlatched a chamber door, or if he 
had come down by the chimney (2) (in which case though it might 
be said that the house w'as open there, and so not actually broken, 
yet it was as much inclosed as the nature of the thing would bear.) 

Scr/. 7. And according to some opinions, he would have been Crom. 32. 
in like manner guilty, if upon an assault made by him upon the • And. 

house, with an inbnit to rob it, the owner had opened the door in 
order to drive him ofl’, and thereupon he had entered ; in which 
case, as some say, the opening of the door by the owner, being 
occasioned by the felonious attempt of the other, is as much im- 
puUible to him as if it had been actually done by his own hands. 

Sect. 8. And it has also been resolved, that where divers per-(«) Li-M otts’ 
sons came to a house with an intent to rob it, and knocked at ''“"i'’ nlated by 
the door, pretending to have business witli the owner, and 
being by that means let in, rifled the house, they were guilty of 
burglary, (a) 

Sect. {). Also it hath been adjudged, that those were no less Ki'ly.52,r)3.C;t. 
guilty, who, having a design to rob a house, took lodgings 
in it, and then fell on the landlord and robbed him; for the 
law will not endure to have its justice defrauded by such 
evasions. . 

Sect. 10 . And for the like reason, d Jbr/iori, it has been re- Crom. 32. Bah. 
sohed, that where j)ersoH.s, intending to rob a house, raised a r. ] ji. i Hale, 
HIJK AND CRV, and prevailed with the constable to ni.'ike a search 0*26 ***' 

in the house, and ha\iug got in by that means, with the owner’s 
consent, bound the constable, and robbed the inhabitants, they 
were guilty of burglary. For there cannot be a greater affront 
to public justice, than to make use of legal process as a stale for 
such villainous purposes; and therefore the whole act is esteemed 
tortious ab iiiitio. (3) 

As 

(2) Lord Hale once doubted whether entering part of (he dwelling house. (M.S.—Appendix fO 
the house by coming down (he rliinimy was a Clietwynd, Hum, p. 86.) 

breiikiug, but it appearing tliat the tiiief loosened (3) “At the O. B. sessions, before Easter T. 
some bricks in Ids descent whicli fell into the room, “ 1704, Ann Hawkins was indicted for burglary : 
he ruled it to Ih: a’ourglariotis breaking. (1 11. H. " and upon the evidence it appeared that she was ac- 
P. C. p. 55*2). It has, however, since been ruled *' quaiiitcd with the house, and knew that the family 
that getting into the chimney at tlie top, thereby to “ were in liie country ; that meeting with the boy 
enter the house with a burglarious intent, is both a " who kept the kej’, slic desired him logo with her 
breaking and entering, for that the chimney is a “ to the liousc, and, to induce him, promised him a 

K 2 " pot 
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Dalt. c. 151. 
Kcl^ngc, 67. 
Pultun, i'.i'i. 

1 ;\iirf. li.>. 
IJIalc, 55.'J.55.'), 
Croni. :11, ‘i'j, 

4 Coinni. .’I'l.), 


(lasp of John 
cases 

(J. L 


As to Till', rouuTfi What eiifry is sulFicipiU to this 

purpose. 

.svv7. n. [t seeiiis a^rrcetl, that any the least entry, either with 
tin; whole or with hut jtaiT of tlie hotly, or with any inslrnnient, 
or weaptni, will satisfy the wortl “ inhuril" m an indictinonl of 
hurjfiaiy ; as if one do hut put his foot oxer the llireshold, or his 
hand, {a) or a hook or pistol within a yintlow', or turn the key of 
u‘h>or which is JockecI on the inside, or discJiai'n! a loaded «iin 
in point, t'o.<c., I'llo a honse, iVc. 

i‘ Seri. 12. But it seems, th.at the instriunent must be intio- 
diieed lor the pin pose of eonnnitting tht' fehnn. ’^I'herefore, 
where thieves, hatinghoreda hole tlinii(^/i the iloor with mciilcr 
hit, ami ptirt of the chips were found in the insith: of tlie lionst', 
yet as they had neither got in themselves, nor inlrodueeil it Iniiu! 
or instrument for the purpose of taking the property, the entering 
was ruled iiicoinjilete. 

1 1Lilc,439,555. A(r<. lo. It is certain, liowcver, llnit in some cases one may be 

Fost.;i.5(). 353 . guilty ol burglary, who never made :tn actual entry at ail; as 
CTom.!»y.' where divers come to commit a bnrglaty together, aiul some stand 
to watch in adjacent places, and the otlicas enter and rob, &.c, 
tor in all such eases, the act of one is in judgment of law the act 
of all. 

Seri. 14. And upon the like ground it lias been deliberately de¬ 
termined (A) njioii a special verdict, that a servant w lio, confe- 
(Icraling with a rogue, lets him in to ridi a lionse, &e. is guilty ol 
burglary as mneli as the rogue liiniself ; for it is ch ar, that if the 
servant were out of tlie house, the entry of llic other would he 
adjudged to be bis also ; ami what ditlerenee is there when he is 
in llic house ? (4) * 

Sect. lo. It :s recited by 12 Ann. c. 7. “ "J'liat tlu-reliail b(;en 
some doubt, wliethcr the entering into a inansion house, without 
breaking the same, with an intent to commit some felony, and 
breaking tile said hou.se in the nigltl-liine to gel out, were hur- 
glary and liiereupoii it is dec la.ed and eiiaetcd,“ That if any 
“ person shall enter into the niaiisi, n or (Iwelliiig-house of aiio- 
" ther by day or by night, without breaking the same, with an in- 
" tent to commit felony, or i>eing in siieh a hoii.se slnill comniit 
“ any felony, and siiuil 111 the iiiglit-tmie break the said lioiise to 
‘‘ gel oni ot the same, sucli person is, and s)ni|) be taken to bo 
“ guilty of burglary, and ousted of ibe bencllt of clergy, in the 
“ same munner as if such per.son had broken am' entered the 
“ said lionsi' iii the night-time, with an intent to commit felony 
‘‘ there.’’ 

As 


Dalton, 1 . 11 . 

1 Halc,.5.V5. 
(4) Stra. am. 
Ill St. Tr. 133. 


‘ pot of ale llic boy accoidinnly ivciit willi licr, 
'* opened llic door and' let licr in. SIk. Ilicn sent ilie 
‘ boy for a |xn of ale, robU'cl llio bouse and went 
' off. This bciM(; ill the iijobt (inie, lloli, C. J. 
‘ Tracy and Dui\ adjudged it to be clearly liiir- 
‘ glary in thewuiiian; for slie piesailud with the 
' boy by fraud to o.x n the door nilli intent that 
she might rob the house.’’ (2 Kust, P. C. 485 .) 

“ So getting p<Mses.-‘cii by a judgment against 
" (be casual ejector upon 'alse affidavits and with- 


“ out any colour of title, and then rifling the bolide, 
“ was ruled tobcwitliin tlK'.statulengaiiist brealiing 
" the bouse and stealing goods Ihereiti." (2 F. 485.) 

The above arc cases of cotistrurdve breakings. 

(■l)Thc breaking and entering need not both be 
on the same night to constitute the oflence, for if 
the breaking be on one night and the entry Ihrougli 
the breaking on another night—both being «»«- 
tauter, both shall he laid as done the last night. 
(I II. H. P. C. 551.) 
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As to THE FIFTH POINT, VIZ. Ill what place this offence may 
bo ooniinitted. 


SccL 1(). It sconis to be the cum iit opinion at this day, that illale, s-jO. 
it can be oonnnitt(;d only in a (liocllimr-hoiise; and that th<‘ in- 
dictinent fur it must noci'ssanly aliege llie fact m tiomo man- u.Cor.aa. 

sionali. (d) Asi. :>9.95. 

' DaJt. lil. 

97 Ass. 38. Fosl. 38,.‘W. lAiicJ. 302. S. P. C. 30. Kclynge, 97. Popli.iii^ 42. Piin.P.L.27I. 


Sect. 17. And Sir Edward Coke seems to say, that the break¬ 
ing a church, ?cc. is tlierefore burglary, becau.se the church is the 
mansion house ot'Goi). But 1 can find nothing in the more an¬ 
cient authors to countenance this nicety; for llic general tenor of 
th(! oltl books seems to be, that burglary may be committed in 
breaking houses, or churches, or the walls or gates of a town.— 
And Slnundforde and Jnderson mention precedents of indict¬ 
ments of burglary in douto without adding mamionali. However 
the constant course of late precedents and opinions makes itcer- 
lainly \ery dangerous, if not an incurable fault, to omit the word 
wn«.'.7e<w//.s in an indictment of burglary in a house; and tliere- 
loie without question, it ought alwa)s to be inserted where the 
truth of the case will bear it. lint surely it cannot be necessary 
or proper to have au\ .such word in an indictment of burglary in 
a eliureh. which, b\ all the books above cited, seems to be taken 
as a ilistinet burglary from that in a house. 


Sect. IS. However it is agreed by all, that a house wherein a 
man dwells but for part of the y<-ar, («) or a house which one has 
liired to the in, and brought part of his goods into, but has not 
yet lodged in, or a chamber in one of the inns of court wherein a 
person usually lodgt's, or house which a man’s wife hires without 
his privity, and lives in by herself without him, may be called his 
liwidling-house ; and will sulliciently satisfy the words duniusman- 
domi/is in the indictment, \vhetlu;r any pm soii were actually then;- 
in, or not, at the time of the offeiice. 


) ncc inc case 
of Jolin Niit- 
Iinmitin point, 
Fooler, 76, 

1 Hale, .S66. 
Ciroin. .33. 

Halt. e. 151. 
JMuor, (>60. 

4 (;okc, 40. 

1 Jones, 394. 
Kely. 43. 46, 
Pop. 12. .52. 
Pulton, 1.32. 


t Scit. Ifb lint it has been held, that burglary cannot be com¬ 
mitted in a house under repaij', although part of the property of 
its owner be there deposited; for until he take possession with 
intent to inhabit, it is not his mansion or dwelling-house. 


Lynn’s c.ise, 
Lu^t'a C. L. 
169. 


t NivV. 20. So al.so it hath been ruled, that burglary cannot lyllci’scaw, 
b»; committed in an unfinished house, if neither the owner nor his 
siM vants have taken jiossession of it, although one of the work¬ 
men of the owner sleep therein for the purpose of protecting it. 


Seri. 


(3) A- to w1i;itslmll bo con.siilori'd llii’ mnnsion 
tiuico, uikI 1(1 ult,il liiiililiiij's il sli.ill cvlend—tlie 
inaii'iinii nut u'.ily includes tlic dwclling-honsc, lint 
:tlso .ill llic (inl-liiiuscs, siicli ns b.i.ns, .stiiMcs, co«- 
Jiunscs, (liiirv-lionsos, nnd ilic like, if iliey be. p.trt 
<>1 till' mcs'ii.n;(’, tluingli llicy Ik; nul under ibu 
s.iiiic roof or luiniii!; contiL>ni)iis to it. 111. II. P. 
C. a.5S. 

.lolm KsL'intim and otiicrs were indicted for 
linrcliiry iutlu; dwclling-liiiusc of ftlatlhc.w Robin- 
soil iJuuliun. It uppearud that there was a rautje 


of bnildinps, in tti(> centre rif wliicli was a manafac- 
lory.iVe.; tlii’ «ini's wcie dwelliiig-liuiisesof persons 
eiii'-ii'ed ill Hr. IJ.’.s inamifrictury, llie wliule being 
under llie same roof iiiul within the same euiniiiun 
fciHV, lint iiu internal coiniimnicalioii. IMr. R. 
llonllon lived in oni; wing, iind a stew.ird of his in 
il hun.se in the other wiin;. It wa. Iield that the ina- 
iiufiielorv was no part of the dwelling-house of any 
of the parties who Jiicd in Ihe wings; and tfie 
priMiucrs weie discli.irged of the burglary. 2 £. 
J’. C. 496. 
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3 Institute, 64. Sect. 21. But all out-buildings, as barns, stables, dairy-houses, 

B^Cor iao* to a house, are looked upon as part thereof, and 

Crompton. 32 . Consequently burglary may be committed in them. 

1 Hale, 558. Keijr. 27.52.02. 

4 Com. 245. Sect. 22. But if they be removed at any distance from the 

house, it seems, that it ha.s not been usual of late to proceed 
against offences therein as burglaries. 

f 

Hex V. Carland, f Sect. 23. And therefore it has been decided, that an out- 
mma mo'*' occupied by the prosecutor with his dwelling-house, but 

cnacascicsorv- separated therefrom by an open passage eight feet wide, and not 
cd by Ev HI', connected with the dwelling-house, by any fence inclosing both the 
iimm. out-house and dwelling-house, is not a place in which a bur¬ 

glary can be coininittcd. 

Castle’s case, f Sect. 24. But it has been held, that the breaking and entcr- 
1 Hale, 5a8. jj,g jjj ^|j(, njglit-timc into a hake-house eight or nine yards distance 
from the dwelling-house, but connected with each other by means 
of a paling, is burglary. 

miTtif-r'***”" ^ burglary may be committed in a shop ad- 

CaswC.L 207 . a house, if under the same roof, or within the cur¬ 

tilage, although there be no internal communication betw'cen 
the shop and the house, and although no person sleep in the 
shop. 


1 Hale, 556. 
Con.Kelj. 83. 
Croin. 33. 
Dalt. c. 151. 

.3 Inst. 65. 

Co. Lit, 48. 


Sect. 26, If several persons dwell in one house, as servants, 
guests, tenants at will, or otherwise, having no h\ed and certain 
interest in any jiart thereof, and a burglary be committed in any 
of their apartments, it seems clear, that the indictment shall lay 
the offence in the mansion house of the proprietor, &c. 


Sect. 27. But if one hire a distinct apartment in a house for 
his lodging for a certain time, and a burglary be committed 
therein, I can see no good reason why the indictment may not 
lay the offence in domo mansionali of such lodger; for it seems to 
he agreed, that ihe indictment for a burglary committed in a 
See Rex 1 ), G.iu- chamtx'rin one < f the inns of court, may lay the offence in domo 
sd,Cowp. 4. mansionali of the ow'iier of the chanib.-r; and why may not such 
an apartment, with as much pr-ipriety be called the mansion-house 
of him that takes it, during the timctln-t he has a certain interest 
in it ? for so long as it is severed by the lease, it seems in the 
eye of the law to be a.', distinct from the other parts of the house, 
as if the person who rents it had a freehold or inheritance in it. 
A.s to the objection, that he goes into the house by the .''.line door 
with the other inhabitants, and therefore is but an inmate, and the 
whole ought to be considered but as one house, T answer, that 
he must have some way to his apartment as incident to his in- 
tori st in it, and that such way lying through a door which is com¬ 
mon to him with others, doth not make the apartment itself in any 
respect less his own, than a way through a door belonging to 
himself only w'ould have done; and if the law be so in this case, 
it seems to me very reasonable also, that if such a lodger take also 
a celia.'- in the said house, a burglary committed in such cellar, 
may bo alleged in domo mansionali of the lodger, whether the 

cellar 
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cellar had any communication with the house or not («); for since («)Providod the 
it seems to be agreed, that a barn or stable, or other out-build- dwldiluau* 
iug near to a house, shall be looked on as part thereof, \v|.iy should uu- houscf 
not such a cellar have the like cstiiiiation ? 

Kol. IVJ. MMims 

Sect. 28. However it is agreed by all, that if one hire a part 
of a house to lodge in, which is actuallif dhided from the rest, 
md have a door (f Us ov'u to the street, a burglary therein may be 
allegetl in domo mansionali of such person. • 

t Sect. 29 . ft has therefore been decided, that when the owner Itc'x f.llogers, 
of a house had let the whole of it in apartments to different 177 ^]' 
persons, and did not inhabit any part of himself; and one of the „ cs/sf reserved 
inmates rented a slio]>, a parlour, and a cellar underneath, for tite niiiiiio: 
at .Fl2. 10.V. a year, which cellar the owner afterwards reserved J‘«lgvs. 
to himself to keep lumber in, and deducted lOs. yearly from the 
.£’12. 10.S. for the rent of the same, the shop and parlour of such 
inmate, if feloniously broken oj)en in the night-time, may be laid 
to be the dw'elling-bouse of such inniate. 

t Sect. 30. So also where a house was situated in a mews, Tnipsliaw’s 
and the W’hole of it let out in lodgings to three families, with ‘‘‘*’* 1 ’,^^'**^"’*'• 
only oue out(;r door, which was common to all the innrites, one " 
of whom rented the ground tioor and a single room up one pair 
of stairs, and the door of tin* parlour was broke open in the 
night, it was determined that this parlour was well laid to be the 
dwelling-house of the particular ininate. 

i* Sect. 31. So also where a coachman lived in rooms situated Timicr’s cast*, 
over the coach-housc and stables of a public mews, but never paid <'«'«■< Cro. L. 
any rent, nor were the premises rated in the parish-books except 
as appurtenances to the coach-house and stables, the way to 
which was dow’ii a passage leading to a staircase which led to 
these rooms through a door which w*as never fastened, but there 
was a door at the top of the staircase to the rooms w'hich was 
locked at night, it was held, that these rooms were such a dwel¬ 
ling-house in which burglary might be committed. 

i' Sect. 32. So also where the inmate of a bouse so lei had Pidianl Car- 
two apartments therein, viz. a sleeping room up one pair of loH's i-.ix:, 
stairs, and a working-shop in the garret, which he reiiU'd by the 
week as timant at wdll, and a burglary was committed in the Ciisi's, Cro.' 
workshop, it was determined that the burglary was well laid in 2 o:>. 
the mansion-house of such inmate. 

Sect. 33. But if he had taken it as a shop or work-house for 
Ins use in day'-lime only, it seems that a Iclony therein cannot he 550 . 
alleged in a mansion-house; not of him that lots it, because it is Vi<l. 13Gi’o.:t 
severed by the lease from tliat part of the house which belongs P‘ 
to him, nor or him to wJiom it is let, because he takes it not to Uu* workshops 
lodge in. of hit* riatc 

Glass Maiiufac- 

t Sect. .34. But if tw'o pattners in trade respectively live in ad- 
joining houses, the shop undernealh being common to both, and Jouos’raso, 
no internal commuiiicatioii between the two houses, but each of 
them having an outer door from the street, each house may be 
said to be the dwelling-house of its respective inhabitant, al¬ 
though the rent and taxes are paid out of the joint funds. 

Seel. 
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22 Am. 95. 
B. Cor. n. 
S. P. C. .30. 
Dalt. c. 151. 
(a) But soe 
ante, p. liS. 


Dyer, 99. 

.*) iM^t. (i.>. 
Koly. .00. (i7, 
Crmii. iU. 

1 Uiilv, aoi. 


U('\ r. IVuigli'y, 
O. Ii. 'IViti. 

S Jac. 2. Al. S. 


(ii) Hex 
(ii'ay, S(r.ins(“, 
‘1112. ill jiuiiit. 


Sect. 35. From what has been said it clearly appears, that no 
burglary can be committed by breaking into any ground inclosed, 
or booth, or tent, &.c. (a ); for there seems to be no colonr, from 
any authority ancient or modem, to make any oft'cnce burglary 
that is not done either against some house, or church, or the 
walls or gates of some town. 

As to THE SIXTH POINT, VIZ. What degree of guilt is required 
in the principal intention of the oifender. 

Sect.sC). It seems clear, that there can be no burglary but 
where the indictment both expressly alleges, and the verdict also 
tiiuls, an intention to commit .some feloiit/ ; for if it appear that 
the offender only meant to commit a trespass, as to boat the 
party, &c. he is not guilty of felony. 

Sect. 37 . And therefore where a servant embezzled money 
intrusted to his cure, ten guineas of which he deposited in his 
trunk, and quitted his master’s service, but afterwards relnrncd, 
broke .md entcretl the house in the night, and took away the ten 
guineas; it was ailjudged no burglary, because it did not appear 
that he entered to commit a felony, but a trespass only. 

Sect. ."8. Ilow^ever, it seems much the better opinion, that an 
intention to commit a rape, (n) or such other crime whicii is made 
felony by statute, and was a trespass only at common law', will 
make a man guilty of burglary, as much as if such offence were 
a felony at common law; because wherever a statute makes any 
offence felony, it incidentally gives it all the properties of a felony 
at common law. (0) 

As to THE SEVENTH POINT, vii. Ill wliat mamicr burglary is 
deprived of the benelit of clergy. 

+ Sect. 3!). By 18 liliz. c. 7- “ If any person or persons shall 
“ commit or do any manner of felonious burglary, he or they 

shall suffer death without benefit of clergy.” 

f Sect. 40. By y> and 4 Will, and TVlary, c. 9. “ All and every 
“ person or poisons that shall conns', i. iiirc, or connnaiid any 
“ person to commit any burglary, shall aot have the benelit of 
“ his or liieir ckrgy.” 

As 


(6) Tionl llalc slutcs, Hut, to coimituU' burf'ls/j, 
the house must liu broken niul u'.li'iod uilli iiilvut 
to cumiuit <1 felony at (.umiiinn I ..v, am] not u fact 
made felony by-sUlulc. A''o be Iberefore saj-, 
it has been doiibteil 'vljefber bieakiiig a Junise in 
tlie nigiit, «ith intent to conimit rape, nerc bur¬ 
glary or nut: Ciorapton Hiiiiking it wuiiM not, be¬ 
cause made felony b< statute Westiii.'2. c. .34.; 
and Dalton (di. l.O. .‘ 1 . Slainf. til.) Iliinking it 
would, because i"..i)e vi.is origlniilly fibmy at com¬ 
mon law, tliungh • j(t...,ed to niisdeineanur l>y sla- 
I "S lute. It seems, boneser, now, as lluwkins ob- 
serves, to be the better ('i''..n‘in, that if tIiebou.se 
iAI- be broke, and with iiilint !>. commit any ft lony, 

t PS- wlictber so by common law .-i made so by statute, 

the ulfctice is burglary. (''K. P. C. .oil. Black. 
Cum. V. 4. c. 16.) 


[n ilio case of Hex i. Knight iiml Roft’ey, who 
broke iiiio a dwellnig-li, Use in the inghtwilb in¬ 
tent to rescue some soinggled goods, vliieb were 
laid in ibo inciictmenl as the piopcriy < f tlie ofli- 
cer, and st.itod the intent to be t‘i steal Iluisc 
gooils, the jury Ibiiml, that the prisoners broke 
into the hoiHO with intent to lake the goods on be¬ 
half of one .Smith, from wliuin they bad been 
seized. The judge held, tliat this indictment was 
not well supported, lliere being no intention to 
steal; but if the indictment hud been for break¬ 
ing, &c. the iiotise with intent feloniously to rescue 
goods seizeil, &c. that being maile felony by slat. 
19 Goo. 2. e. .14. the Chief Baron and some 
Ollier of tlie Jmiges bold, that it would have bccu 
burglary. (2 East, P.C. jlO.) 


Ilfil 
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As to THE EIGHTH POINT, viz. Of the statutes which have 
been passed with a view to prevent tliis offence. 

.f- Sect. 41. By 23 lien. 8. c. 5. If any person or persons 
“ be indicted for the death of any evil-disposetl person or per- 
“ sons attempting burglariously to break nuinsion-houscs iii the 
“ night-time, the person or persons so indicted shall be thereof 
“ fully ac(juitted and discharged.” 

t Sect. 42. By 10 and 11 Will. 3. c. 23. “ Whoever shall ap- 

prehend any person guilty of burglary shall have a certificate, 
" exempting him from all parish and ward oHices.” By Geo. 3. 
c. 70 . s. 2. this certificate cannot be assigned to any other per¬ 
son. 

f Sect. 43. By 10 Geo. 3. c. 48. “ Bu)’ers and leeeivers of 
“ stolen jewels, gold or silver plate, watches, when the stealing 
“ shall have been accompanied with a burglar), shall be triable 
‘‘ as well before the conviction of the principal, whether he shall 
“ be in or out of custody, as after, and tians[)orled for foniteen 
" vears.” 


CHAP. XVIH. 


OU ARSON. 


All SON is a felony at coininon law, in malicionsi) and volun¬ 
tarily burning the house of another by night or by day. 

And I shall consider, 

1. What is such a house in which arson may be connnitli'd. 

2. Whether this offence may be committed in the offender’s 
own house. 

3. How much of the house ought to be burnt. 

4. W ith what degree of iiKilioe. 

1' 5. In what cases the benelit of clergy is taken from this of¬ 
fence. 


As to THE riusT POINT, VIZ. What is such a house in which 
arson may bo committed. 


Sect. 1. It seems agreed, that not only a mansion-house, and 
the principal parts thereof, but also any othiT house and the out¬ 
buildings, as barns and stables adjoining thereto, and also barns 
full of corn, whether they be adjoining to any house or not, are 
so far secured by law, that tin; malicious burning of tluTU is 
arson. And it is said, that in an indictment they are well express- 
<’d by the word ditmits, without adding inuiiKiotudis, 


Suet. 2. But it seems, that the burning of the frame of a house ^ 
or of a stack of corn, &c. is not accounted arson, because it can- jjriu. s. il>. 
not come under the word domits, which .seems at present to be S. P. C, J6. 
thought necessary in every indictment of arson. rilum 289' 

Sect. 
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'I’ajlor’s caw, 
Cases (Jro, 
Law, 4(3, 


Jiuld's case, 
Cases ('ni, 
JLa», 381. 


Hex 1 ) Dona- 
vail, Cases C. 
L.61. 

S. C. 2 Hlk. 
Ill'll. (382. 


liuliiic's case, 

1 Jones, .'(.at. 
C. (;iir. 377. 
Sed vide Fos¬ 
ter, 110. 

Ilex V. SpalJ- 
ing, lliiry la'iit 
Assizes, 1780, 
oil a case re¬ 
served, (Jases 
(Vovvii Law, 
1!)3. 


Hex V, 'Brccmc, 
Old Bailey, 
April Session, 
1780, on a rase 
reserved, Cases 
Cro. I,aw. 195. 

Pcdlcy’s case. 
Cases Crown 
Law, 209. 

S. C. Cald. 218. 

1 Hale, 568, 
569. 

.3 Inst. 67. 

Halt. c. 105. 
Cro. Car. 338. 


Sect. 3. Yet anciently the burning of u stack of corn was ac- 
countctl arson; f and now by 9 Geo. 1. c. '22. it is arson to set 
fire to any “ house, b.ani, out-liousc; or to any hovel, cock, mow, 
" or stack of corn, straw, hay, or wood.” 

t Sect. 4. But it has been tletermiiicd, that a paper-mill is not 
an oul-house, within the meaning of the .statute. 

By statute 9 Goo. 3. c. 29 . s. 2. “ Whereas no effectual pro- 
“ vi.sion hath heretofore been made for preventing the burning of 
“ mills, be it enacted, that if any person or persons shall (after 
“ the 1st day of July, I79fi.) wilfully or maliciously burn or set 
“ fire to any wind saw-mill or other wind-mill, or any water- 
" mill or other mill, such person so ollendiiig, being lawfully 
“ convicted thereof, shall be adjudged guilty of felony without 
“ benefit of clergy.” 

Sect. .5. It has also been determined, that setting lire to a 
parcel of iinthrashed wheat in the night, is not suffcienlly de- 
seriptive of the offence of setting fire to “ a cock, mow, or stack 
“ of corn,” &c. to bring the offender within the statute. 

t Sect. (i. It has been delerinined, that the setting fire to an 
apartment of a common gaol of a county to w hieh a dwelling- 
house for the keeper to live in adjoins, the entrance into the pri¬ 
son being through the dwelling-liouse, is arson, although a wall 
separates the prison from the house. 

As to THE SECOND POINT, VIZ. Whether arson may be com¬ 
mitted in the offender’s own house. 

Sect. 7. It seems clearly agreed, that one .seised iii fee, or hut 
possessed for years, of a house staiuliiig by itself at a distance 
from ail others, cannot commit felony in burning the same. 

t Sect. 8. T t has also been decided, that a tenant in |)ossesslun 
of a copyhold dwelling-house cannot ho guilty of arson by burn¬ 
ing the same, aithoiigii he had a lung time before surrendered it 
into the hands (if ihe lord of the m:i.:or, to the use of another 
person, Ills heiis d id assigns, for sc'cm i'g the paynumt of money 
borrowed; for while the tenant conlinnes in possession, it is his 
own house. 

t Sect. 9- It has also been derided, upon the same reason, 
that a tonam in pos.se.s,'ion, under an agreement fer a lease for 
three years, from a person who held under a building leas(', is 
not gniltv of arson by burning the hou,se, for it i.s the injury to 
the possession which this law means to punish. 

‘h Seel. 10. It has also been decided, that a tenant from year 
to VLitr, or from mouth to month, cannot be guilty of arson by 
burning the house of which he is so in possession. 

Seel. ! 1. Also it seems the much stronger opinion, that a 
man so .seised or possessed of a house in a towji, who burns 
his own with .in hitent to burn his neighbour’s, but in the 
event burns his own only, is not guilty of arson; for by the ge¬ 
neral tenor of the books speaking of this offence, it seems to 

be 
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bn supposed to be done in the bouse of another, and not of the 
offender. (1) 

f Sect. 12. It is however determined, that a widow entitled to Tlrfm*'caso, 
dower, but no dower assigned, from a house, the equity of the 1lo 
redemption of wliich had descended from her husband to her in¬ 
fant children, and for whose benefit she had let it and received 
the rent, is guilty of arson by burning it in the possession of her 
tenant.—And it was said, that if she Iiad been seised of thfi free¬ 
hold, it would still liave been felony; from whence it is contend¬ 
ed, that a reversioner who shall maliciously fire the houses in 
possession of his tenants laider leases from himself or his ances¬ 
tors, will be guilty of arson. 

+ Sect. 13. It has also been determined, that if a pauper ad¬ 
mitted into a parish poor-house set fire to the room in which she 
with other paupers sleep, she is thereby guilty of arson; for this 
is the house of the parish. 

i* Sect. 14. So also it has been determined to be arson in a Rcm’. Dona, 
prisoner confined for debt in a county gaol, to set fire to the little 
box w Inch forms his aparment in the prison. 

Sect. 1.5. So also, although no act which is only a crime in re- Kd^ngc, e*). 
spect of the injury which it docs, or may do, to another, he made it*. IR’* 
felony by reason of an intention thereby to commit a felony, if 
such intention be not executed; yet if the house set fire to be in 
a town, this is certainly an olFence highly punishable in regard 
of the malice thereof, and the great danger to the public which 
attends it, and the offender may be severely fined, and imprisoned 
during the king’s pleasure, and set on tin; pillory, and bound 
to his good behaviour during life. 

As to TiiK THiUD I'OINT, VIZ. How mucli of such house ought 
to be burnt. 

Sect. 1(). It seems to be clearly agreed, that neither a bare in- t />70. 
tention to burn a house, nor even uii actual attempt to do it by 
putting lire to part of a house, will amount to felony, if no part ^Comm. 22^. 
of it be, burnt; for the indictment must have the words incendit 
cl comhussit. 

Sect. 17. But it is certain, that if any [)art of the house be 
burnt, the offender is guilty of felony, notwithstanding the fire 
aftc-rwards be put out, or go out of ilstdf. 

Hy statute f) Anne, c. 21. " any servant negligently setting fire 

to a house or out-houses, shall, on conviction before two jus- 
“ tiers of the peace, forfeit cf’IDO, or be sent to the house of cor- 
“ rcction for eighteen months.” 

By 43 Geo. .3. c. 58. s. 4. it is enacted, “ That if any person 
“ or persons, from and after the 1st of .luly, 1803, shall, either 
“ in England or Ireland, wilfully, maliciously, and unlawfully, 

“ set fire to any house, barn, granary, hop oast, malt-house, 

“ stables, 

(1) But if lie set fire to hU own house, niali- son; or if ha set fire lo his own house in a town, 
ciun.sly intuiiiling lo fire the house of B. and also and therchy in fact others be burnt down, lie is 
Uiereby do burn tlic liuusc of B. ho is guilty of ar- also guilty of arson. (2 East, 1031. Isaac’s case.) 
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'' stables, coach-house, out-house, mill, warehouse, or shop, 
“ whether such house, barn, granary, ho[) oast, mall-house, 
“ stable, coach-house, oiit-liouse, mill, warehouse, or shop shall 
“ then be in the possession of the person or persons so setting 
“ tire to the same, or in the possession of any other person or 
“ persons, or of any body corporate, with intent tliereby to iu- 
“ jure or defraud liis nuijejity, or any of his majesty’s subjects, 
“ or any b<»dy corpoiate, that then and in every such case the 
“ person or persons so olTeiuling, their counsellors, aiders, and 
“ abettors, knowing of and privy to such ollence, shall be and 
“ are hereby declared to be felons, and shall sidier death as in 
“ cases of felony, w ilhout benelit of clergy,” 

The statute oG (ico. c. KIO. “ for the more ell’ectual pu- 
“ nishinent of |)ersons destroying the jnoperties of his majesty’s 
“ subjects, and enabling the owners of such properties to rc- 
“ cover damages for the injury sustained,” recites the passing of 
the statutes 1 (leo. 1. s. G. c. Ol'co. I. c. GG., y(jeo. 3. 
c. Gf)., 41 (leo. 3. c. G4., and 43 tleo. 3. c. o.S. and that it is 
expedient and necessary that more elleetnal )n«)visions shouhl 
be made for the jrrotection of property not within the provisions 
of the saiil acts; and enacts, “ that every person who shall, fiom 
“ and after tlie passing of this act, wilfully or maliciously burn or 
‘‘ set lire to any buildings, erections, or ('iigines, which shall be 
“ used or employed in the carrying on or conducting of any 
“ trade or maimfactorv, or any branch or department of any 
“ trade or manufactory of goods, wares, or merchandize of any 
“ kind or descri|)tion whatsoever, or in which any goods, wart's, 
“ or merchandize shall be warehoused or deposited, shall, upon 
“ being lawfully convicted thereof, be adjudged guilty of felony, 
‘‘ without benelit of clergy, and shall suffer ileath as in cases of 
“ felony without benefit of clergy.” 

As to Ttiu l• 0 L^Tll I’oi.s’i’, vk. With what degree of malice 
such house ought to be burnt. 


(«) 1 Hale, 
.1 liibf* 67* 
Plow. 17j. 


.‘xiO. Scft, 18, It seetits clear, that if the (Ire happened through negli¬ 
gence (n) or miMhanco, it cannot m'.ke him who is the unfortu¬ 
nate cause of it, guilty of arson; for the Indictment must allege the 
olVence to have been done VdOoitarir, inaliliii .tud j>r€i'ogit(ild el 
feloiiiti. Yet if one maliciously inteiuling to burn only the house 
of ./I, happen thereby to burn llm hoest! of li. it is certain that 
he may be indicted as Having maliciously burned the house of li. 
for where a felonious design against one man missus its aim, and 
lakes ettect upon another, it shall have the like cousbuction as 
if it had been levelled against him who sutlers by it. 


As to TUR I'ii TTi I’oiM’, viz. Ill wliat cases arson is deprived 
of ihe benefit of clergy. 


1' 19, lly 4 and o Philip and Mary, c. 4. it is enacted, 

" 'fhal all and every person aud persons that shall maliciously 
" command, hire, or counsel any person or persons wilfully to 
“ bum any ilwcl'ing-house, or any jiart thereof, or any barn then 
“ ha\ iiig corn or grain in the same, shall not have the benelit of 
" his or their clergy.” 




t Sect. 



Ch. 18. 
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•f Sect. 20. By 9 Geo. 1 . c. 22. “ If any person or persons 
sliall set fire to any house, barn, or out-house, or to any hovel, 

“ eork, mow, or slaek of corn, straw, hay, or wofxl; or shall for- 
“ cibl) reseue any person, beinjr lawfully in custoilv of any oUi- 
“ cor, or other person, for any of the otfenecs aforesaid; or if 
“ any |)erson or persons shall by gift or promise of money, or 
“ other reward, procure any of his majesty’s subjects to join him 
“ or them in any such unlawful act, every such person so wffend- 
“ ing shall suli’er <!ealli without benefit of ch'rgy.” (2) 

i' Sect. 21. It st'cms, that accessaries after the ofiVnee are still lIIaK', 573. 
entitled to the Ix'iicfit of clerg}'. 


(U') 'riiiTC WHS siimi' dilVu'ulU' bolViiv llii' pass¬ 
ing tills st.itiiti! a.s to whal si.itutcs oiisti <1 cloiyN in 
r.isos of aisim; but it is not ncci-ss,trv now to go 
into tJic (]in’!ition, as loose ilinibt.s probably Mig- 
grsted the above clause in ‘>tico. 1. winch clcarlj' 


ousts clcroy in cases ofai son. The reader, however, 
who is curious on the ])oint, lua^' consult il. It. 
I*. C. sub tit. Arson, (Vol. 1. 57 a. Vol. 2. 347. 
11 lte(>. 3j. I'oslcr, .330.) 


CHAP. XIX. 

(OOF SIMPLE LARCENY. 

iVX I) now wo are come to ofli'ences again.st//tc grWs (»rano(hcr, 
which are generally called larcenies, from the ImI’ih word lalro- 
ci/iiu)?i, of which theie are two kind.s; 

I. 


(O l.areen\, or tin li.is thus diTfiied bj Tjiai Ion, 
tlie oldest wriler who eoiiiposed a leguhir tre.itise 
upon our l.iws (for Cii.invillc is nnich loo buniniary 
:i coriiposiiion to be e.illed a Ite.ilise upon l.aw,) 
'* Furlum e.sf, 'fi iiiiili'iin /eges, ('iiiilUTtiilio rri alieme 
rmihtiilnilii, cum niiiiiu) /iiniin/i, iniiUi lllo dnm’nia, 
ciijiisrc^ lUii I'lU lit,” “Cum aiiimn ilico, iiiiia sine 
,11111110 fnrmuti non |■ollmllllltnr.” ( De Coiviid, I. 3. c, 
.‘■2.) This defniilion he evidenlly eojiied from lliu 
Civil Law, for “ I'liiliioi' is ilelined by llie civilians 
in aliuost the .same words, eviept th.il by llie Civil 
Law t.dving Ihe mere use of a diing was ihefl. 
Fiirlinii I'st Coiilricliil'ojiiiiiiliilosii tueii J'aricinli om- 
liii. I'll ijisiiis ici, vi’i I tiam usus ejiis possessionisve. 
(lust. Ins. hl>. 4. tit. 1. s. 1.) 

Lord Coke, i\tr. .T. Ilhiekslone, and Air. I'.asl, 
aM define larceny I" he a /i'/oii/uiis l.iking, hut it is 
snhmitted that ihnugh this be true in f.itt, yet it 
is vicioui. as a delinition. 'I'lie defining terms of a 
definition should 1111 I tlieniselvcs want defining : 
and as to what shall amount to a fclonioiis taking 
is (he very 10 rtter of hujiiiry. Mr. J. Ky re, in the 
debate on I’e.ir’s case, (2 E. 1’. C. 553.) seems to 
have expressed himself with more correctness when 
he described I .arceny to “ be tlic wronuful taking of 
goods with intent to spoil the owner of Iheni, 
liicri,’’ 

The definition as given by Mr. K-ist, omitting 
the word “ felonious,” may jrerhaps be correet. He 
say.s it is the wrongful or fraudulent taking and 
carry ing away, by any person, of the nii're personal 
goods and chattels of another from any place, vvith 
an intent to convert them to his the taker’s own use 
and make them ins own property without the con¬ 
sent of the owner.’’ 

Xn order to constitute the crime of larceny or 


tlicfl, there must he, 1. “a wrongful taking and 
carrying away”—2. of the goods ami cli.attels, .as 
disiiiigui.'lied from any thing vvhieh in fart or in 
coiilemplatioii of law is part of the freehold and of 
some v.due--3. with intent to convert them to the 
t.ikiT’s u.se, or, as the civilian.s express it, “ liieri 
caiiMi,” which di.sliiiguishes this taking from a taking 
with a view to dr.^troy them,or meiely to deprive 
the owner of them, which m.iy be from motives of 
ni.dice: and willi a view to malicious niiscbief to 
the owner. And lastly, it must be without the 
owner’^ consent, (iniito iloiniiio.) 

There is a rase, however, existing which falls 
miller none of the dcfiiiilioiis of hiiceny : it vva.s 
an indictiiient .ig..in-t two servants foi stealing two 
bushels ol he.ms, the property of.lolui Winihle their 
master, 'i'lie jury found as fat Is that they, by means 
of a false key, took the beans fiolu tlie granary 
and fed llieii master’s horses with them, they choos¬ 
ing to give the horses more than their ma.strr al- 
luvveil, lull that they did not l.ike them for tliclr 
own u.se or henefil—it is said u majority of the 
judges held this to l.t larceny, but upon what prin¬ 
ciple it is hard to onderslanu. 

Tliein are also two recent eases of findim; which 
were held to he larceny. 'I'he one occurred beforo 
Air. Justice Lawrence, at thcSt.illbrd Assiz. ll!04. 
The prisoner found a pocket-book containing bank 
notes, on the highway, which he converted to his 
own use. Lawrence J, is reported to have said, that 
if a man find property and either knows the owner, 
or tilery be any marks upon it to ascertain the 
owner, and the finder, iii.stead of returning it, con¬ 
verts it to bis own use, it is a felonious taking end a 
larceny.—In the other case, two prisoners had found 
a bill of exchange which they endeavoured to nc- 

gociatc. 
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• " Of shall not give an account, to the satisfaction of any two or 

“ more of such justices, how he, she, or they came by the same, 
“ that then the said person or persons so apprehended shall be 
“ deemed and adjudged guilty of a misdemeanor.’* 

In which cases, f Sett. 4. By 29 Geo. 2. c. 30. s. 4. it is further enacted, 
^**l!^*** 'ih " where any person or persons shall be convicted of cither 
thertnreh^wai'- “of,the misdemeanors aforesaid, it shall and maybe lawful for 
dens, &C. " any two or more of such justices to cause such lead, iron, cop- 

“per, brass, bell-mctal or solder, to be deposited in the hands of 
“the churchwardens and overseers of the poor of the place where 
“ such lead, iron, copper, brass, bell-metal or solder were found, 
“ or in any ot^er convenient place, fur any time not exceeding 
“ thirty days; and in the mean time to order the said church- 
“ wardens and overseers of the poor, or one of them, in all and 
“ every of the parishes rvithin the bills of mortality, to insert an 
“ advertisement in some pul)lic pap(!r, and in every other parish 
“ or place to cause notice to be given by some public crycr, and 
“ by tixing on the church or chapel door notice doscribing such 
“ lead, iron, oopper, brass, bell-metal or solder, and where the 
* “ same shall be so deposited, to the end that persons having lost 

“ such lead, iron, copper, brass, bell-mctal or solder, may come 
“and claim the same, or any reputable person on their behalf; 
Owner proving “ and in casc any person or persons can prove their property to 
his property, to «thg coppcr, brass, bell-mctal or solder, upon 

*“• “ oath, to the satisfaction of any two or more of such justices 

“of the peace for such county, city, riding, division, liberty or 
“ place, that then such justices shalt order restitution of such 
“ lead, iron, copper, br^, bell-metal or solder, to the owner or 
“ owners thereof, after paying the reasonable charges of remov- 
“ing, depositing and giving public notice of the same; and if at 
“ the end of the said thirty days no person or persons shall come 
“ and prove his, her, or their property, nor any reputable person 
“ on his or their behalf, to such lead, iron, copper, brass, bell- 
“ metal or solder, the same to be sold foi4tlie best price that can 
“ reasonably be had; and after deducting the charges as afore- 
“ said, one moiety of the money arising from such sale to be given 
“ to the person or persons who shall apprehend the party or par- 
“ ties guilty of the misdemeanors aforc-mentioned, or either of 
“ them; and tBe other moiety thereof to the poor of the parish 
" where such offence was committed (it it is known where), or 
“else where such convictions shall be made.” 

Pewontowhora f Sect. o, By 29 Geo. 2. c. so. s. 5. it is further enacted, 
SfvXuS:***'** '^^®* evety person to whom lead, iron, copper, brass, bell- 
brought may in “ metal OF solder shall *be brought and offered to be sold, 
wipected case « pawned OF delivered, shall and is hereby empowered and rc- 
•top, &c. “^uired (there being reasonable cause to suspect that such lead, 

“ ifon, copper, brass, bell-metal or solder, was stolen or unlaw- 
“ fully come by) to apprehend, secure, and carry before a justice 
“ of the peace for the county, city, riding, division, liberty or 
“ place where the same shall be so brought or offered (having it 
4 “ in his or her pow'er so to do), the person or persons so bring- 

“iag or offering the same, together with such lead, iron, copper, 

" brass, bell-metal or solder; and such person or persons so ap- 

" prehended 
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" prehcnded shall be dealt with, and such lead, iron, copper, 

" brass, bell-metal or solder, shall be deposited and disposed of 
<< ill the same manner, as if he, she, or they had been apprehended 
“ by die constable, lieadborough, tithingman, beadle or watch- 
“ man, as aforesaid; and if it shall appear upon the oath of any 
“ person, notwithstanding such person or persons was or were 
" concerned in the stealing the same, if corroborated with other 
“ credible circumstances, to die satisfaction of two or more'jus- 
“ tices of the peace for the county, city, riding, division, liberty 
“ or place, where the same shall be so brought or offered as 
aforesaid, that there was reasonable cause to suspect such lead, 

“ iron, copper, brass, bell-metal or solder, was stolen or unlaw- 
“ fully come by, and that the person or persona to whom such 
" lead, iron, copper, brass, bell-metal or solder, was so brought, 

“ or offered, did not (having it in his, her, or their power so to 
“ do) apprehend, secure and carry before a justice of the peace 
" as aforesaid, the person or persons, who so brought or offered 
" the same, that then the person or persons to whom such lead, 

“iron, copper, brass, bell-metal or solder was ^ brought or 
“ offered, shall be deemed and adjudged guilty of a misdemeanor.” 

t Sect. G. By 29 Geo. 2. c. SO. s. 6. it is further enacted, Persons convlc- 
“ TJiat everv person deemed and adjudged guilty of a niisde- a misde- 
“ mcanor, in liaviiig m his, her, or their possession, any lead, iron, accounting 
“ copper, brass, bell-metal or solder, suspected to be stolen, or satisfactorily for 
“unlawfully come by, and not producing the party or parties 
“ of whom he, she, or they bought or received the same, nor ’ 

“ giving a satisfactory account how he, she, or they came by the 
“ same, or in having, carrying, or conveylhg of lead, iron, copper, 

“ brass, bell-metal or solder, suspected to be stolen or unlawfully 
“ come by, and not producing the party or parties from whom 
“ he, she, or they bought or received the same, nor any credible 
“ witness to depose upon oath the sale or delivery thereof, nor 
“ giving a satisfactory account how he, she, or they came by the 
" same (as the case shall be), shall, for every such misdemeanor, 

“ forfeit for the first offence the sum of forty shillings, and for the 
" second offence the sum of four pounds, and for every subse- 
“ quent offence the sum of six pounds ; and that every person 
“ deemed and adjudged guilty of the misdcmcaiiqp; of neglecting 
“ to apprehend, secure, and carry before a justice of the peace 
“ the person or persons (having it in his; her, or their power so 
“ to do) who brought or offered to sell, pawn or deliver any lead, 

“ iron, copper, brass, bell-metal or solder (as the case shall be) 

“ suspected to be stolen or unlawfully come by, shall, for every 
“ such misdemeanor, forfeit for the ^rst offence the sum of 
“ twenty shillings, and for the second offence the sum of forty 
“ shillings, and for every subsequent offence the sum of four 
“ pounds ; ail which said respective forfeitures shall and may be 
“ levied by distress and sale of the goods and chattels of every 
" such offender (rendering to him or her the overplus, after 
charges of the said distress and sale deducted) by warrant un- 
“ der the hands and seals of any two or more such justices before ♦ 

whom such offender was deemed and adjudged guilty; which Forfeiture how 
“ forfeiture shall be paid, one moiety thereof to the informer, and 

* ” the 
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“ Urt other moiety thereof to the overseers of the poor, for the 
“ use of the poor of the parish or place where such oiFence was 
“ committed (if it is known where), or else where such convic- 
Forwuit of di*. " tion shall be made ; and if no sufficient distress shall be found, 
be c^m^'*** “ whereupon to levy the said respective forfeitures, then the 
said*justices shall and may commit every such offender, so re- 
"spectively deemed and adjudged guilty as aforesaid, to the 
“ cotnmon gaol or other prison, or house of correction, within 
“ their jurisdiction, without bail or mainprize, for the space of 
'' one month for the first offence, and for the second offence for 
“ the space of two months, and for every subsequent offence until 
" such offender shall be discharged by order of the court of 
« general or quarter-sessions.” 

Convictions to f Seci. 7. By 29 Geo. 2. c. 30. s. 7. it is further enacted, 
be certified to « every conviction of any offender, in any of the aforesaid 
** misdemeanors, shall be certified by two or more of the justices 
“ of the peace, making the same, to the next general or quartcr- 
“ sessions of the peace, to be filed and entered amongst the 
"records of*the said sessions; which said conviction shall be 
"good and effectual in law to all intents and purposes, and shall 
Conviction not “ not be quashcd, set aside, or adjudged void or insufficient for 
to be quashed, " want of any form of words whatsoever, nor be liable to be 
or removed. “removed by certiorari into his majesty’s court of Mn^s bench, 
" but shall be deemed and taken to be final, to all intents and 
“ purposes whatsoever.” 

Felon convict- f Sect. 8. By 29 Geo. 2. c. 30. s. 8. it is further enacted, 
mg the buyers ,»jf g™ pejgon being out of prison, shall commit any 
titled to his par- “fdony, by stealing any lead, iron, copper, brass, bell-metal or 
don. « solder, and afterwards discover two or more persons who shall 

" buy or receive any stolen lead, iron, copper, brass, bell-metal 
" or solder, knowing the same to be stolen, so as two or more 
" of the persons discovered shall be convicted of such buying or 
“ receiving, be, she, or they so discovering shall have, and be in- 
" titled to, the gracious pardon of his majesty, his heirs and suc- 
" cessors, for all such felonies by him or her committed, at any 
" time or times before such discovery made, which pardon shall 
" be likewise a bar to any appeal brought for such felony.” 

And convicting t ^ect. 9. % 29 Geo. 2. c. 30. 8. 9. it is further enacted, 
any of a raisde- ' That if any person shall be concerned in the stealing any lead, 
wSendln””* ' Copper, brass, bell-metal or solder, and shall afterwaids, 
iw. is XcliMg. ‘ being out of prison, discover any person to whom he, she, or 
ed from prose- ‘ they shall have offered to sell, pawn or deliver any stolen lead, 
fdony copper, brass, bell-metal or solder, so as such person be 

“ convicted of the misdemeanor of not apprehending, securing, 

" and carrying him, her, or them before a justice as aforesaid, 

" that then the person making such discovery shall not be liable 
*' to be prosecuted for stealing the lead) iron, copper, brass, bell- 
" metal or solder, so offered as aforesaid.” 

Limitation of f Sect. 10. By 29 Geo. 2. c. 30. s. 10. it is further enacted, 
i|tioiu. « That if any action or suit shall be commenced or brought 
" againMt any justice or justices of the peace, or other officer or 
" person whatsoever, for doing or causmg to be done any tiling 



" in pOTAlance of this act, coti&eitring the said offences, the same 
*‘ shall be commenced or brought within six months after such 
cause of action has accrued ; and the defendant in shch case 
" may plead the general issue, and give the special matter in evi- 
" dence; and if, upon such action, a verdict shall be given f^ the 
defendant, or the plaintiff become nonsuited, or discontinue his 
action, the defendant shall have treble co8ts.”(l) , 


'(• Sect, II. By 29 Geo. 2. c. 30. s. 11, it is provided, * That Former laws not 
nothing herein contained shall extend, or be construed to fc^ew''iiBWe*to 
" extend to repeal any former law now in being, for the punish- double 
“ ment of such offenders; peovided also, that such offender, “wnt. 

after having been punished by this act, shall not for the same 
** offence be afterwards punished or be liable to be punished by 
“ any such former law.” 


t Sect. 12. By 21 Geo. 3, C. 69 . it is EECITED, “That the Every person 
above statute 29 Geo. 2. c. 30. has been found by experience to wiw>»h»wi>uy or 
tend to good and useful purposes, and to prevent niany felonies ^wter poL or 
being committed in respect to the several articles therein men- other pewter, 
tioued ; but the metal called jiewter not being mentioned or in- 
eluded in the said act, evil-disposed persons have taken advan- fen,&c. shall, m 
tage thereof, and the stealing of pewter pots, and other pewter, conviction for a 
and the buying and receiving such pewter pots, and other pewter, 
knowing the same to be stolen, is become a great and notorious ygare, &c.**'^* 
evil:” and therefore enacted, “ That every person who shall Foster, 74 
*' buy or receive any pewter pot, or other vessel, or any pewter 
in any form or shape whatever, knowing the same to be stolen, 

“ or unlawfully come by; or shall privately buy or receive any 
“ stolen pewter, by suffering any door, window or shutter, to be 
“ left open or unfastened between sun-setting and sun-rising, for 
“ that purpose ; or shall buy or receive the same at any time, in 
“ any clandestine manner, from any person or persons what- 
“ soever; shall, being thereof convicted by due course of law, 

“ although the principal felon or felons has not or have not been 
“ convicted of stealing the same, be transptirted, in like manner 
“ as other felons are directed 40 be transported by the laws and 
“ statutes of this realm, for any time not exceeding seven years, 

“ or be kept or detained in prison, and therein kept to hard lar 
“ hour, for any time not exceeding three years, nor less than one 
“year; and within that time (if such Court shall think fitting) 

“ such offender or offenders shall be once, or oftener, but not 
** more than three times, publicly whipped.” 

t Sect. 


( 1 ) It has been considered bj some, that this 
act, 89 Geo. 2. c. SO. relates to the roaterids tlicre- 
ia mentioned, only in their raw state, as contradis¬ 
tinguished from wrought goods; but there is a 
great difficulty in adopting such a construction, for 
the statute speaks df lead and iron, 6cc. tu 
housa, which cannot be in their raw state: but 
the metals must in some sort be manufactured, 
and be either bars, bolts, tails, sheets of lead, or in 
eome other form capable of a more specific de¬ 
scription than merely lead, iron, or copper. That 
VOL. 1. Q 


tills statute was not intended to be so confined, 
seems evident from the preamble of the statute 21 
Geo. 3. c. 69. from whence it must be collected 
that tlie legislature considered that if pewter gene¬ 
rally bad been mentioned in the former law, it 
would have reached the case of receiving pewter 
pots after they hadi been stolen, and that pewter 
was a sufficient descripUon of every thing manu¬ 
factured oat of it, and that the form or shape diC 
not make that description less proper. (3 £. P# CT 
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Foster, 74. f Seot. 13. But these statutes, which make the receivers of stolen 
goods accessaries to the felony, being understood to make diem 
accessaries only in such cases where by law an accessary may be, 
do not extend to cases where the property stolen does not 
amount to the value of twelve>peuce. 

Buyit^ and Receiving Stolen Jewels. 

becitei), "That the facility 
Efowug ftera jewels, and gold and silver plate, are dis- 

w be stolen, tri- posed of, is One principal cause of the frequent commission of 
fore writer**' highway robberies; and the present laws against 

couvicUon of receiving of stolen goods are found insufficient to deter per- 
principai felons: sons from that practice:” and therefore enacted, “That every 

tiontobrtranr ** receive any stolen jewel or jewels, or 

ported for four- Stolen gold or silver plate, watch or watches, knowing the 
teen years. “ same to have been stolen, shall, in all cases where such jewel 
“ or jewels, or gold or silver plate, shall have been feloniously 
“ stolen, accompanied with a burglary actually committed in stcal- 
“ ing the same, or shall have been feloniously taken by a robbery 
“ on the highway, be triable as well before conviction of the 
principal felon in such felony and burglary or robbery, whether 
‘ he shdl be in or out of custody, as after his conviction: and if 
'* any person so buying or receiving such jewel or jewels, or gold or 
' silver plate, shall be convicted thereof, he shall be adjudged guilty 
' of felony, and be transported to some of his majesty’s plantations 
' in America for the space of fourteen years, according to the 
laws in force for transportation of felons.”(l) 

Receiving Stores, l^c.from Ships htj BumMoafs. 

Perwns naviga- -j- Sect. I. By 2 Geo. 3. c. 28. IT IS KECiTED, “ That many 
BOATs'on*heri- ih'disposed persons, using and navigating upon the river Thames 
verTkaim,md Certain boats, commonly called bumb-boats, and other vessels, 
””'^0 Vu^les pretence of selling liquors of different sorts; and also 
Wrojng^tothe tohacco, broonjs, fruit, greens,, gingerbread, and othei 
ships mUie said such like warc and things to and amongst the seamen and 
ofam^iCT^nOT employed in and about ships, vessels, and other craft 

‘ there, do frequently take occasion to cut, damage, and spoil the 
cordage, cables, buoys, and buoy-ropes, and the headfasts, and 
other fasts belonging to such ships, v'^ssels, and craft, and frau¬ 
dulently carry away the same; likewise encourage such seamen 
and labourers to dispose of such cordage, cables, and buoys, and 
such goods, merchandizes, materials, and stores, secretly and un¬ 
lawfully, whereby great losses are sustained by merchants and 
owners of such ships, vessels, and other craft, in the said river:” 

for 

(1) By the OMUtiDg part of thii clauie the mentioned, knowingly, ag«i»t the form of the sta- 
vrorda" watch or watchei” are omitted, evidently lute. Tlie priaoner waa convicted: bnt the caae 
by nuatake. U nder this atatute Bather Moaea waa waa reaetvea for the opinion of the Judge a, whether 
Indicted irt the Kent tummer t^fnizea, 1783, hefore the recriving a gold watch aiA such seals, knowing 
Gould, J. The indictment act forth a robbery on them to have been stolen, was a felony within thu 
Hr. Drummirnd, on tlie highway, of a watch, gold act Some thought the gold cate was plate within 
.watch caw, and two Gomellin teals set in gold; the meaningoftheact: butothersdiifered. They 
and then charged the prisoner with having received all, however, agreed, that the cornelian seals, set 
the itolen watch, jcirels, and gold pJate above in gold, were Jewels, (t £• F. C. 753.) 
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for remedjr whm*eof it is enacted, ** That if any person or per- 
** sons shall use, let out to hire, lend, or navigate, or shall be mA- 
** ing or assisting in using or navigating upon the said fiver, any 
" bumb'boat, or other boat, for the purpose of selling, bartering, 
" exchanging, or exposing to sale, to and amongst the seamen 
" and labourers employed iu and about ships, vessels, or other 
“ craft, any liquors, slops, tobacco, brooms, or any fruit, grgens, 
** gingerbread, or other such like ware: and shall sell, barter, ex- 
** change, or expose to sale as aforesaid, any sort of liquor, or 
any slops, tobacco, brooms, or any fruit, greens, gingerbread, 
“ or other such like ware or things, in, from, or out of any bumb- 
** boat, or other boat (other than and except such bumb-boats, and 
** other boats and vessels as shall be entered in the office of the 
** master, wardens, and assistants of the guild, fraternity, or bro- 
** therhood, of the most glorious and undivided Trimty, and of 
Saint Clement, in the parish of Deptford Strond, in the county 
** of Kent, in manner herein-after mentioned, and shall be used 
** and navigated for the purposes aforesaid, in the day time, be- 
tween sun-rising and sun-setting only); or if any person or per- 
sons shall take in exchange, or by way of barter, or shall un- 
“ lawfully receive, or procure to be delivered to them, any ropes, 
** cordage, tackle, apparel, furniture, stores, materials, or any part 
of any cargo or loading of any ships or vessels in the said river; 
all and every such person or persons respectively shall, upon 
“ conviction thereof before any justice or justices of the peace of 
** and within any county, city, division, liberty, or place adjoining 
" to the said river, upon the oath of one or more credible person 
** or persons, be deemed guilty of a misdemeanor; and it shall 
and may be lawful for any person or persons to apprehend and 
detain all persons then on board such boat, and also to seize, 
“ search and detain in some place of safety, such boat, and the 
tackle, apparel, and furniture, and loading thereof; and the 
** person and persons so apprehended shall be (as soon as con- 
“ veniently may be) conveyed before such justice or justices of 
** the peace as aforesaid; and such boat, with the said tackle, 
“ apparel, furniture, and loading thereof, shall, upon such con- 
** viction as aforesaid, be forfeited and disposed of as is herein- 
" after mentioned.” 



t Sect. 2. By 2 Geo. 3. c. 28. s. 2. it is enacted, " That Burab-boata 
“ every bumb-boat, or other boat whatsoever, used and navi- ■‘•'“■I reg»- 
" gated for the purposes aforesaid, upon the said river, between 
London-bridge and the Lower Hope Point, shall be entered by 
the owner or owners thereof with the master, wardens, and 
assistants, at their office at the Trinity-house in Water-lane, 

" London, specifying the name or names, or place and places of 
“ abode of such owner or owners; to the intent that the said 
" master, wardens, and assistants, may register every such entry, 
and deliver in writing to such owner or owners a number to be 
** marked on one or more part or parts of every such bumb-boat, 

** or other boat; and every such owner or owners shall cause 
** the number so delivered to be forthwith marked, together with 
** bis, her, or their Christian and surname or names, and place or 
" places of abode, upon such part or parts of the said boat so 

Q 2 “ entered 







The register 
shall be renew¬ 
ed on every 
change of tlic 
property in 
such buiiib- 
boat. 
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entered as aforesaid, in such manner as the said master, war¬ 
dens, and assistants shall, from time to time, direct and ap¬ 
point, in pursuance of the authorities and directions herein¬ 
after given for that purpose.” 

t Sect. 3. By 2 Geo. 3. c. 28. s. 3. it is provided, " That 
every time, and so often as the property of any such bumb- 
boat, or other boat, shall be varied or altered, the new owner 
or owners shall forthwith make a fresh entry of the same, and 
cause the number delivered in pursuance thereof to be marked 
on the said boat, together with his, her, or their Christian and 
surname or names, and place or places of abode, upon such 
part or parts of the said boat, and in like manner as is herein¬ 
before directed, at the first entering of any such boat.” 


The TrhiUy 
Company shall 
number the re¬ 
gister and 
tnark the boats. 


t Sect. 4. By 2 Geo. 3. c. 28. s. 4. it is further enacted, 
That the said master, wardens, and assistants, shall, and they 
are hereby empowered and required to receive and register 
every such entry in a book or roll to be provided and kept for 
that purpose, and to deliver out a number, in writing, to such 
owner or owners, to be marked on one or more part or parts 
of such boat, in such manner as shall be directed and ap¬ 
pointed in pursuance of this act, for the registering which 
entry, and delivering out such number, the sum of five shil¬ 
lings shall be paid, and no more: and the said master, war¬ 
dens, and assistants, are hereby authorised and empowered to 
take and receive the same, and, from time to time, to make 
such orders, rules, and regulations, as they shall think requisite 
and proper, for the ascertaining the part or parts of such boat, 
on which the said number, and the names and place or places 
of abode of the owner or owners thereof shall be marked, and 
in what manner, and of what dimensions the figure or figures, 
and letters, composing such number, and names and place or 
places of abode, shall be made, and how the same shall be, 
fiom time to time, renewed, and kept fair and legible; and 
that all such orders, rules, and regulations, after one publica¬ 
tion thereof in the London Gazette, and printed copies of the 
same being affixed at bon Gate, the Hermitage, Execution 
Dock, Shadwetl Dock, Itothevhkhe Old Stairs, Deptford, Jiat- 
cliff Cross, and Blachvall, sliall be observed by and binding 
upon every owner or owners of such boats so entered as afore¬ 
said.” 


The Company, + Sect. 6. By 2 Geo. 3, c. 28. s. 5. it is enacted, “ Tliat it 

shall and may be lawful for the said master, wardens, and as- 

raay jtop an™’ ** sistauts, or such person or persons as they shall from time to 
March bumb- “ time depute and appoint under the seal of their corporation, 

ioats. « and for all owners or masters of ships or vessels, either in 

" whole or in part, in the said river respectively, or for such per- 
son and persons as the said owners and masters, or any seven 
“ or more of them, by writing under their hands and seals, shall, 
“ for that purpose, nominate, depute, and appoint (and which it 
“ shall be lawful for them, from time to time, to do) at any time 
or times, to stop, search, and detain, in some place of safety, 
" any boat which there shall be reason to suspect has any ropes, 
« cordage, tackle, apparel, furniture, stores, materials, or any 

“ part 
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** purt of any cai|(o or lading, stolen or unlawfully procured from 
" or out of any ship or vessel in the said river; and also to ap- 
■** prehend and detain, or cause to be apprehended and^etained, 

" any person or persons who may be reasonably suspected of 
** having or conveying any such goods, stores, or things in such 
boat; and such person or persons so apprehended shall be (as 
soon as conveniently may be) conveyed before one or more 
“justice or justices of the peace, for any county, city, division, 

“liberty, or place, adjoining to the said river; and if such per- 
sou or persons shall not produce the party or parties from 
** whom he, she, or they bought or received such merchandizes, 

“ goods, stores, or things aforesaid, or some credible person to 
depose, upon oath, the sale or delivery thereof, or shall not 
** give ail account to the satisfaction of such justice or justices, , 

“ how he, she, or they came by the same; that then the said 
** person or persons so apprehended shall be deemed and ad- 
judged guilty of a misdemeanor; and such boat, with her 
** tackle, apparel, furniture, and loading, shall, upon such con- 
“ viction, be forfeited and disposed of as is berein-after directed.” 

t Sect. 6. By 2 Geo. 3. c. 28. s. 6. it is further enacted. Constables and 
“ That every constable, headborough, and beadle, and every watchmen may 
“ watchman (during such time as he shall be on duty) of every p'^ted to te*'**' 
“ parish and place where he shall be an ofKcer, shall and may stolen iVom 
“ apprehend and detain, or cause to be apprehended and de- ■y' means 
“ tained, all and every person and persons who may reasonably “ ““ ' 

“ be suspected of having or carrying, or any ways conveying, any 
” ropes, cordage, tackle, apparel, furniture, stores, materials, or any 
“ part of any cargo or lading, stolen or unlawfully procured from 
or out of any ship or vessel in the said river Thames, and also 
" shall and may seize and detain in some place of safety such 
“ merchandizes, goods, stores, and things aforesaid, and shall, as 
“ soon as conveniently may be, convey, or cause the person or 
“ persons so apprehended to be conveyed, before any one or 
“ more justice or justices of the peace for any county, city, divi- 
“ sioii, liberty, or place adjoining to the said river; and if such 
“ person or persons shall not produce the party or parties from 
“ whom he, she, or they bought or received the same, or some 
“ credible person to depose upon oath the sale or delivery thereof, 

“ or shall not give an account, to the satisfaction of such justice 
“ or justices, how he, she, or they came by the same, that then 
“ the said person and persons so apprehended shall be deemed 
“ and adjudged guilty of a misdemeanor.” 

t Sect. 7. By 2 Geo. 3. c. 28. s. 7. it is further enacted, and justice* of 
“ That it shall and may be lawful for any justice of the peace, 

" upon information made to him on oath, by any credible per- wT^ant^on™ ' 

“ son or persons, that there is cause to suspect that any mer- suspicion of 
“ chandizes, goods, stores, or things (suspected to have been 
“ stolen or unlawfully come by, or taken from some ship or 
“ vessel in the said river) are concealed in any dwelling-house, 

“ warehouse, out>house, yard, garden, or other place, by warrant 
“ under his hand and seal, to cause every such dwelling-house, 

“ warehouse, out-house, yard, garden, and place to be searched 
“ in the day-time; and if any such merchandizes, goods, stores, 

“ or 
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“ or things shall be found therein, to cause the same to be depo* 
“ sited and kept in some place of safety; and also to cause the 
“ person or persons in whose house, warehouse, out-house, 
” yard, garden, or other place the same shall be found, to be 
“ brought before him, or any other Justice or justices of the 
“ peace for the same county, city, division, liberty, or place; 
“ and if such person or persons shall not give an account to the 
“ satisfaction of such justice or justices how he, she, or they 
'* came by the same, or shall not within some reasonable and 
“ convenient time, to be set by such justice or justices, produce 
“ the party or parties of or from whom he, she, or they bought 
“ or received the same merchandizes, goods, stores, or things, 
" tiiat then the person or persons in whose house, warehouse, 
" out-house, yard, garden, or other place the same shall be 
“ found, shall be deemed and adjudged guilty of a misde* 
“ meaner.” 

Tile goods sliall f Sect. 8. By 2 Geo. 3. c. 28. s. 8. it is enacted, " That 
wUhX* *"' ** person or persons being convicted of either of the 

oLcrson UiT' “ last-mentioned misdemeanors, it shall and may be lawful 
offender being ” for such justice or justices, before whom such person or per- 
convicted of « gons was or were convicted, to cause such merchandizes, goods, 
nllsdenKaiiL. ” sfo^es* Of things to be deposited in the custody of the church- 
“ wardens or overseers of the poor of the place where they shall 
“ have been so first deposited as aforesaid (who are hereby re- 
“ quired to receive the same), or in any other convenient place, 
“ for any time not exceeding thirty days; and to order such 
“ churchwardens or overseers of the poor, or one of them, if the 
“ same shall happen to be in any of the parishes or places within 
“ the bills of mortality, to insert immediately an advertisement in 
“ some public newspaper; and if the same shall happen to be in 
" any other parish or place, to cause notice to be immediately 
" given by some public cryer, and by affixing on the church or 
" chapel door a notice in writing, describing such merchandizes, 
“ goods, stores, or things, and where the same shall have been 
“ so deposited, to the end that persons having lost any such, or 
“ any reputable person ou their behalf, may come and daim the 
“ same, within thirty days from the time of giving and affixing 
“ such notice as aforesaid; and in case any person or persons do 
“ or shall, within the space of such th'ity days, prove his, her, 
“ or their property in and to the said merchandizes, goods, 
“ stores, or things, upon oath, to the satisfaction of one or more 
"justice or justices as aforesaid, that then such justice or jns- 
'* tices shall order restitution of such merchandizes, goods, 

" stores, or things to be made to the owner or owners thereof, 
“ after paying the reasonable charges of seizing, removing, depo- 
" siting, and giving public notice as aforesaid, and also reason- 
" able compensations to the person of persons giving such in- 
" formation as aforesaid; such charges and compensations to be 
" settled and ascertained by such justice or justices.* but if at 
“ the end of the said thirty days (notice havmg been given as 
" aforesaid) no such proof shall be made as aforesaid, the said 
" merchandizes, goods, stores, or things shall be sold by the 
" churchwardens or overseers, in whose custody the same shsdl 

" have 
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'* have been deposited as aforesaid, for tfais best, price diat can- 
** reasonably be bad; and, after deducting the charges so settled 
as aforesaid, the remainder of the money arising from such 
sale shall be given, one moiety thereof to the person or per- 
sons so apprehending or giving information as aforesaid (as 
“ the case shall be) of the party or parties guilty of the misde- 
“ meanors as aforesaid, or either of them, and the other moiety 
“ to the poor of the parish or place where such merchandkes, 
goods, stores, or things shall have been so first deposited as 
aforesaid.’' 

t Sect. 9. By 2 Geo. 3. c. 28. s. 9. it is further enacted. Pawnbrokers 
“ That every person to whom any goods, stores, or things be- ““y 
longing to ships or vessels shall he brought and offered to be h^e Len 
" sold, pawned, or delivered, shall, and he or she is hereby em- stolen. 

powered and required (there being reasonable cause to suspect 
” that such merchandizes, goods, stores, or things were stolen, 

“ or unlawfully come by, from or out of any ship or vessel in the 
“ said river) to apprehend, secure, and carry before a justice of 
“ the peace for the county, city, division, liberty, or place where 
** the same shall be so brought or offered, the person or persons 
“ so bringing or offering the same, and in the meantime to secure 
“ such merchandizes, goods, stores, or things, and such person 
“ or persons so apprehended shall be dealt with, and such mer- 
cliaudizes, goods, stores, or things shall be deposited and dis- 
“ posed of, in the same manner as if he, she, or they had been 
“ apprehended by the constable, headborough, beadle, or watch- 
“ man as aforesaid.” 

t Sect. 10. By 2 Geo. 3. c. 28. s. 10. it is further enacted. Persons polity 
“ That every person deemed and adjudged guilty of any of the 
“ misdemeanors aforesaid shall, for every such misdemeanor, 

“ forfeit, for the first offence, the sum of forty shillings; for the 
“ second offence, the sum of four pounds; and for every subse- 
“ quent offence the sum of four pounds; all which said respec- 
tive forfeitures shall and may be levied by distress and sale of 
“ the goods and chattels of every such offender (rendering to 
him, ^er, or them tlie overplus, after charges of the said dis- 
“ tress and sale deducted), by warrant under the hand and seal, 
or hands and seals, of any one or more of such justice or jus- 
“ tices before whom such offender was convicted; which for- 
“ feiture shall be paid, one moiety thereof to the person appre- 
bending such offender or offenders, or giving information, as 
“ the case shall be, and the other moiety thereof to the said 
“ master, wardens, and assistants of the said corporation, to be 
distributed among the poor decayed seamen, and their widows, 

“ under the care of the said corporation; and if the said respec- 
“ tive forfeitures shall not be paid, nor sufficient distress shall be 
" found whereon to levy the same, tlien the said justice or jus- 
" tices shall and may commit every such offender so convicted 
'' as aforesaid to the common gaol, or other prison or house 
“ of correction within his or their jurisdiction, without bail or 
" mainprize, for the space of one month for the first offence, and 
" for the second offence for the space of two months, and for 

" every 



'm 


Convictions of 
such mitde- 
meanm to be 
certified to the 
^uarter-ses- 


l^ARCENY.*^J2ecew^ Sh^ Stant, ^Bk. T;' 

** Vfstf iubsequent offence* until such offender shall be disebarfed 
** by order of the court of general or quarter-sessions.” 

t Sect. 11. By 2 Geo. 3. c. 28. s. 11. it is further enacted, 
** That every conviction of any offender in any of the said mis- 
** demeanors shall be certified by the justice or justices of the 
" peace making the same, to the next general or quarter-sessions 
" o( the peace, to be filed and entered among the records of the 
“ said session; which said conviction shall be good and effectual 
" in law, to all intents and purposes, and shall not be quashed, 
set aside, or be adjudged void or insufficient for want of any 
“ other form or words whatsoever; nor be liable to be removed 
“ by certiorari into his majesty’s court of king’s bench, but shall 
“ be deemed and taken to be final, to all intents and purposes 
“ whatsoever.” 


Persons buying t 'S'cff. 12. By 2 Geo. 3. c. 28. s. 12. it is further enacted, 
or receiving " That every person who shall buy or receive any part of the 
vessels in loading of, or any goods, stores, or things, of or be- 

the river " longing to any ship or vessel in the said river, knowing the 
7Win, shall “same to be stolen or unlawfully come by; or shall privately 
for fourteen ** receive any such goods, stores, or things, or any part 

years. " of such cargo or loading, by suffering any door, window, or 

“ shutter to be left open or unfastened between sun-setting and 
“ sun-rising for that purpose, or shall buy or receive the same, 
“ or any of them, at any time, in any clandestine manner, from 
“ any person or persons whomsoever, shall, being thereof con- 
“ victed by due course of law (although the principal fehn or 
“ felons, offender or offenders, has or have not been convicted of 
“ stealing or unlawfully procuring the same), be transported for 
“ fourteen years to any of his majesty’s colonics or plantations in 
“ America, according to the laws in force for the transportation 
“ of felons.” 


Persons cutting 
any cables or 
other fasts of 
aliips in the 
Biver, shall be 
transported for 
seven years. 


t Sect. 13. By 2 Geo. 3. c. 28. s. 13. it is further enacted. 
That if any person or persons shall cut, damage or spoil any 
cordage, cable, buoys, buoy rope, headfast, or other fast, fixed 
to any anchor or moorings belonging to any ship or vessel at 
anchor or mooring in the river Thames, or any rope riised for 
the purpose of mooring or rafting masts or timber, or shall be 
“ aiding or assisting therein, with an intent to steal the same; 
“ such person or persons shall, being convicted thereof on the 
“ oath of two or more credible witnesses, be tran.:ported to some 
" of his majesty's plantations in America for the space of seven 
“ years, according to the laws now in force for the transportation 
“ of felons.” 


Ofienders dis- t Sect. 14. By 2 Geo. 3. c. 28. 8. 14. it is further enacted, 
covering two “ That if any person, being out of prison, shall, by stealing, or 
"niSSofto”' ** unlawfully receiving, any part of any ^argo or lading, of, or any 

pardon. “ goods, stores, or things belonging to, or out of, or from any ship 

“ or vessel in the said river, and shall afterwards discover two or 
** more persons who shall have bought or received any stolen or 
“ unlawfully procured goods, stores, or things, or any part of any 
“ cargo or lading of, or belonging to, or by, from or out of any 



**‘ ship or Teasel in the said nver, knowing ^e ^nte to be stolen, 

** or unlawfully procured, so as two or more of the persons dis- 
** covered shall be convicted of such buying or receiving^ every 
** person so discovering shall have and be intitled to the gracious 
** pardon of his majesty, his heirs and successors, for aU 9uch fe- 
** lonies by him or her committed at anytime or times before such 
« discovery made; which pardon shall be likewise a bar to any 
appeal brought for any such felony.” * 

+ Sect. 15. By 2 Geo. 3. c. 28. s. 15. it is enacted, That if Pewons navi- 
" after the publication of any such orders, rules, and regulations 
** by the said master, wardens, and assistants, any person or per- tered’at tlie ' 
sons shall row or navigate, within the limits aforesaid, any such TrimUy-Bmt, 
" boat as is hereinbefore directed to be^entered, marked, and 
“ numbered, not being so entered, marked, and numbered as 
" aforesaid; or having a false mark or number, or not having the 
" real name or names, and places of abode, of the owner or owners 
" of such boat inscribed thereon, or not having such names and 
" figures kept fair and legible, in such manner as shall have been 
“ directed and required, from time to time, by such orders, rules, 

" and regulations; in each of the cases aforesaid, eveiy such per- 
" son, being thereof convicted before one or more justice or jus- 
“ tices of the peace of any county, city, division, liberty, or place, 

** near or adjoining to the said river, upon his or her own confes- 
" sion, or the oath of one or more credible person or persons, 

** shall, fur every such olFence, forfeit and pay the sum of forty 
“ shillings; one moiety whereof to be paid to the person or per- 
“ sons who shall give information of, and prosecute to conviction, 

" such offender or offenders as aforesaid, and the other moiety 
** to the said master, wardens, and assistants of the said corpora- 
" tion, to be applied by tliem as aforesaid: and it shall and may 
" be lawful for any person or persons, upon discovery of any such 
" offence or offences, to seize and detain any such boat, with all 
her tackle, apparel, and furniture thereunto belonging; and 
“ shall thereupon, within the space of forty-eight hours after such 
seizure made, give.information thereof, and of the nature of the 
“ offence, to any one or more justice or justices of the peace as 
“ aforesaid, who shall proceed to hear, and shall determine, as soon 
" as conveniently may be, upon such information; and if such 
“ forfeiture shall not be paid within the space of twenty-four 
" hours after conviction, then the same shall be raised by sale of 
“ the said boat, and her tackle and appurtenances; and every 
“justice of the peace, within his jurisdiction, is hereby authorised 
“ and required to issue his warrant under his hand and seal, di- 
“ rected to the constable, or some other peace-officer of the 
parish or place in which such boat so seized as aforesaid shall 
“ be detained, to cause sale to be made thereof, and all her tackle 
“ and appurtenances, with all convenient speed, for raising the 
“ money forfeited for the said offence as aforesaid, rendering to 
“ the offender or offenders the overplus (if any there shall be) 

** after deducting the charges of detaining and selling such boat.” 

t Sect. 16. By 2 Geo. 3. c. 28. s. l6. it is further enacted, 

“ That the said master, wardens, and assistants shall and may, Trinity-JImm ■ 
“ and they are hereby authorised and required, on any complaint nay bear com- 

« to plsu**^* 
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to be made to fbem by any credible person or persons^ of my 
thefts, robberies, frauds, or other ille^ practices being carried 
on, or reasonably suspected to be carried on, in any boat so to 
be numbered and marked as aforesaid, to summon the owner or 
owners thereof to appear before them, or any five or more of 
them, at the Trimty-’home in Water-lam, or other usual place 
of meeting appointed, or to be appointed, at such time as they 
shall appoint; at which time and place the said master, wardens; 
and assistants, or any five or more of them, shall inquire into 
the said complaint in a summary way; and in case the said 
complaint shall be proved to their satisfaction, and they shall 
so think fit, they the said master, wardens, and assistants, or any 
five or more of them, being a majority of the members then 
present, may thereupon take away and totally abolish the said 
number so given to the said boat as aforesaid; and also may, 
for the future, refuse to enter, as before directed, any boat of 
or belonging to such owner or owners; any thing hereinbefore 
contained to the contrary notwithstanding.’^ 


In what cases 
bumb-boats 
may be ordered 
to be burned. 


+ Sect. 17. By 2 Geo. 3. c. 28. s. 17. it is enacted, “ That' 
" where any person or persons shall be convicted of any offence 
" against this act, by which is incurred the forfeiture of any boat, 
with her t^kle and appurtenances, and concerning which, after 
such conviction, no provision is hereby made, it shall and may 
“ be lawful to and for such justice or justices of the peace, before 
** whom such conviction shall be had, or any other justice or jus- 
" tices of the peace of and for any county, city, division, liberty, 
or place adjoining to the said river Thames, on conviction had, 
** and they are hereby respectively authorised and required to cause 
" such boat, with her tackle and appurtenances, to be totally burnt 
** and destroyed, within six days next after such conviction as 
" aforesaid, % warrant under the hand and seal or hands and 
seals of such justice or justices, directed to the constable or 
other peace-officer of the parish or place adjoining to the said 
river, or where such conviction shall be had; which said con- 
stable, or other peace-officer shall thereupon cause such boat, 
" tackle, and appurtenances to be so burnt and destroyed, within 
the time aforesaid.” 


Any person + Sect, 18. By 2 Geo. 3. c. 28. s. 18. it is enacted, ” That it 

ole^oflsndcr*'”^ ** lawful for any person or persons, by the autho- 

e o «n cr. „ without any other warrant, to apprehend 

any offender or offenders committing any of the offences herein- 
" before mentioned, and intended by this act to be redressed, and 
" with all convenient speed to convey or deliver every such of- 
" fender or offenders to a constable, or some other peace-officer 
“ of the county, city, division, liberty, or place in or near to which 
** the offence shall be committed, or the offender or offenders 
“ shall be apprehended, in order to '►be conveyed before some 
''justice of the peace for such county, city, liberty, or place, 
“ there to be dealt with according to law.” 


Fenoni ob> 
structisg the 
execotivn of tiie 
act guilty of 
rsLOMr. 


t Sect. 19. By 2 Geo. 3. c. 28. s. 19. it is enacted, “ That in 
** ease any person or persons acting ki the execution of any of 
" the powers granted by tUs act, shall be obstructed therein, every 

" person 



Cb. 19. 2^' 

** perion «> obstructing, and all suefa as shall act in their assist^ 

** ance, shall, on being hereof convicted before the justices of the 
" peace, at the general or quarter-session of the county br city 
** adjoining to the said river, upon the oath of two or more credi- 
" ble persons, be transported to any of his majesty's plantations 
“ in America, for the space of seven years, according to the law 
“ or laws now in force for the transportation of felons.” ^ 

t Sect. 20. By 2 Geo. 3. c. 28. s. 20. it is further enacted, What persons 
That in all actions, suits, trials, and other proceedings, which *”aj be wit- 
" shall or may be had in pursuance of this act, or in relation to off^deX*”** 

“ any matter or thing herein contained, any member of the said 
corporation, or any inhabitant of the parish, town, or place in 
which any offence shall be committed, contrary to the true intent 
and meaning of this act, or wherein any conviction shall be made 
pursuant hereto, shall be admitted to give evidence, and shall 
" be deemed a competent witness, notwithstanding his being 
such member of the said corporation, or his or her being such 
inhabitant as aforesaid.” 

t Sect. 21. By 2 Geo. 3. c. 28. s. 21. it is also enacted, “ That justices siwii 
** in all cases where an oath is by this act directed to be taken by administer oaths 
“ any person or persons, it shall and may be lawful for any one 
" or more justice or Justices of the 'peace within the county, city, 
division, liberty, or place, where the matter to be sworn to shalf 
" arise, and he and they is and are respectively hereby authorised 
“ and required to administer the same without fee or reward.” 

t Sect. 22. By 2 Geo. 3. c. 28. s. 22. it is further enacted. The time within 
" That if any action or suit shall be commenced or brought which prosccu- 
“ against any justice or justices of the peace, or the said master, must take 
wardens, and assistants, or any of them, or other officer or per- ^ 

" son whatsoever, acting in the execution of any of the powers 
in them hereby vested, for doing, or causing to be done, any 
“ thing in pursuance of this act, concerning any of the said of- 
fences, the same shall be laid in the county of Middlesex, or 
'' city of London, and not elsewhere; and shall be commenced 
" within six months next after such cause of action accrued; and 
“ the defendant or defendants therein may plead the general issue, 
and give this act and the special matter, in evidence, at any trial 
to be had thereupon, and that the same was done in pursuance 
and by the authority of this act: and if it shall appear so to have 
‘‘ been done, or that such action or suit was brought after the 
“ time before limited, or in any other place, that then the jury 
“ shall find for the defendant or defendants; and if upon such 
" action a verdict shall be given for the defendant or defendants; 

“ or if the plaintiff or plaintiffs shall become nonsuited, or dis- 
“ continue his, her, or their action or suit, after the defendant or 
" defendants shall have appeared; or if, upon demurrer, judg- 
" ment shall be given against the plaintiff or plaintiffs, then the 
defendant or defendants shall and may recover treble costs, and 
have such remedy for the same, as. any defendant or defendants 
“ hath or have in any case by law.” 

t Sect. 23. By 2 Geo. 3. c. 28. s. 23. it is further enacted, Thu is a public 
** That this act shall be deemed, adjudged, and taken to be a vt. 

*' public 
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public act; and be judici^ty taken notice of as sudi by all 
** judges, justices, and other persons whomsoever, without the 
** same being specially pleaded.” 

Bex V. Wyatt. f Sect, 24. It has been determined that the words of the 

a Term Rep. twelfth and fourteenth sections of the above statute make the 
* offence of buying or receiving any part of a ship’s caigo, knowing 

the same to have been stolen, a felony ; and therefore the court of 
king’s bench wilt not bail a person committed for such felony. (I) 


Receiving Choses in Action, 

None of the statutes against receivers extended to the receipt 
of choses in action, but merely to goods and chattels; to remedy 
this defect, by the 3 Geo. 4. c. 24. s. 1. it is enacted, that ** all 
“ persons who shall receive or buy any exchequer order or tally, 
“or-other order, entitling any other person or persons to any 
“ annuity or share in any parliamentary fund, or any exchequer 
“ bill, bank note. South Sea bond, lilast India bond, dividend 
“ warrant of the bank of England, South Sea company, East 
" India company, or any other company, society or corporation, 
“ bill of exchange, navy bill or debenture, goldsmith’s note fur 
“ the payment of money, or other bond, order or warrant, bill 
“ or promissory note for payment of money, knowing the same to 
“ have been stolen, shall be liable to be prosecuted and punished 
“ respectively for felony or misdemeanor as the case may be, in 
“ like manner as persons receiving or buying stolen goods and 
“ chattels, knowing the same to have been stolen, are by the laws 
“ now in force liable to be prosecuted and punished.” 

s. 2. enacts “ that all powers, provisions, and enactments, 
“ contained in the several acts now in force, relative to the search- 
“ ing for and discovery of stolen goods and chattels, and to tlie 
Provisions of *' apprehending, prosecuting, and punishing of persons receiving 
former sets re- “ or buying stolen goods or chattels, knowing the same to have 
Istive " been stolen, shall extend, and be deemed and construed to ex- 

in*,’ Hcfto in ‘‘ tend, to the searching for and discovery of any such stolen order, 
force. “ tally, bill, bonri, warrant, debenture, or note, and to the appre- 

“ bending, prosecuting, and puriishing of persons receiving or 
“ buying any such stolen order, tally, bill, bond, warrant, deben- 
* “ ture, or note, knowing the same to have been stolen, in the 

“ same manner as if the said powers, provisions, and enactments 
“ were herein severally recited and re-enacted.” 

3 Geo. 4. c. 24. s. 3. enacts, “ That in all cases where 
“ the offence of persons buying or receiving stolen goods or 

“ chattels. 


(1) The words of ilie statute, s. 12. do not make 
the buying or receiving a part of a ship's cargo, &c. 
a felony, yet sect. 14 seems to consider the goUly 
receivers as felons; for ttiereby any person stealing 
or unlawfully receiving such stolen goods know, 
ingly, shall, on discovering two other oifeudcrSibe 
cntitl^ to a pardon for aU saehftUmMt, 

However, the legislature in another act, st. 39, 
40 Geo. 3. c. 87, s. S3, which rccitiog that" where¬ 
as by st SGeo. 3. c. 28. persons guilty of 'cenmn 
offences ate ptmislwble by transportation for four¬ 


teen years, but the said offences not being by the 
said act declared to be felony, tlie trial thereof may- 
in all cases bo put off, by means of a traverse, tn 
the next sessions after dnding the bill of indictment 
for the same, and in the mean time tbo offender be 
bfuied, &c.” for remedy whereof it is enacted, that 
tile offender shall be tried witliout being allowed a 
traverse. It is observable that, by this act, the le- 
gislaturd assumes that the offences in the st. 2 Geo. 
3. c. 28. arc misdemeanors only, contrary to UiO 
decision in the case of Rex «. \Vyatt. ■ 
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“ chattels, or any stolen order, ttdly, bill, bond, warranty de- * 
benture, or note, knowing the same to have been stolen, shall Accessaries 
" be deemed and construed to be felony; such offender shall 
“ and may be tried and convicted as well before as after the trial pai'convic^' 

" of the principal felon, and whether the said principal felon 
" shall have beeu apprehended or shall be amenable to justice 
“ or not.” 

Receiving Naval and Public Stores. 

t Sect. 1. By 9 and 10 Will. 3. c. 41. it is recited, " That i Geo.i. c.S5. 
" notwithstanding divers good laws made and enacted, for the ® *• 

“ preventing of the stealing and embezzlement of his majesty’s 
** stores of war, and naval stores, those frauds, thefts, and em- 
bezzlements are frequently practised, and the convicting of 
“ such offenders is rendered difficult and impracticable, by reason 
*' it rarely happens that direct proof can be made of such of- 
" fender’s immediate taking, embezzling, or carrying away any of 
“ his majesty’s said stores of war and naval stores out of or from 
“ his majesty’s store-houses, ducks, yards, ships, ordnance, or 
“ other places for keeping and preserving the same, but only that 
“ such goods are marked with the king’s mark, and found in the 
“ custody and possession of the said person accused for stealing 
" or embezzling the ,samc, to the great encouragement of such 
" wicked offenders, and to his majesty’s and the kingdom’s great 
" damage: for preventing such embezzlements for the future, 
and for the more effectual execution of the laws and statutesr 
already in force against such embezzlements and thefts, it iil 
“ therefore enacted, that, from and after the four-and-twentieth 
“ day of June, one thousand six hundred and ninety-eight, it 
“ shall not be lawful to or for any person or persons whatsoever, 

“ other than persons authorized by contracting with his majesty’s no warlike or 
“ principal officers or commissioners of the navy, ordnance, or naval stores, es- 
" victualling-office, for his majesty’s use, to make any stores of “P* •o*' ‘i*® 
f war or naval stores w'hatsoever, with the marks usually used to ^ma^wlth 
" and marked upon his majesty’s said warlike and naval or ord- theking’s 
nance stores; that is to say, any cordage of three inches and nutlu, &c. 

“ upwards, wrought with a white thread laid the contrary way, 

“ or any smaller cordage, to wit, from three inches downwards, 
with a twine in lieu of a white thread, laid to the contrary way ^ 

'' as aforesaid, or any canvas WTOUght or unwrought, with a blue 
'* streak in the middle, or any other stores with the broad arrow, 

“ by stamp, brand, or otherwise, upon pain that every such per- 
son or persons who shall make such goods so marked as afore- 
“ said, not being a contractor with his majesty’s principal officers 
“ or commissioners of the navy, ordnance, or victuallers, for his 
“ majesty’s use, or employed by such contractor for that purpose 
" as aforesaid, shall, for every such offence, forfeit such goods, 

“ and the sum of two hundred pounds, together with costs of penalty. 

" suit; one moiety whereof shall be to his majesty, and the other 
" moiety to the informer, to be recovered by action of debt, bill, 

“ plaint, or information, in any of his majesty’s courts of record 
** at Westminster, wherein no essoin, privilege, protection, wager 
** of law, injunction, or order of restraint, nor more than one im- 
** parlance, shall be allowed,” 

t Sect. 



X^enaltyonp^r- 

soosinwlK^ 


ciutody such 
marked stores 
are found, dn:. 
t lA-Bn. 1104. 
*By9CSeo.l. 
c. 8. s. S and 4, 
the penalty of 
this act may be 

mtfarvAfrArl. * 


Commissioners 
^ of the navy, ord¬ 
nance, &c. may 
sell any of the 
said stores so 
marked, dec. 


« 


King’s stores 
may be lent to 
any ship in dis¬ 
tress, so they be 
restored. 
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1* Sect, 2. By 9 and 10 Will. 3. c. 41. s. 2. it is furdier enacted. 
That such person or persons, in whose custody, possession, or 
keeping, such goods or stores marked as aforesaid shall be 
found, not being employed as aforesaid, and such person or 
persons who shall conceal such goods or stores marked as 
aforesaid, being indicted and convicted of such concealment, or 
of the having such goods found in his custody, possession, or 
keeping, shall forfeit such goods, and the sum of two hundred 
pounds, together with the costs of prosecution, one moiety to 
his majesty, and the other moiety to the informer, to' be re¬ 
covered as aforesaid, and shall also suffer imprisonment until 
payment and performance of the said forfeiture, unless such 
person shall, upon his trial, produce a certificate under the hand 
of three or more of his majesty’s principal officers or commis¬ 
sioners of the navy, ordnance, or victuallers, expressing the num¬ 
bers, q^ualities, or weights of such goods as he or she shall then 
be indicted for, and the occasion and reason of such goods 
coming to his or her bauds or possession.” 

Sect. 3. By 9 and 10 Will. 3. c. 41. s. 4. it is further enacted, 
“ That the said principal officers or commissioners of the navy, 
” ordnance, or victualling-office for the time being, may sell and 
dispose of any of the stores aforesaid, so^marked as aforesaid, 
as they did or might have done before the making of this act; 
“ and that such person or persons as heretofore have or shall 
** hereafter buy any such stores, or other stores so marked as 
" aforesaid, of the said principal officers or commanders, or by 
** their order, may keep and enjoy the same without incurring the 
** penalty of this act, or any law to the contrary whatsoever, upon 
** producing a certificate or certificates under the hand and seal 
** of three or more of the said principal officers or commissioners 
** of the navy, ordnance, or victualling-office, that they bought such 
goods from them the said principal officers or commissioners, 
** or from such person or persons as did buy the said stores froip 
the said principal officers or commissioners, at any time before 
such stores were found in their custody; in which certificate 
or certificates the quantities of .such stores shall be expressed, 
" and the time when and'where bought of the said commission- 
“ ers, who, or any three or more of them, for the time being arc 
** hereby empowered and directed, from time to time, to give to 
** such person or persons who shall desire the same, and have 
** bought, and shall hereafter buy any of the aforesaid stores, 
** within thirty days after the sale and delivery of the said stores so 
** sold, or to be sold, as aforesaid.” 

t Sect. 4. By 9 and 10 Will. 3. c. 41. s. 8. it is further enacted, 
** That nothing in this act contained shall be construed to hinder 
** any the principal officers and commissioners of tlie navy, or 
“ any chief commander of any Of his majesty’s ships at sea, to 
" lend any of his majesty’s stores to any merchant ship or vessel 
" in distress or otherwise, as might lawfully be done before the 
** making of this act, in case such goods so lent be restored with 
all possible conveniency; and provided such person or persons 
so borrowing the said stores, from time to time have such certi- 

" ficate 
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" ficate » aforesaidr which the 8ud pri^pal officers and com- 
" missioners of the navy, or commander'in chief, ale Weby re> 

“ quired to give to the party or parties that shall so borrow the 
" same.” [This made a public act by I Geo. 1. seas. 2. c. 25. 9 0eo.i.e. a. 
sect. 14.] 

t Sect. 5. By 1 Geo. 1. st. 2. c. 25. s. 3. it is further enacted. The said officer 
** That the said principal officers and commissioners of hislna> 

“ jesty’s navy, or any one or more of them, shall have hereby ISnSlment of 
" power to enquire, and by warrant under his or their hands and navd stores and 
“ seals, to empower any person or persons to search for the same pw'htheof- 
" in aU places, in like mannet as Justices of peace may do in 
« case of felony, and punish the offenders by such fine and im> 

*' prisonment, as aforesaid, the value of the goods so imbezilled 
“ or filched away not exceeding the sum of twenty shillings, and 
** cause the goods to be brought in again, and if the offence be of 
such nature as doth require an higher and severer punishment, 
then that they, any one or more of them, may commit such 
“ offender to the next gaol, or to the custody of their messenger 
“ or messengers aforesaid, till he or they offending enter into re- 
“ cognizance with surety or sureties, according to the daturc of 
" the offence, to appear and answer to the same in his mmesty’s 
" court of exchequer or other court, where his majesty shall ques> 

“ tion him or them’for the same, within one year following, or 
“ process duly served for that purpose on such offender or 
" offenders.” 

f Sect. 6. By 1 Geo. 1. st. 2. c. 25. s. 4. it is further enacted. When the goods 
“ That the treasurer, comptroller, surveyor, clerk of the acts, and imbezilMare 
commissiorfers of the navy, for the time being, or any one or ""twenty sWl* 
more of them, where the goods so imbezilled, t^en, or carried lings, oi^ider 
away, shall be under the value of twenty shillings, shall have shall be fined, 
full power and authority, upon the oath of one or more wit¬ 
nesses (which they or any of them have hereby power to adminis¬ 
ter,) or confession of such party so offending, as aforesaid, or 
other legal proof thereof, to convict the party or parties so of- 
fending, by writing under IJs or any of their hands and seals, 

" and to impose such fine or fines upon all or every such person 
or persons so offending and convicted, as aforesaid, as to the 
" said treasurer, comptroller, surveyor, clerk of the acts, and the * 

" commissioners of the navy, for the time being or any one or 
** more of them, shall in his or their discretion seem meet; the 
“ said fine or fines not exceeding double the value of the naval 
“ goods,provisions, victuals, stores, or ammiptition so unbealled, 
or earned away ; which fine or fines shall be levied by distress Finetobelened 
** and sale of the goods of such offender, by virtue of the warrant by di»treM,«nd 
“ of such officer or officers who shall so convict the said offender, 

“ directed in manner aforesaid, to the person or persons afore- foraueemontbi. 
" said, returning the overplus, if qny there be, to the owner of 
such goods; or^jp case no sufficient distress cap bp found, as 
'* aforesaid, the party or parties so offending shall, % virtue of the 
warrant of such officer before whom such person or persons 
shall be convicted, be imprisoned in the next ^ol for any space 
“ of time not exceeding three months, wiffiout bail or mainpnze.” 

t Sect, 
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^W*TOd* nt 7* ®y * Geo. 1. St 2. c. 25. 8. 6. it is further enacted, 

OD 8bipbo»rd**” ** That the said treasurer, comptroller, surveyor, clerk of the acts, 
'dMii be seieed '* and Commissioners of the navy for the time being, or any one 
Se Mid toe "lOr more^of them, upon oath of one or more credible witnesses 
er, ^ " (which he,and they have hereby power to administer), testifying, 

“ That hismajesty’snaval goods,stores, ammunition, ornavalpro- 
•* visions, or any psirt thereof, are conveyed into any ship or ves- 
'' sel whatsoever, and mentioning the name of such ship or vessel 
being at anchor, and not ready to sail that tide, within any of 
the roads, harbours, creeks, or rivers, within his mmes^’s do- 
‘ minions, or any person or persons by their or one of their war¬ 
rant or warrants (in which warrant or warrants the quantity or 
quality of such goods shall be specified), thereunto authorized 
and appointed in the day-time, shall have full power and autho¬ 
rity to go on board any such ship or vessel whatsoever, being 
within any of the places aforesaid; and in case resistance or 
refusal be made upon demand, to enter and break open the 
hatches and cabins, or other places of such ship or vessel, and 
search therein for any such naval goods, stores, ammuniton, or 
provisions belonging to his majesty's navy, which have been im- 
bezilled, purloined, and taken away; and the same to seize, 
take, and carry away to any of his majesty’s yards or storehouses, 
to be applied to his majesty’s use, unless the said officers and 
commissioners, upon hearing the matter, shall find they were 
unduly seized, and thereupon restore them to the party claim¬ 
ing the same, which they are hereby empowered to do.” 

+ Sect. 8. By 9 Geo. 1. c.8. s.3. which recites the two statutes 
above-mentioned, it is enacted,' “ That if any person or persons 
" shall be lawfully convicted of having in his, her, or their cus- 
" tody, any timber, thick stuff, or plank, marked with the broad 
arrow, by stamp brand, or otherwise, or of concealing any tim- 
“ ber, thick stuff, or plank so marked, every such person ^p of- 
fending shall suffer, forfeit, and pay, as for having, keeping, or 
concealing any other warlike, naval, or ordnance stores contrary 
" to the said act.” 

t Sect: 9. By 9 Geo. h c. 8. s. 4. it is further enacted, ** That 
it shall and may be lawful to and for any judge, justice, or jus¬ 
tices, before whom any offender or offenders shall be convicted 
of any of the crimes or offences before recited, enacted, or 
mentioned in this act, to mitigate the penalty for the same, as he 
or they shall see cause, and to commit the offender or offend¬ 
ers 80 convicted to the common gaol of the county or place 
where the offence shall be committed, there to remain without 
bail or mainprize until payment be made of the penaltjr and for¬ 
feiture imposed by this or the said former act, or mitigated as 
aforesaid, or to punish such offender or offenders corporally, 
by causing him, her, or them \o be publicly whipped, or com¬ 
mitted to 89 me public w'orkhouse, there, td be kept to hard 
labour for thot space of six months, or a less time, as to such 
judge, justice, or justices, in his or thek discretion shall seem 
meet; any thing in the said recited act, or in any other act, to 
the cwtraiy notwithstanding.”^ 
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t Sect, U. Bjr d Geo. 1. g. 9. »i 6. if is farther enacted, Juiticeaof^ 

*< That where any dispute shall arise between the persons upon *'**.'* 

*' whose inforinations or oaths any person o» persons onending offences relath^ 
" in the premises, or against the said former act,* shall be |W08e- to the stores,ice. 
« cuted and convicted, touching any right or title to an^ of the 
“ forfeitures or penalties before mentioned, or any part thereof, 

** the judge, justice, or justices before whom such ■ oflend^ or 
offenders shall be convicted, shall examine the matter, and 
** hnaily determine the same.” 

f Sect. 12. By 17 Geo, 2. c. 40. s. 10. for explaining and 
amending the said statutes of Q and 10 Will. 3. c. 41. and 9 Geo. 

]. c. 8. it is enacted, " That it shall and maybe lawful to and for 
any judge, justice, or justices at the assizes, or justices of the 
“ peace at the general quarter-sessions to be holden for any 
" county, city, borough, or town-corporate, to hear, try and de- 
*' termine, by indictment or otherwise, all or any the crimes or 
offences mentioned in the said recited acts; and that the said 
“judge, justice, or justices of assize, or justices of peace as afore- 
" said, before whom such offender or offenders shall be'indicted, 
or tried and convicted of all or any the crimes or offences in the 
said recited acts mentioned, may impose any fine, not exceeding 
the sum of two hundred pounds, on such offender or offenders; 
one moiety to be paid to his majesty, and the other moiety to 
the informer; and may mitigate the said penalty and forfeitures 
inflicted by the said recited acts, or cither of them, and to com¬ 
mit the offender of offenders so convicted and fined to the com¬ 
mon gaol of the county or place where the offence shall be 
committed; there to remain without bail or mainprize until 
payment be made of the penalty and forfeitures imposed by 
this or the said former acts, or mitigated as aforesaid; or in 
lieu thereof, to punish such offender or offenders in the pre¬ 
mises corporally by causing him, her, or them to be publicly 
wh^)ped, and committed to some house of correction or public 
workhouse, there to be kept to hard labour for Uie space of threl 
mouths, or less time, as to such judge, justice, or justices of 
assize, or justices of the peace, shall m his or their discretion 
seem meet; any thing in the said recited acts, or in any other 
acts, to the contrary notwithstanding.” 

t Sect. 13. By. 9 Geo.^. c. 30. s. 5. for the more speedy and Treasurer and 
effectual bringing to justice persons who shall be guilty of stealing 
or embezzling his majesty’s naval stores, it is enacted, “ That powered to act 
“ it shall and may be lawful to and for the treasurer, comptroller, “justices in 
surveyor, derk of the acts, or any commissioner of the navy for 
'^ the time being, and they are hereby respectively authorized 
and empowered, from time to time, in all places whatsoever, 
to do, perform, exercise, and execute, the office and doty of a 
justice or justiebs of the-peace, to all intents and purposes 
whatsoever, in causing any person or persons who shall/'at any 
time or times, be” (^rged with stealing or embezsSing any naval 
stores, the property of bis majesty„^is heirs, of successors, to 
be apprehended, conflnitted, and prosecuted for the same; and 
all constables, head boroughs, keepers of gaols and prisods, and 
all other officers whatsoever, shall, and they are hereby respec- 
voL. I. K " tively 
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** tjfely required. frQm tin\e to time, di%ontly to execute* per- 
'* forniji and obey, all such warrant and warrants as shall be made. 
** directed, issued, or given to them, or any of them, by any one 
« or more of the persons aforesaid, touching any of the matters 
“ and things hereinbefore contained.’' 

Rex 0 . Black- t 14. It is said, that if a peace-officer, who in searching 
man at»i«iprim, for<other goods discovers naval stores, and an information ts filed 
atO’eoTs?"’ ' pursuance of such discovery from him, he is to be deemed the 
informer within the meaning of the statute 17 Geo. 2. c. 4. s. 10. 

JU'x V. Black- 1* Sect. 15. It is said also, that although the statute 17 Geo. 2. 
n>an, c. 40. leaves an option in the judge either to inflict corporal 

punishment or impose a fine, the expectation of a share of such 
fine will render a witness incompetent on an information founded 
on 9 and 10 Will. 3. c. 41. 


Rex V. Tnncll t Sect. l6. It is also said, tliat the commissioners of the navy 
and Another, cannot grant a warrant of commitment against any person for 

Af^LV^i 793 having naval stores in his custody, contraiy to 9 and 10 Will. 3. 
coram Hotham, c. 41. until an indictment has been preferred and found against 
such olFender. 


Willis's case, + Sect, 17- It scems also agreed, that although the indictment 
Jlioks’s llall, state that the prisoner “ then or at any time before, not being a 
“ contractor with or authorized by the principal officers or coiiir 
“ missioners of our said lord the king, of the navy, ordnance, or 
“ victuallers or victualling-office, for tlie use of our said lord the 
“ king, to make any stores of war,” 8cc. yet that it is not incum¬ 
bent on the prosecutors to prove this negative averment, but that 
it is incumbent on the defendant to shew, if the truth be so, that 
he is within the exception in the statute. 


Kvery person 
not being a 
contractor, and 
wild shall know¬ 
ingly, &c. sell 
or deliver, or 
receive or have 
in his possession 
any naval, ord¬ 
nance, or vic¬ 
tualling stores, 
&c. in a raw 
Slate, or new, or 
not more than 
one-third worn, 
and sucli person 
who shall con¬ 
ceal the same, 
shall be deemed 
a receiver of 
stolen goods, 
and be trans¬ 
ported for J1 
years. 


The statute 39 and 40 Geo. 3. c. 80. s. 1. reciting the acts of 
the 22 Car. 2. c. 5—9 and 10 W. 3. c. 41—9 Geo. I. c. 8—■ 
^nd 17 Geo. 2. c. 40. s. 10. and that “ notwithstanding the 
penalties and punishm^ts inflicted by the said recited ads, the 
stealers, embezzlers, and receivers of his majesty’s warlike and 
naval, ordnance, and victualling stores had greatly increased, so 
that it became necessary to make some further and more effec¬ 
tual provision for preventing their ^cked practices in future 
enacts, That from and after passii^ of thp act (28th July, 
“ 1800), every person or persons (such person or persons not 
“ being a contractor or contractors, or employed as in the said 
“ recited act of the 9 and 10 W. 3. is mentioned), who shall 
“ willingly or knowingly sell or deliver, or cause or procure to 
*' be sold or delivered, to any person or persons whomsoever; 
" or who shall willingly or knowingly receive or have in his, her, 
" or their custody, possession, or keeping, any stores of war, or 
naval, ordnance, or victualling stores, or any goods whatsoever 
“ marked as in the said recited" acts are expressed, or any canvas 
" marked either with a blue streak in the piiddle, or with a blue 
" streak in a serpentine form, or any bewper, otherwise called 
" buntin, wrought with one or more streaks of raised tape; (the 
*• said stores of war, or naval, ordnance, or victualling stores, or 
** above-mentioned, or any of them, being in a. raw or 

** unconverted 
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*• uncjMiverted state, or being new, or not more dian one-thnd 
** vrora;) and such person or persons who shall conceal such 
“ stores or goods, or any of them, marked as Aforesaid, shall be 
** deemed receivers of stol^en goods, knowing them to have been 
" stolen, and shall, on conviction, be transported beyond the 
seas for the term of fourteen years, in like manner as other re- 
** ceivers of stolen goods are directed to be transported, gcc., 

** unless such person or persons shall upon their trial produce a 
" certificate under the hands of three or more of his majesty’s 
principal officers or commissioners of the nav^, ordnance, or 
** victualling, expressing the numbers, quantities, or weights 
** of such stores or goods as they shall then be indicted for, and 
** the occasion or reason of such stores or goods coming to their 
** hands or possession.” 

By s. 2. such person or persons (not being a contractor or 
** contractors, or employed as aforesaid), in whose custody, pos- 
** session, or keeping, any of the said stores, called canvas, 

** marked with a blue streak in a serpentine form, or bewper, 

** otherwise called buntin, wrought as above mentioned, shall be 
** found, (such canvas or bewper, &c. not being charged to be 
" new, or not more than one^third worn,) and all and every per- 
“ son or persons who shall be convicted of any offence contrary 
" to so much of the said recited act of the 9 and 10 W. 3. as 
** relates to the making, or the having in possession or concealing 
** any of his majesty’s warlike, or naval, or ordnance stores, 
marked as therein specified, shall, besides forfeiting such 
stores and .£200, and costs as therein mentioned, be cor¬ 
porally punished by (1) pillory, whipping, and imprisonment, or - 
by any or either of the said ways and means, in such manner, 
and for such space of time, as to the judge or justices before 
whom such offender, &c. shall be convicted, shall seem meet. 
See. Provided, that such judge or justices may mitigate the 
said penalty of £200 as they shall see cause.” 

** Provided (s. 3.) that nothing in this act, or in the said recited 
** act of the 9 and 10 W. 3. shall be deemed to extend to exempt 
** from the operations of this or the said recited act, any person 
“ or persons being contractors, or employed as in the said last 
“ mentioned act is mentioned, except 9 nly so far as concerns 
“ stores or goods, marked‘s aforesaid, which shall be bom Jide 
provided, made up, or manufactured by such persons, or by 
“ their order, and which shall not have been before delivered 
** into his majesty’s store; unless, having been so delivered, they 
" shall hav 9 been sold or returned to such persons by the com- 
** missioners of his majesty’s navy, ordnance, or victualling, 

" respectively.” 

Section 4. enacts, ** That if any person or persons shall, from 
“ and after the passing of this act, (28th Jmy, 1800,) wiUully 
" and fraudulently destroy, beat out, take out, cut out, deface, 
obliterate, or erase^ wholly or in part, any of themarks in the 
" said act of the 9 add 10 Will. 3. or in this act mentioned, or 
“ any other mark whatsoever denoting the proper^ of his 
" majesty, &c, in or to any warlike or naval, ordnance, orvictual- 

B 2 '* ling 

(l) Abolishqd by «t. 56 Geo. S. c. 138. 
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" lipg stores; or cause, procure, employ, or direct any other 
“ person or persons so to do, for the purpose of concealing his 
“ majesty’s property in such stores; such person or persons shall 
“ be deemed guilty of felony, and shall, on conviction, "be trans- 
“ ported to parts beyond the seas for fourteen years, in like 
“ manner as other felons,” &c. 

By sect. 5. “If any person or persons hereafter convicted of 
any offence contrary to this act, for which he shall not have 
been transported, or contrary to the said recited act of tiie 
9 and 10 W. 3, shall be guilty of a second offence, either con¬ 
trary to that act or the present act, which would not otherwise, 
as the first offence, subject them to transportation, and shall 
be thereof legally convicted; such person or persons shall, by 
judgment of the court wherein they shall be so convicted, be 
transported for fourteen years, in like manner as other offend¬ 
ers,” &c. 

By sect. 6. “ Persons so transported, &c. returning into any 
“ part of Great Britain or Ireland before the expiration of tiie 
“ term, &c. shall suffer as felons, and have execution awarded 
“ agaiust them as persons attainted of felony, without benefit of 
“ clergy.” 

“ Provided (s. 7.) that it shall and may be lawful for the court 
“ before whom any offender shall be indicted and convicted of 
" all or any of the crimes or offences hereiu-before mentioned to 
“ be punishable with trausportation, to mitigate or commute 
“ such punishment, by causing the offender or offenders to be 
“ set on the pillory, publicly whipped, fined, or imprisoned, or 
“ by all or any one or more of the said ways and means, as such 
“ court in its discretion shall think fit; one moiety of which fine 
“ (if any imposed) shall be to his majesty, &c. and the other 
“ moiety to the informer; and also to order such offender or 
“ offenders to be imprisoned until such fine be paid.” 

By sect. 8. “ Persons discovering to the navy, ordnance, or 
“ victualling boards, or appreheuding, or first informing against 
“ any offenders guilty of stealing or embezding such stores, or 
“ of any of the offences mentioned in the said statute 9 and 10 
“ Will. 3. or in the present act before mentioned, which shall 
“ not be prosecuted in the suujinary way after prescribed, shall 
“ on conviction receive, for every such offence so discovered, 

“ c€20, over and above any share of penalty or fine they may be 
“ entitled to as informers, so as the same do not amount to more 
“ than £20, or (if amounting to more than £20) shall fail to be 
“ paid by the offenders on whom inflicted for three calendar 
“ months after conviction, or if they be detained by sentence of 
" imprisonment, for three calendar months next after the expira- 
“ tiott of such sentence.” And by sect. 9. “ disputes respecting 
“ the title to such rewards shall be determined by any of the 
“ commissioners of the nan, &c. on oath before the same, or 
“ any justice of peace.” By sect. 10. “ the commissioners of 
“ the navy, &c. shall cause such reward to be paid by the trea- 
“ surer of the navy or ordnance, on producing a certificate hnder 
“ the band of the clerk of assize, or other proper officer of the 

“ court 
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" court before whom such offenders shalJ be tried, certifymg the* 
“ conviction, and that the iaformer's share of any penalty or fine 
indicted on such offender or offenders, dees not amount to 
more than .£’20; or, if amounting to more, hath failed to be 
paid by such offender or offenders for three months after con¬ 
viction, or if imprisoned by sentence, for three months after 
the expiration of such imprisonment; for which certificate the 
said clerk, &c. shall charge no more than five shillings.” 

By sect. 11. *' Any commissioners of the navy, &c. or justice 
“ of peace, may grant warrants to search houses, ships, &c. in 
the day-time; and in case any stores or goods marked as before 
“ mentioned shall on search be found, to cause the same and the 
“ offenders to be brought before such commissioner or justice 
" of peace, to be bound over,” &c. 

The act then proceeds to create several misdemeanors; 
amongst others, the not accounting to the satisfaction of such 
commissioners or justice for the possession of such stores, 8cc.; 
which misdemeanors are determinable in a summary manner 
before the same persons: and by s. IS. authority is given to any 
such principal officer or commissioner of the navy, 8lc. or justice 
of peace, &.c. to hear and determine any complaint against any 
“ person (not being a contractor or employed as aforesaid) for 
“ unlawfully selling or delivering, or causing or procuring to be 
“ sold or delivered, or for receiving or having in their custody, 
“ possession, or keeping, or for concealing, any stores of war, or 
“ naval, ordnance, or victualling stores or goods marked as afore- 
“ said, of any value, in the whole not exceeding 20s.” And on 
conviction (founded on complaint exhibited within three calendar 
months after the offence committed) they are empowered to in¬ 
flict a fine on the offender, to be levied as therein mentioned; 
from which an appeal is given to the quarter-sessions. And then, 
by 8. 24. it is enacted and declared, that nothing therein-before 
“ contained, which gives to any commissioner or justice, &c. 
'* authority to hear and determine offences in a summary way, 
“ shall extend to prevent parties accused of selling or delivering, 
“ or having in tlieir custody,* possession, or keeping, or of re- 
“ ceiving or concealing, any of the stores marked as above men- 
“ tioned, under the value of 20s., from being prosecuted as 
“ receivers of stolen goods under this act, or for unlawfully 
“ having the same in their custody, or concealing the same, 
“ under the said acts of the 9 and 10 W. 3., 9 Geo. I., or 
“ 17 Geo. 2. in any court of record, oyer and terminer, or other- 
“ wise, as they might have been if no such authority had been 
“ given; or to take away from any person or court any power, 
" Scc. or authority which they had for the hearing and deter- 
" mining offences, in case no authority to hear and determine the 
” same in a summary way bad been given; so as that the same 
“ person shall not be punished twice tor the same offence.” 

By the 29th sect, the provisions of the act are extended to 
Scotland. 

Public Stores. 

By tlie 55 Geo, 3. c. 127. it is enacted, that" from and after 

“ the 
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" tike passing; of that act, not oid; the Mud redted act of 
ProTwloMof ** the ninth and tenth year of the reign of King William the 
Mtended to idi ** Tfaird, but also the said several other acts of the ninth 
public stores. ** George the Fimt, the seven- 

" teeiith year of the reign of King George the Second, and 
the fortieth year of the reign of his present Majesty, herein- 
before recited, so far as the same severally relate to his Ma- 
“ jesty’s naval, ordnance, and victualling stores therein respec¬ 
tively mentioned, and all the pains, penalties, forfeitures, regu¬ 
lations, restrictions, powers, provisions, clauses, matters, and 
things therein respectively contained, relating to his Majesty’s 
naval, ordnance, and victualling stores therein respectively 
mentioned, shall extend or be construed to extend to dl public 
stores whatsoever, under the care, superintendance, or con- 
troul of any officer or person in the service of his Majesty, his 
heirs or successors, or employed in any public department or 
office, either marked with the marks or any of them in the said 
** recited acts or any of them specified, or with the broad arrow, 
“ and the letters B. O., or with a crown and the broad arrow, or 
with his majesty’s arms, or with the letters G. R., to denote 
the property of his majesty, his heirs or successors, therein, 
and to all and every person and persons, not authorized by the 
proper officer or officers, person or persons in his majesty’s 
•* service, in that behalf so to do, using any such marks or makmg 
'' any goods marked with such marks, or any of them, and to all 
" and every person and persons in whose custody, possession, or 
*' keeping any such public stores so marked as aforesaid shall be 
** found, or who shall willingly or knowingly receive or have in 
his, her, or their custody, possession, or keeping, or who shall 
conceal any such public stores so marked as aforesaid, unless 
such person or persons shall upon his, her, or their trial, pro¬ 
duce a certificate or certificates under the hand or hands of the 
proper officer or officers, person or persons in his majesty’s 
service authorized to grant the same, of such and the like 
nature as the certificate in the said recited acts of the ninth 
and tenth year of the reign of King William the Third, and 
fortieth year of the reign of his late majesty mentioned, and to 
all and every person and persons who shall wilfully and fraudu¬ 
lently destroy, beat out, take out, cut out, deface, obliterate, 
or erase, wholly or in part, any of the said marks; ot cause, 
procure, employ, or direct any other person or persons so to 
do, for the purpose of concealing the property of his majesty, 
his heirs or successors, therein, as fully and effectually to all 
intents and purposes, as if all the same several pains, penalties, 
forfeitures, regulations, restrictions, powers, provisions, clauses, 
matters, and things in the said several acts contained, so far as 
the same severally relate to his majesty’s naval, ordnance, and 
victualling stores, and the punishment of persons offending in 
manner therein mentioned, were herein and hereby severally 
repeated and re-enacted in respect to all other public stores 
whatsoever.” s. 2. 

Upon these statutes the question which generally occurs is, 
whut shall be a receivi^ or having? By the other statutes of 
Wffiiatn and Anne and Geo. 2. &c. relating to goods generally, 

W: and 
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attd tiiosd p^eiitarly tberein described^ the words are, *• receive 
" or buy!* 'RiereFore to conslftutfe a guilty receive, it is not 
necessaiy that he shouid be a “ purchaser'* ^the stoleta goods; 
if he receives theni from any other unlawful motive, as to con¬ 
ceal them with a view of preventing the detection of the principal 
felon, he is equally a guilty receiver. But itt order to make a 
man a guilty receiver, there must be some evidence on the ^art 
of the prosecution, positive or inferential, from which the jury 
may collect the receipt was malo tmimo. But with respect to 
pubUc stores the case is different; the onus probandi is thrown 
upon the defendant; for the king’s stores all having a known 
visible mark, which no one else is permitted to use, the bare 
fact of possessing them calls upon the possessor to give evidence 
of his having a legal right of possession; which strictly ought 
to be done as is directed by the acts, if a purchaser or sub¬ 
purchaser, by shewing the certificates. But even in a case where 
the purchaser could not shew, by the evidence required by the 
acts, a legal right of possession, a defendant has been admitted 
to rebut the fact of guilty possession by other evidence. A 
widow woman was indicted before Mr. J. Foster, on the stat. 
9 and 10 W. 3. for having in her custody divei^ pieces of canvass 
having the king’s mark, she not being a person employed by the 
commissioners of the navy to make the same for the king’s use. 
The fact of her possession was clearly proved; and she rested 
her defence upon proof of the following facts; That it was com¬ 
mon for the commissioners of the navy to sell old canvass, when 
unfit for use, in lots, some larger, some smaller; that the can¬ 
vass had, during her husband’s life-time, been in public use in the 
family, as sheeting and table linen, without concealment, and 
that she came to it as part of her late husband’s property; but 
she produced no certificate as is required by the act. This 
evidence was opposed by the counsel.for the crown, on the 
ground, that by the second section of the act no other exculpa¬ 
tory evidence than the production of the commissioners’ certifi¬ 
cate, if it had been really bought of them, could be a legal defence. 
’Fhe learned judge, however, thought it would be a harsh con¬ 
struction of the law to exclude all other evidence of innocence, 
and consider a person as guil^ who had perhaps neglected to take, 
or had lost a certificate. At all events, as the canvass came to 
the woman by act of law, and not by any act of her own, he 
thought it fit evidence to be left to the jury, directing them, that 
if they thought the defendant came to the possession without any 
fraud on her part, they should acquit her—which they did. 




Taking a Reward to restore Stolen Goods. 

f Sect. 1. (l) By 4 Geo. 2. C. 1. S. 4. it is KECITED, " That Persons taking 
there are several persons who have secret acquaintance wiA felons, reworks for 

and 


(1) This statute oripnated in the practices of 
the notorious Jonathan Wild, who had established 
himself as a broker between thieves and the party, 
whose goods had been stolen; the thieves regu¬ 
larly bringing their plunder to Wild, and the party 
nibbed as regularly applying to lum, and negociat- 
ing the terms upon which tm property was to be 


restored. The statute was peculiarly levelled at 
him and his practices; bat though it is said he bad 
acquired considerable wealth, lie had not the reso- 
Intion to forbear, but continuing his course, he was 
convicted and executed upon this act. He was trl^ 
at the Old Bailey, May sessions, 1735, on the sta¬ 
tute of 10 and 11 Will. 3. for privatdy stealing,a 

bds 
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helping to stolen and who make it their bnsiness to help persons to their atolen 
g^s guilty of goods, and by that means gain money from them, which is divided 
between them and the felons, whereby they greatly encourage 
such offendersatid therefore enacted, " That wherever any 
“ person taketh money or reward, directly or indirectly, under 
" pretence or upon account of helping any person or persons to 
" any stolen goods or chattels, every such person so taking money 
" or reward as aforesaid, (unless such person doth apprehend, or 
" cause to be apprehended, such felon who stole the same, and 
" cause such felon to be brought to his trial for the same, and 
" give evidence against him,) shall be guilty of felony, and suffer 
“ the pains and penalties of felony, according to the nature of the 
felony committed in stealing such goods, and in such and the 
" same manner as if such offender had himself stole such goods 
*' and chattels, in the manner, and with such circumstances as the 
“ same were stolen.” 

Prosecuting to t Sect. 2. By 6 Geo. 1 . c. 23. s. 9. it is recited, " That the 
co iviciion any practice of taking money to help persons to their stolen goods, 
HiTa reward for sharing it with the felons, is still continued in defiance of the 
helping to stolen laws, and to the encouragement of felonsand therefore en- 
goods, shall be ACTED, “ That whoever shall discover, apprehend and prosecute 
4 * 000 *^ 1 %^ n ** conviction of felony without benefit of clergy, any person or 
sect, i.’ ' “ persons for the said offence of taking money or other reward; 

“ directly or indirectly, to help any person or persons to their 
“ stolen goods, (such offender not having apprehended the felon 
who stole the same, and brought him or her to trial, for the 
“ same, and given evidence against him or her as required by 
“ law,) shall be entitled to a reward of forty pounds for every such 
“ offender so convicted as aforesaid, and shall have the like cer- 
“ tificate and like payments made without fee or reward as any 
" person or persons may be intitled unto for the apprehending, 
“ prosecuting and convicting of highwaymen by any law or laws 
" for that purpose.”(2) 

In the case of Rex v. Drinkwater, Old Bailey Sessions, Oct. 
i 740, it was doubted, the pi iucipal felon Jjcing dead, and not 
having been convicted of the offence, whether the person receiv¬ 
ing the reward to help to the stolen goods could be convicted. 
The report of the case (in 1 Leach, C. C. L. 21,22.) states that 
the court thought the' objection of great importance, and that, 
though the opinion of the judges was never publicly stated, the 
prisoner, after being some time in gaol, was discharged. From 
this it should seem the judges thought the objection well founded. 
But Mr. East justly observes that the very terms of the statute 
itself preclude the supposition of the conviction of the principal 
being a necessary preliminary to the trial and punishment.of the 
offender under this statute, for it states, that the offender, “ unless 
he doth apprehend, or muse to apprehended, thefelm who stole 
the goods, and cause such felon to be brought to trial for the same, 

and 

box of lace in the ahop of Catharine Statham; but it on this indiettneot: but was imtliediately tried and 
appearing from the tMtimony of H. Kelly, the prin- convicted on the above statute 4 Geo. 3. for receiv- 
cipal felon, who bad actually stolen tlic lace and ing ten ^ineas from Catharine Statham as a reward 
was admitted king's evidence, that Wild was not in for helping her to the stolen goods, 
the shop at the time, bat waited at the comer of (2) See stat. 58 Geo, 3. c. 70. 
the street to receive the goods, he was acquitted 



Qh.r». 

and ^ evidence against Mm, shaU hega^^fihn^” H 9 
therefore presumes.teat the true ground of die doubt in that case 
was, " because by the deatih of the principal the stipulated con¬ 
dition had become impossible to be performed, without any de¬ 
fault in the defendant/’ (£ East, P. C. 771,) 

In prosecutions on this statute, it seems proper to aver that the 
defendant had not apprehended or caused to be apprehended 
the principal, &c. such reservation being in the enacting clause, 
and part of the description of the offence. (Idem.) 

Advertising a Reward for the Restoration of Stolen Goods. 

By 25 Geo. 2 . c. 36. it is recited, “ That the advertising 
a reward with no questions asked, for the return of things which 
have been lost or stolen, is one great cause and encouragement 
of thefts and robberiesand therefore enacted, “ That any 
person publicly advertising a reward with no questions asked, 
“ for the return of things which have been stolen or lost, or making 
use of any words in such public advertisement, purporting that 
such reward shall be given or paid without seizing or making 
“ enquiry after the person producing such thing so stolen or lost, 
or promising or offering, in any such public advertisement, to 
“ return to any pawnbroker, or other person, who may have bought 
“ or advanced money by way of loan upon such thing so stolen or 
“ lost the money so paid or advanced, or any other sum of money 
" or reward for the return of such thing, and any person printing 
“ or publishing such advertisement, shall respectively forfeit the 
“ sum of fifty pounds for every such oft’ence to any person who. 
“ will sue for the same.” 

Restitution of Stolen Goods. 

Be it enacted, " that if any felon or felons hereafter do rob or 
“ take away any money, goods, or chattels from any of the king’s 
“ subjects, from their person or otherwise, within this realm, and 
** thereof the saiil felon or felons be indicted and after arraigned 
‘‘ of the same felony and found guilty thereof, or otherwise at- 
“ tainted, by reason of evidence given by the party so robbed, or 
“ owner of the said money, goods, or chattels, or by any other by 
“ their procurement, that then the party so robbed or owner shall 
" be restored to his said money, goods, and chattels; and that as 
well the justices of gaol deliveiy as other Justices afore whom 
any such felon or felons shall be found guilty, or otherwise at¬ 
tainted, by reason of evidence given by the party so robbed or 
owner, or by any other by their procurement, have power by 
this present act to award from time to time writs of restitution 
for the said money, goods, and chattels, in like manner as 
though any such felon or felons were attainted at the suit of the 
“ party in appeal.” 21 H. 8 . c. 11 . 

The writ of restitution is now disused, and it is the practice 
for tire court to order restitution to the prosecutor of all the' 
goods produced in court at the trial; and the owner may main¬ 
tain trover for any not restored, notwithstanding even a sale of 
them in market overt. Tlie restitution, however, can only be 
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frotti tile perttm who is iB poss^isidii at the tilne of the 
aftsitider, and tfaereifbre if a person has Imna Jide purchased 
Stolen goods in market overt, and has sold them again beforO 
conviction, ho action will lie agsinst him for tirem even though 
notice was given him not to sell. So where the thief has sold 
the goods stolen, and the money clearly the produce of them is 
found in his possession, it has been usual to order the restitution 
of the money, as being within the ^uity of the statute giving res¬ 
titution. (Hanberrie’s Case, Cro. £liz.66i.) 

But the statute only extends to goods stolen, and not to a res¬ 
titution of goods obtained by fraud, upon conviction of the of¬ 
fender in the latter case. (Parker «. Patrick, 5 T. R. 175.) 

See further upon this subject, Bk. 2. c. 23. 

Restitution of Stolen Horses. 

In cases of horses being stolen, a special provision is made for 
their restitution by stat. 31 £liz. c. 12. which, for preventing 
horse-stealing, requires certain entries to be made, &c. in the 
toiler’s books of the sales of horses in markets and fairs, and by 
s. 4. provides “ That if any horse, mare, gelding, colt, or filly, 
" shall be stolen, and after shall be sold in open fair or market, 
and the same sale shall be used in all points and circumstances 
as aforesaid, that yet nevertheless the sale of any such horse, 
“ &c. within six months next after tlie felony done, shall not take 
'* away the property of the owner from whom the same was 
stolen, so as claim be made within six months by the party 
' from whom the same was stolen, or by his executors or admi- 
' nistrators, or by an^ other of their appointment, at or in the 
‘ town or parish where the same horse, &c. shall be found, 

' before the mayor or other head ofiicer of the same town or 
'' parish, if the same horse. Sac. shall happen to be found in any 
town corporate or market town, or else before any justice of 
peace of that county near to the place where such horse, 8cc. 
shall be found, if it be out of a town corporate or market 
town i aud so as proof be made" within forty days then next 
ensuing by two sufficient witnesses, to be produced and de¬ 
posed before such head ofiiccr or justice, (who by virtue of this 
act shall have authority to minister an oath in that behalf,) that 
the property of the same horse, &c. so cluimed, was in the 
party by or from w'hom such claim is made, and was stolen 
from him within six months next before such chiim’of<any iiuch 
horse, &c. but that the party from whom the •aaid '-hOrse, Sec. 
was stolen, his executors or administrators/-ahall'ikidr^a^-at 
all times kfter, notwithstanding any sd'ch sale or salei. in any 
fait or open market thereof made, have nroperty and povver to 
have, take again, and enjoy\the said h^e; 8cc. upbq, payment 
* or readiness, or offer to pay, to the party that shall have the 
‘ possession and interest of the same horse, mare, geldii^ 6olt, 

'* or filly, if he will receive and accept itj so much mcAi'i^^s the 
'■* same party shall depose and swear before such hfad officer or 
‘ 'ustke of peade, (who by virtue of this act shall hat^e authority 

0 minister and give an oath in that behalf,) that he paid for the 

“ same 
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** Aide horAj^t 'without fraad or coHuiion'; tav, stutdte, 
** or other thing to the contraiy notwithstaddh^/* 

To prevent larcenies of cattle and horses certain regulations 
are made for slaughter-houses by the stat. of 26 Geo. 3. c. 71. 
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CHAP. XX. 

OF PIRACY. 


t Sect. I. A PIRATE is one who, to enrich himself, either 
by surprize or open force, sets upon merchants or others trading 
by sea, to spoil them of their goods or treasure; and he is called 
hostis humani generis, and therefore every nation between .whom 
amity and peace subsist, although there is no actual alliance, 
may punish a subject or foreigner for this oifeUce. 


8StTr.74. 

mtU. 

Kidd’a Cue, 
8 StTr.m 
813 . 


t Sect. 2 . Piracy, if committed by a subject, was formerly 3 imi. ita. 
held to be a species of treason, bei^ contrary to his natural 4Cow.7i. 
allegiance; if by an alien, to be felony only: but since the sta¬ 
tute of treason 25 Edw. 3. c. 2. it is held to be only felony in a 
suldect; and to this common-law offence the legislature has also 
added some others. 


But for the better understanding this subject I shall consider, 

1 . Who shall be deemed pirates. 

2 . Before what court they shall be tried. 

3. In what manner they shall be punished. 

4. Of the means which may be used to present piracy. 

As to THE FIRST POINT, VIZ. Who shall be deemed pirates. 

t Sect. 3. A Pirate, at the common law, is a person who 
commits any of those acts of robbery and depredation upon the 
high seas, which if committed'on land would have amounted to 
felony there. 

Sect. 4. By 28 Hen. 8 . c. 15. it is cni^ted, “ That all trea- 
“ suns, felonies, robberies, murders, and confederacies committed 
“ in or upon the seS^or in any other river, haven, creek, or place 

where ^ adn|iral or admirals have or pretend to have power. See fo$t. 

“ authority'^jurijjdiction, shall be tried as directed by the act.* 

Sect.b. ‘But b^s. 4. it is provided, “That tliis act shall not Takmgof 
“ extend to>,be prejudicial or hurtful to any person of'persons for things uwtiMj 
“ taking any victual} cnj^les, ropes, anchors or sails, which any nfid” 

“ such p^FSOta or perstMs (compelled by necessity) taketh of or pacing for 
“ in any sjfip which may conveniently spare the same, so the 
“ safn^i^l^on or persons pay out of hand for the same victual, 

" cableS|^fgpes, anchors or sails, money or money-worth to foe 
“ v^lue< of the thing so taken, or do deliver for foe same a suffi- 
“ cieW bill^dbligatory to be paid in form following, that is to say, 

“ if the taking of the same things be on tliis side the straits of 

“ Marroke, 
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OF PIRACY., , 

** Marroke, then to be paid within four months, and if it be 
" beyond the Said straits of Marroke, then to be paid within 
" twelve months next ensuing the making of such bills, and that ■ 
** the makers of such bills well and truly pay the same debt at the 
** day to be limited within the said bills.” 

f Sect. 6. It being also doubted by many eminent civilians 
whether, during the revolution, the persons who had captured 
English vessels by virtue of commissions granted by James the 
Second at his court at St. Germain's, after his abdication of the 
throne of England, could be deemed pirates, the grantor^ still 
having, as it was contended, the right of war in him; it is 
ENACTED by 11 and 12 Will. 3. c. 7. s. 8. “ That if any of his 
majesty’s natural-born subjects, or denizens of this kingdom, 
“ shall commit any piracy or robbery, or any act of hostility, 
against others his majesty’s subjects upon the sea, under colour 
“ of any commission from any foreign prince or state, or pre- 
" tence of authority from any person whatsoever, such offender 
“ or offenders, and every of them, shall be deemed, adjudged, 
“ and taken to be pirates, felons, and robbers; and tliey and 
every of them, being dujy convicted thereof, according to this 
‘ act, or the aforesaid statute of king Henry the Eighth, shall 
' have and suffer such pains of death, loss of lauds, goods, and 
^ chattels, as pirates, felons, and robbers upon the seas ought to 
have and suffer.” 

f Sect. 7. But doubts having arisen whether such offender, by 
adherence to the king’s enemies, were not guilty of high treason, 
it is enacted by 18 Geo. 2. c. 30. “ That all persons being natu- 
“ ral-born subjects or denizens of his majesty, who during the 
present or any future vvars have committed, or shall commit 
any hostilities upon the sea, or in any haven, river, creek, or 
“ place, where the admiral or admirals have power, authority, or 
‘’jurisdiction, against his majesty’s subjects, by virtue or under 
" colour of any commission from any of his majesty’s enemies, 

“ or have been or shall be any other ways adherent, or giving aid 
** or comfort to his majesty’s enemies upon the sea, or in any 
“ haven, river, creek, or place, where the admiral or admirals 
“ have power, authority, or jurisdiction, may be tried as pirates, 

“ felons, and robbers, in the said court of admiralty, on sbip- 
“ board, or upon the land, in the same manner as persons guilty 
“ of piracy, felony, and robbery, are by the^said act directed to 
“ be tried; and such persons being upon such trial convicted 
“ thereof, shall suffer such pains of death, loss of lands, goods 
“ and chattels, as any other pirates, felons, and robbers ought, 

“ by virtue of the said recited act of the eleventh year of king 
“ William the Third, or any other act, to suffer.” 

+ «Sccf. 8. By 11 and 12^ Will. 3. c. ?. s. 9. it is further 
enacted, " That if any commander or master of any ship, or aqy 
“ seaman or mariner, shall in any place where the admiral bath 
"jurisdiction, betray his trust, and turn pirate, enemy, of rebel, 

" and piratically and feloniously run Away with his or their ship 
" or ships; or any barge, boat, ordnance, ammunition, goods, or 
" merchandizes, or yield them up voluntarily to any pirate, or 

" shall 
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“ shall bring anj sodudng mess^es from aiqr pirate, ettemjt, or 
*'rebel, or consult, combine, or confederate with, or attempt or penon lay 
“ or endeavour to corrupt any commander, jpaster, officer, or 
“ mariner to yield up or run away with any ship, goods, or mer- 
“ chandizes, or turn pirate, or go over to pirates, or if any person See. aM be 
" shall lay violent hands on his commander, whereby to hinder 
" him from fighting (I) in defence of his ship and goods com- jX^death. 

“ mitted to his trust, or that shall confine his master, or mak#, or 
“ endeavour to make a revolt in the ship, shall be adjudged, 

“ deemed, and taken to be a pirate, felon, and robber, and being 
" convicted thereof, according to the directions of this act, shall 
“ have and suffer pains of death, loss of lands, goods, and chat- 
“ tels, as pirates, felons, and robbers upon the seas ought to have 
“ and suffer.’’ 

t Sect, 9 . By 11 and 12 Will. 3. c. 7. 8.10. it is enacted, 

“ That all and every person and persons whatsoever who, dter PerKms settjng 
“ the twenty-ninth day of September in the year of Our Lord forth, or auUng 
“ one thousand seven hundred, shall cither on the land, or upon piX'*&c* 

“ the seas, knowingly or wittingly set forth any pirate, or aid and shall be ad- 
“ assist, or maintain, procure, command, counsel or advise any 
“ person or persons whatsoever, to do or commit any piracies or ‘ 

“ robberies upon the seas, and such person and persons shall 
" thereupon do or commit any such piracy or robbery, then all 
" and every such person or persons whatsoever, so as aforesaid 
“ setting forth any pirate, or aiding, assisting, maintaining, pro- 
“ curing, commanding, counselling or advising the same, either 
“ on the land or upon the sea, shall be and are hereby declared, 

“ and shall be deemed and adjudged to be accessaiy to such 
“ piracy and robbery done and committed: and further, that 
“ after any piracy or robbery is or shall be committed by any 
“ pirate or robber whatsoever, every person and persons, who -nie like for 
“ knowing that such pirate or robber has done or committed concealing 
such piracy and ijpbbcry, shall on the land, or upon the sea, P’***®!^* 

“ receive, entertain or conceal any such pirate or robber, or 
“ receive or take into his custody any ship, vessel, goods or chat- 
“ tels which have been by any such pirate or robber piratically 
“ and feloniously taken, shall be and are hereby likewise de- 
“ dared, deemed and adjudged to be accessary to such piracy 
“ and robbery.” But by 8 Geo. 1. c. 24. s. 3. they shall be 
deemed and taken to be principal pirates, felons and robbers. 

t Seet. 10 . By 8'Geo. 1. c. 24. it is enacted, “ That in case 
any person or persons belonging to any ship or vessel whatso- 
" ever, upon meeting any merchant ship or vessel 8n the high 
“ seas, or in any port, haven, or creek whatsoever, shall forcibly 
" board or enter into such ship or vessel, and, though they do 
“ not seize and carry off such ship or vessel, shall throw over- 
“ board or destroy any part of the goods or merchandizes belong- 
ing to su6h ship or vessel, the person or persons who shall |>e 
“ guilty thereof shall in all respects be deemed and punished as ' 

"pfrirfcs.” 

In the exposition of the statute of Hen. 8. it hath been 
holden. 

Sect. 


(1) Ante, p.117. 
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Sammtij, tf. 
S In. lit 


Moor, 75(1, 

S Inst. 11!!. 
Co. Lit. 391. 


5Inst. lit. 
Sum. 77. S15. 


S lust. 117. 
S.P.C. 114. 


1 Roll, 175. 


Moor, 756. 

1 Roll, 175. 
Summary, 77. 
3 Inst. 113. 


Case of G. 
Coombei, Ad¬ 
miralty Sess. 
O. B. June 
1785, Cases 
C. L. 300. See 
Rex ». Alsop, 

1 Show. 339. 


^et, U. First, TM the statute 28 Hen. 8. c. 15. does Rot 
niter tbe nature of the offence so as to make that which was 
before a felony only by the civil law, now become a felony by 
tbe common law; for tbe offence mast still be alleged as done 
upon the sea, and is no way cognizable by the common law bat 
only by virtue of this statute, which, by ordaining that in some 
respects it shall have the like trial and punishment as are used 
for>felony at common law, shall not be carried so far as to make 
it also agree with it in other particulars which are not mentioned. 

Sect. 12. Secondly, That this offence remains as before of 
a special nature, and that it shall not be included in a general 
pardon of all felonies, which, as it was, before this statute, to be 
expounded of no felonies which are such only by the civil law, 
shall continue still to have the same construction. 

Sect. 13. Thirdly, That no persons shall, in respect of this 
statute, be construed to be, or punished as, accessaries to pira¬ 
cies before or after, as they might have been if it had been made 
felony by the statute, whereby all those would incidentally have 
been made accessaries in the like cases in which they would have 
been accessaries to a felony at common law. 

Sect, 14. Fourthly, That the indictment for this offence 
must allege the fact to be done upon the sea, and must have 
both the words fehmich mA piratki: And that no offence is pu- 
nisliable by virtue of this act as piracy, which Would not have 
been felony if done on the land, and consequently that the taking 
of an enemy’s ship by an enemy is not witliin the statute. 

Sect. 15. Fifthly, It is agreed, that this statute extends not 
to offences done in creeks or ports withm the body of a county, 
because they are, and always were, cognizable by the common 
law. 

t Sect. l6. Sixthly, But it hath been decided, that if A. 
standing on the shore of a harbour, fire a loaded musket at a re¬ 
venue cutter which had struck upon a sand bank in the sea, 
about one hundred yards from the shore, by which firing a per¬ 
son is maliciously killed on board the boat, it is piracy; for the 
offence is committed where the death happens, and not at the 
place from whence the cause of the deatli proceeds. 


Trial of ofTences 
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As to THE SECOND POINT, viz. Before what court the offence 
of piracy shall be tried. 

Sect. 17.^ It is agreed, that piraey was formerly only cogniza¬ 
ble by the dml law, in the courts of the admiral ; but it being 
inconsistent with the liberties of the nation that any man’s life 
should be taken away unless by the judgment of his peers or the 
common law of this land, it is enacted by 28 Hen. 8. c. 15. s. 1. 

That all treasons, felonies, tobberies, murders and confedera- 
" cies hereafter to be committed in or upon the sea, or in any 
other haven, river, creek or place where the admiral or admirals 
** have or pretend to have power, authority or jurisdiction, shall 
** be inquired, tried, heard, determined and judged, in such shires 
** and places in the realm, as shall be limited by the king’s com- 

“ mission 
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mission or commissiops to he 4he^M for the in like ' 

*' form and condition as if any such offence or offences had been 
“ committed or done in or upon the land; and such commissions 
“ shall be had under the king’s great seal, directed to the admiral 
** or admirals, or to his or their lieutenant, depu^ and deputies, 
and to three or four such other substantial persons as! shall be 
** named or appointed by the lord chancellor of Engk^ for foe 
“ time being, from time to time, and as oft as need shall reqnire, 

" to hear and determine such offences after the common course 
" of foe laws of this realm, used for treasons, felonies, murders, 

" robberies and confederacies of the same, done and committed 
“ upon foe land within this realm.” 

Sect. 18. By 28 Hen. 8. c. 15. s. 2. U is further enat^ed, Thecommis- 
“ That such persons to whom such commission or commissions 
" shall be directed, or four of them at the least, shall have full i Um. 106 . 

“ power and authority to inquire of such offences, and of every 
“ of them, by the oaths of twelve good and lawful inhabitants in • 

“ the shire limited in their commission, in such like manner and 
“ form as if such offences had been committed upon the land 
“ within the same shire; and that every indictment, found and 
'' presented before such commissioners, of anytreasons, felonies, 

'' robberies, murders, manslaughters, or such other offences, 

" being committed or done in or upon the seas, or in or upon any 
" other haven, river or creek, shall be good and effectual in the 
“ law; and if any person or persons happen to be indicted for 
any such offence done or hereafter to be done upon the seas, 

“ or in any other place above limited, that then such order, pro* 

“ cess, judgment and execution shall be used, had, done and 
" made, to and against every such person and persons so being 
“ indicted, as against traitors, felons and murderers, for treason, 

“ felony, robbery, murder, or other such offences done upon the 
“ laud, as by the laws of this realm is accustomed; and that the 
" trial of such offence or offences, if it be denied by the offender or 
“ offenders, shall be had by twelve lawful men inhabitants in the 
“ shire limited within such commission, which shall be directed as 
“ is aforesaid, and no challenge or challenges to be had for the 
" hundred.” 

t Sect, 19. By 28 Hen. 8. c. 15.s. 5. Provided alway, “That CommiswoiB 
“ whensoever any such commission for the punishment of the 
“ offences aforesaid, or of any of them, shall be directed or the^i^isFortii 
“ sent to any place within the jurisdiction of the five ports, that 
“ then every such commission shall be directed unto the lord 
“ Warden of the said ports for the time being, or to bis deputy, 

“ and unto three or four such other person or persons as the lord 
“ chancellor for the time being shall name and appoint; any thing 
“ in this present act to the contrary notwithstanding.” 

Sect, 20. By 28 Hen. 8. c. 15. s. 6 . Provided alway, “ That jr h.8. c. 4 . 
“whensoever any commission shall be directed uqto foe five iGco.i.5i*t. 

“ ports for foe inquisition and trials of any of foe offences ex* 4 Ge*\cti. 

pressed in this act, that every such inquisition and trial to be 8Geo!i!c.s4! 

“ had by virtue of such commission, shall be made and had by *8* 

“ foe inhabitants in foe said five ports, or foe members of foe for t^more^ 

“ same; 
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^taai supprei* " gariie; any thing in this act to tiie contrary thereof notwith* 
«onofp,«cjr. «standing/ 

How and where Sect. 21. And it being doubted whether the 28 Hen. 8. c. 15. 
piracies, feio. had not taken away the trial of piracy before the admiral, his 
heutenant or commissary, which occasioned a total disuse of 
sea may be ^ ^^ch manner of trial, to the encouragement of pirates who could 
tried. not.be tried by this statute until brought to England, at a great 

trouble and expense, it was enacted by 11 and 12 Will. 3. c. 7> 
** That all piracies, felonies, and robberies committed in or upon 
" the sea, or in any haven, river, creek, or place, where the ad- 
" miral or admirals have power, authority, or Jurisdiction, should 
" be tried by commissioners to be appointed according to the 
** directions of that act, in any foreign colony, but they were to 
** proceed according to the course of the civil law, as was the 
** practice in the admiral’s court, but now by stat. 46 Geo. 3. 
** c. 54. it is enacted, " That all treasons, piracies. Sec. and other 
** offences of what nature or kind soever committed upon the sea, 
or in any haven, river. See. where the admiral or admirals, &c. 
“ have jurisdiction, may be enquired of, tried, heard, determined, 
** and adjudged, according to the common course of the laws of 
** this realm used for offences committed upon the land within 
** this realm, and not Otherwise, in any of his majesty’s islands, 
" plantations, colonies. See. under and by virtue of the king’s 
" commission, under the great seal to be directed to any four or 
“ more discreet persons as the lord chancellor, keeper, Stc. for 
** the time being shall from time to time think fit to appoint, and 
''-that the said commissioners or any three of them shall have 
" such and the like powers and authorities for the trial of such 
" murders, piracies. See. within any such island, as any commis- 
" sioners appointed according to the statute 28 Hen. 8. by any 
“ laws now in force would have for the trial of the said offences 
" within this realm; and that all persons convicted of any of the 
" said offences, by virtue of any such commission, shall be sub- 
" ject and liable and shall suffer the same pains and penalties, &c. 

" as by any law or laws now in force, the persons convicted 
" would be subject to, in case the same were determined within 
" this realm, by virtue of any comniission, according to the direc- 
" tions of the statute 28 Hen. 8.” 

And by 43 Geo. 3. c. 113. s. 5. which recites, “ it is convenient 
that accessaries on the high seas should be tried according to the 
provisions of the st. 28 Hen. 8 .” enacts, " That in all cases in 
" which any person, Sic. shalk hereafter ’(wocure, direct, counsel, 

" Stc. any other person in committing any felony whatsoever, or 
*' shall become an accessary before the fact to any felony what> 

" soever, whether such principal felony be committed within 
" the body of any county within the realm, or upon the high 
" seas, or whether such procuring, Scc. or otherwise becoming 
" accessary, before the fact, shall have been committed .within 
“ the body of any county within this realm, or upon the high 
** seas, then, in all such cases, the offence of procuring, Scc. or 
" becoming accessary before the fact, shall be tried. See. in 
case the principal felony was committed within the realm, by 
*' the course of the common law, either within such county where 

" the 
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tile prindpal felony shall have been conuhitteidf of Within tii4 
" county wherein the ofiPence of procuring, Sac. of otherwise 
' *• becoming accessary before the feet shall have been committed 
*' or done; and in case the principal felo^ shall have been com- 
" mitted upon the high seas, then the offence of procuring, &c. 
" or becoming accessary before the fact, shall and may be en> 
** quired of in and by such court, and in such manner and fofm, 
as in and by the st. 28 Hen. 8. is appointed and directed ” 

Persons once tried are not again to be tried by any court or 
jurisdiction whatsoever. 

This statute extends only to accessaries before the fact. In 
the case of one Scandling, who had abetted one Exon, who was 
committed for piracy, to break out of prison, the court held 
that as it was an accessorial act to the piracy, which, was not cog¬ 
nizable at common law, neither was the accessorial act cognn 
zable at common law. And it was not long after fully settled, 
that one who knowingly receives and abets a pirate ip the body of 
a county, was not triable by the common law, the original offence 
being cognizable only by another jurisdiction (Yelverton, 134. 
13 Co 33.)—but see st. 10 and 11 Vv. 3. c. 7. s. 10. and 8 Geo. J. 
c. 24.8.3. whereby accessaries are declared principals, and to 
be tried as suck. 


t Sect. 32. By 11 and 12 Will. 3. c. 7. s. 16. “ Provided 
always, that whensoever any commission for the trial and pu¬ 
nishment of the offences aforesaid, or any of them, shall be di¬ 
rected or scut to any place within the jurisdiction of the Cinque 
Ports, that then every such commission shall be directed unto 
the lord w.arden of the Cinque Ports for the time being, or to 
his lieutenant, and unto such other persons as the lord high 
chancellor or keeper of the great seal of England for the time 
being, or commissioners for the custody of the great seal, shall 
name and appoint; and likewise that every inquisition and trial, 
to be had bv virtue of such commission so directed and sent to 


How commit, 
tions for trjiog 
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“ any place in the said Cinque Ports, shall be made and had by 
the inhabitants of the said Cinque Ports, or the members of 
“ the same; any thing iff this act to the contrary thereof notwith- 
“ standmg.” 


t Sect. 33. And by 4 Geo. 1 .c. 11. s. 7. “ All and every per- Offenders 
“son and persons who have committed or shall commit any ogainatii&ia 
“ offence or offences, for which they ought to be adjudged, deem- ^'tried 
“ed and taken to be pirates, felons, or robbers, by an act made SBHen.8.c.lS. 
“ in the parliament holden in the eleventh and twelfth years of 
“ the reign of his late majesty king William the Third, intituled 
“ An act for the more effectual suppression of piracy, may be tried 
and ju%ed for eveiy such offence in suen manner and form as 
“ in and by an act made in the twenty-eighth year of the reign of See farther, 

‘‘ king Henry the'eighth is directed and appointed for the trial of 
“ pirates, and shall and ought to be utterly debarred and excluded c!' 24 , 

** from the benefit of clergy for the said offences; any law or 
“ statute to the contrary thereof in any wise notwiths^ndiiig." 

+ Sect. 33. By 18 Geo. 2. c. 30. s. 2. it is enacted, “ That any Not to be^ 
VOL. I. 8 “person 
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•BiTC crime as « who shall be tried and acquitted^ or convicted, acooid- 

g n. t, crimes, shall not be liable to 

*‘ be indicted, prosecuted, or tried again in Great Britain, or 
** elsewhere, for the same crime or fact as high treason.” > 

■ Criminals not • Sect. 34. By 18 Geo. 2. c. 30. s. 3. it is provided, “ That 
r^l^triVd for ** ‘iothiiig in this act contained shall be construed to extend to 
high treason, bj prevent any persons guilty of any of the said crimes, who shal) 
*8 H. 8. c. 15. ** not be tried according to this act, from being tried for high 
•• treason within this realm, according to the aforesaid act of the 
“ twenty-eighth year of king Henry the eighth” 

A smaion of the *t* Sect, 35. And for the more speedily bringing offenders to 
StTto beheld ^^J'*®**®®* prevent the inconveniences occasioned by want 

in Moreh and *' frequently holding a session of admiralty, it is enacted by 
Oetcher ytsaAj, 32 Geo. 2. c. 25. s. 20. “ That from and after the first day of 
*' June one thousand seven hundred and fifty-nine, a session of 
oyer and terminer and gaol-delivery, for the trial of offences 
** committed upon the high seas within the jurisdiction of the 
" admiralty of England, shall be held twice at the least in every 
year; that is to say, in the several months of March, and Oclo- 
“ her, in each year, at Justice Hall in the Old Bailey, London ; 
“ except at such times as the sessions of m/er and terminer and 
gaol-delivery for the city of London and county of Middlesex 
" shall be appointed to be there held; or in such other places, 
" within that part of Great Britain called England, as the lord 
high admiral of Great Britain, or the commissioners for 
** executing the office of lord high admiral of Great Britain 
for the time being, or any three or more of them, shall by an}i 
letter or order in writing under their hands directed to the 
“ judge of the high court of admiralty in England for the lime 
being, appoint.” 

Commissioners t Sect, 36. And by 32 Geo. 2. c. 25. s. 21. it is further en- 
of the court, and acted, ** That from and after the first day of June one thousand 
justices of the tt seven hundred and fifty-nine, it shall and may be lawful, not 
ed"to takeinfo^ “ for any One or more of the commissioners for the 

nations of pba^ " time being, named in the commission of oyer and terminer for 
cy.&c. « tbe trying of offences committed within the jurisdiction of the 

** admiralty of England, but also to and for any one or more of 
the justices of the peace for the time being, of any county, 
riding, division, or place, within that part of Great Britain 
** called England, and they are hereby respectively authorised 
**' and empowered, from time to time, to take any information or 
** informations of any witness or witnesses in writing upon oath, 
" touching any piracy, felony, or robbery, done or committed, or 
** charged to have been done or committed, in or upon the sea,. 
*' or in any haven, river, creek, or place, where the admiral or ad- 
** mirals hath or have power, authority, or jurisdiction; and 
** thereupon (if such commissioner or commissioners, or justice, 
or justices of the peace respectively shall see cause) by any 
warrant or warrants under his or their hsmd and seal, or bands, 
apd seals, to cause the person or persons accused in such infor- 
** mation or informations to be apprehended and committed to 
^ fte gapl of the county or place wherein the same information 

‘<^or 
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ot iofonnatioiis shall be taken, there to remain: nntil diseha^ed 
" by due course of law.” 

f Secti 37. And by 32 Geo. 2. c.25. 8.22. if is further enacted. 

That such of the said commissioners, or justices of the peace, 

** who shall cause any such person or persons to be committed 
as is last mentioned, shall, and he or they is or are hereby 
•* respectively required at the same time to oblige all and every 
<** such other person or persons whom such commissioner or 
missioners, or justice or justices of the peace shall judge neces' 

" sary to prosecute and give evidence against the person or pcr- 
*' sons who shall be so committed as aforesaid, to enter into one 
" or more recognizance or recognizances to his majesty, in a 
** sufficient penalty, for his, her, or their appearing at the then 
next session of oyer and terminer, and gaol-delivery, to be held 
for the jurisdiction of the admiralty of England, mere to pro- 
secute and give evidence against the person or persons who 
** shall be committed as aforesaid: And if any person shall 
** refuse to enter into such recognizance to prosecute or give 
“ evidence as shall be required, he, she, or they so refusing, shall 
be committed by any such commissioner or commissioners, 
justice or justices, to the gaol of the county'or place in which 
" the person so refusing shdi be, until the next sessions of admi- 
ralty shall be held, or such persons shall enter into such recog- 
“ nizance as shall be required as aforesaid; which recognizance 
" or recognizances, together with the information or informations 
" taken touching the offence or offences wherewith the person 
or persons to be committed as aforesaid shall be charged, the 
said commissioner or commissioners, or justice or justices of 
“ the peace, before whom the same shall be taken, shall and they 
“ are hereby respectively required to transmit with all convenient 
speed to the register for the time being of the high court of 
“ admiralty of England, to be by him forthwith laid before the 
“judge for the time being of the same court, and afterwards to 
“ be kept among the records of that court.” 

t Sect. 38. And by 32 Geo. 2. c. 2.5. s. 23. it is further The manhal, 
enacted, “ That the marshal of the admiralty for the time being, uberiffa, and 
“ and his deputy or deputies, and all sheriffs, bailiffs, stewards, 

“ constables, headboroughs, tythingmen, keepers of gaols and obey and exe- 
“ prisons, and all other officers whatsoever, for keeping of the '“te pre- 
“ peace (as well within liberties as without), shall, and they, sind d^**o^*" 
“ every of them, are hereby respectively authorized and required, commiasionerg 
from time to time, diligently to execute, perform, and obey aH and juiUces. 
such precept and precepts, warrant and warrants, and other 
order and orders, as shall at any time or times hereafter be 
made, directed, issued, or given to them or any of them 
respectively, by any one or more of the said commissioners 
“ named in the commission of oyer and terminer, or justices of 
“ the peace, by virtue or in pursuance of this act, tonching any 
** of the matters or things herein contained.” 

t^ecr»39> It hath been determined, that two justices may RexnMiin- 
take a recognizance for the appearance o^'One charged with 
felony on the high seas at the sessions of admiralty, and the 
recognizance may be estreated into the exdiequer. 

s 2 As ‘ 
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Tbopiinithment 
of oSenden, 
iSalk. a5. 

-Co. Lit.391. a. 


Moor, 756. pL 
1044. 


Offenders con- 
Ticted on this 
act, excluded 
the benefit of 
clergy. 


As to THE THIRD POINT, viz. In whflt manner piracy is 
punished. 

t ■ t Sect. 40. By 28 Hen. 8. c. 15. s. 2. it is enacted, “ That 
•“ such as shall be convict of any such olFence or offences, by 
verdict, confession, or process, by authority of any such com- 
" mission, shall have and suffer such pains of death, losses of 
Iffuds, goods and chattels, as if they had been attainted and 
“ convicted of any treasons, felonies, robberies, or other the said 
" offences done upon the lands.” 

t Sect. 41. By 28 Hen. 8. c. 15. s. 3. it is recited, " That for 
“ treasons, robberies, felonies, murders and confederacies done 
" upon the sea or seas, or in any place above rehearsed, th§ 
offenders shall not be admitted to have the benefit of his or 
“ their clergy, but be utterly excluded thereof and from the same, 
** and also of the privilege of any sanctuary.” 

t Sect. 42. By 8 Geo. 1. c. 24. s. 4. it is further enacted, 
" That all and every offender or offenders convicted of any 
" piracy, felony, or robbery, by virtue of this act, shall not be 
" admitted to have the benefit of clergy, but be utterly excluded 
“ of and from the same.” 


s Inst 112 . f 5ecf. 43. An attainder for this offence corrupts not the 
Co. Ut 391. blood, inasmuch as the statute only says that the offender shall 

s. is! suffer such pains of death, &c. as if he were attainted of a felony 

at common law; but says not that the blood shall be corrupted, 
&c. (2) 

Sinst 114 . Sect. 44. Yet it has been resolved, that an offender standing 
P^er, 241. 308.'mute on an arraignment by force of this statute, shall have judg¬ 
ment of peine Jorte et dure ; for the words of the statute of 
28 Hen. 8. c. 15. are, that a commission shall be directed to 
hear and determine such offences after the course of the common 
law of the land, 8 cc.—Put by 12 Geo. 3. c. 3. “ standing mute 
" in piracy amounts to a conviction, and the court shall award 
“ the same judgment as on a conviction by verdict or confes- 


“ sion.” 


As to THE FOURTH PARTICULAR, viz. Of the means which 
may be used to prevent piracy. 

Encouragement f Sect. 45. By 11 and 12 Will. 3. c. 7- s. 11. it is recited, 
and*mriirf*to ** conduce to the suppressing of robberies on the 

defe^thde* ™ encouragement be given, and rewards allowed to such 

ships against Commanders, masters, and other officers, seamen and mariners, 
piretet, & 0 . 5 ,g gjiall either bravely defend their own ships, or take, seize, and 

destroy pirates, sea rovers, and enemies;” and enacted, That 
*' when any English ship shall have been defended against any 
*' pirates, enemies or sea rovers, by fight, and brought to her 
" designed port, in which 'fight any of the officers or seamen 

“ shall 


( 2 ) lArd Hale thbks that an indictment for 
piracy before commiafionen under at. H. 8. may 
be framed on an indictment at common law, 
namdy, vi $t ani4t dfiftmice, for Utat piracy upon 
tbe sntnte i« robb^; and that offenden have 


been indicted, convicted, and executed for it in 
the King*! Bench as for a robbery. But, how« 
ever tbia might have been formerly, there appears 
no inatance of any such proceeding for several 
centuries. (2 East, 805.) 
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•• shiill have been killed, or wounded, it shall and may be lawful 
“ to and for the judge of his majesty’s high court of admiralty^ 

“ or his surrogate in the port of London, or th% mayor, bailiff, or 
" chief officer in the several out>ports of this kingdom, upon the 
“ petition of the master or seamen of such ship, so defended as 
aforesaid, to call unto him four or more good and substantial 
** merchants, and such as are no adventurers or owners o^the 
ship or goods so defended, and have no manner of interest 
therein, and by advice with them to raise and levy upon the 
respective adventurers and owners of the ship and goods so 
defended, by process out of the said court, such sum or sums 
of money as himself and the said merchants, by plurality of 
“ voices, shall determine and judge reasonable, not exceeding 
“ two pounds per centum of the freight, and of the ship and 
'* goods so defended, according to the first costs of the goods; 

“ which sum or sums of money so raised ahall be distributed 
" among the captain, master, officers, and seamen of the said 
ship, or widows and children of the slain, according to the 
“ direction of the judge of the said court, or his surrogate in the 
“ port of London, or the mayor, bailiff, or chief officer in the 
“ several out-ports of this kingdom, with the Approbation of the 
“ merchants aforesaid, who shall proportion the same, according 
" to their best judgment, unto the ship’s company as aforesaid, 

“ having special regard unto the widows and children of such as 
“ shall have been slain in that service, and such as have been 
“ wounded or maimed.” 

t Sect. 46. By 11 and 12 Will. 3. c. 7. s. 12. And for the Reward to di»- 
better and more effectual prevention of combinations and con- cove^rfan^ 
fcderacies for the running away willi or destroying of any ship, 
goods or merchandizes, it is further enacted, “ That a reward of with ship, &c. 
“ ten pounds for every ship or vessel, of one hundred tons 
“ or under, and fifteen pounds for every ship or vessel of a 
greater burthen, shall be paid by the captain, commander, or 
“ master of every ship or vessel, wherein any such combination 
“ or confederacy shall be set on foot for the running away with 
“ or destroying any such ship^ or the goods and merchandizes 
“ therein laden, to such person as shall first make a discovery 
“ thereof, upon due proof of such combination or confederacy; 

“ the same to be paid at tlie port where the wages of the seamen 
“ of the said ship are or ought to be paid, after such discovery 
and proof made.” 

t Sect, 47. By 11 and 12 Will. 3. c. 7. s. 17. “ And for the Seamen deiert- 
prevention of seamen deserting of merchant ships abroad in parts-“* 0 *^ 
beyond the seas, which is the chief occasion of their turning ° 
pirates, and of great detriment to trade and navigation in 
general;” it is enacted, “ That all such seamen, officers or 
“ sailors, who shall desert the ships or vessels wherein they are 
hired to serve for that voyage, shall for such offence forfeit all 
such wages as shall be then due to him or them.” 

t Sect. 48. By 8 Geo. 1. c. 24. s. 2. it is enacted, "That siupsandfte 
every ship or vessel which shall be fitted out with a design to 
trade with, or supply, or correspond with any pirate, and all grown, Mf to 
and every goods and merchandizes put on board the same for thediMoveicn. 

" any 
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** any intent or purpose to trade with any pirate, felon or robber 
** on the seas, shall be ipso facto forfeited; one moiety thereof to 
** the use of the king’s majesty, his heirs and successors, the 
** other moiety to the person or persons who shall first make 
** discoveiy, aud give information of such intent or design; and 
“ such person or persons, who shall first make such discovery, 
“ shall and may sue for and recover the said ship or vessel, and 
all and every the goods and merchandizes on board the same, 
“ in the high court of admiralty.” 

Seamen maimed f 5ecf. 49. By 8 Gco. 1. c. 24. s. 5. To the end that a 
in fight against further encouragement may be given to all seamen and mariners 
ceive there- t®,fight and defend their ships from pirates, it is enacted, “ That 
wards in 22 and “ in case any seaman or mariner on board any merchant ship or 
and^bc adiid * d “ or any Other ship or vessel, shall be maimed in fight 

into GrLnwicii ” against any pirate, every such seaman and mariner, upon due 
Hospital. " proof of his being maimed in such fight, shall not only have 
" and receive the rewards already appointed by a statute made 
" in the twenty-second and twenty-third years of the reign of 
“ king Charles the Second, intituled. An act to prevent the deliver- 
ing up of merchant ships, aud for the increase of good and 
“ serviceable seamen, but shall also be admitted into and provided 
“ for in Greenwich Hospital, preferable to any other seaman or 
“ mariner who is disabled from service, or getting a livelihood, 
“ merely by his age.” 


Masters or sea¬ 
men not defend¬ 
ing themselves 
against pirates, 
&c. forfeit their 
wages and suf- 
fea six months 
imprisonment. 


t Sect. 50. By 8 Geo. 1. c. 24. s. 6. it is further enacted. 
That in case any commander, master, or other officer, or any 
“ seaman or mariner of any merchant ship or vessel which carries 
" guns and arms, shall not, when they are attacked by any pirate, 
“ or by any ship or vessel on which any such pirate is on board, 
" fight and endeavour to defend themselves, and their said ship 
“ or vessel, from being taken by the said pirate, or shall utter 
** any words to discourage the other mariners from defending the 
ship, and by reason thereof the said ship or vessel shall fall 
into the hands of such pirate; then, and in every such case, 
« every such commander or master, or other officer, and every 
" seaman or mmiiier, who shall not fight and endeavour to defend 
“ and save the said ship or vessel, or who shall utter any such 
“ words as aforesaid, shall lose and forfeit all and every part of 
" the wages due to him and them respectively, to the owner and 
" owners of the said ship or vessel, and shall not be permitted to 
" sue for or recover the same, or any part thereof, in any court 
** either of law or equity, and as a farther punishment shall suffer 
" fiix months imprisonment.” 


Ma»ten shall f Sect. 51. By 8 Geo. I. c. 24. s. 7. “ And for prevention of 
not advance to seamen or mariners deserting (3) merchant ships or vessels 
abovrS hls i*t the plantations, or in any other parts beyond the seas, 

wage* while be- which is the chief occasion o^ their turning pirates,- and of great 
yond sea. detriment to trade and navigation, and is chiefly occasioned by 
the owner or owners of ships or vessels paying wages to the 
seamen or mariners when abroadit is enacted, ** That no 
" master or owner of any merchant ship or vessel shall pay or 

“ advance,. 


(3) For penalties on Captains leaving seamen abroad, vide ante, p. 130. 
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adjirance,,or cause- to be paid or. advanced to an; seaman or 
mariner, durii^ the time he shall be in parts beyc^ the seas, 
an; money or effects upon account of wages exceeding one 
moiety of the wages which shall be due at the time of such 
payment, until such ship or vessel shall return to Great Bri- 
tain or Ireland, or the plantations, or to some other of his ma¬ 
jesty’s dominions whereto they belong, and from whence |hey 
were first fitted out; and if any such master or owner of such 
merchant ship or vessel shall pay or advance, or cause to be 
paid or advanced, any wages to any seaman or mariner above 
the said moiety, such master or owner shall forfeit and pay 
double the money he shall so pay or advance, to be recovered 
in the high court of admiralty, by any person who shall first 
discover and inform of the same.” 


CHAP. XXL 


OF FORGERY. 


Of Forgery there are two kinds; First, by common law. Se- ig. 
condly, by the statute. Fkta, t. c. S9. 

Sect. 1. Forgery by the common law scemeth to be an 
offence in falsely and fraudulently making or altering any matter 
of record; or any other authentic matter of a public nature; as 
a parish register, or any deed or will; punishable by fine and 
imprisonment, and such other corporal punishment as the court 
ill discretion shall think proper. (I) 

For the better understanding whereof I shall endeavour to 
shew, 

1. In what cases the making or altering of a writing shall be 
said to be so far false and fraudulent, as to amount to foi|;ery, 

2. That a man may be guilty of forgery in respect of all the 
abovementioned writings, and* no other. 

Sect. 2. As to the first particular, it is said to be possible for 
a man knowingly to make a deed in his own name, and also to 
sign and seal it himself, which yet, in judgment of law, may be 
no better than a downright forgery; as if a man make a feoff¬ 
ment of certain lands to J. S. and afterwards make a deed of 

feofiinent 


(1) This definition of forgeiy is wholly inap- 
piicahle to the crime as now constituted by a va> 
riety of statutes, and indeed it seems hardly to 
liave hern a correct definition at common law; for, 
although Hawkins says that a man cannot be 
guilty of-forgery in oibe* writings than those spe- 
cified, vie. " any matter of record, or any aathcii- 
" tic matter of a public nature,” yet in a subse- 

? ineut case, in which the whole of that matter was 
oily discussed by the court, (R. ». J. Ward, 
3 lord. Raymond, 1461,) they held that at com* 
mon law it was forgery to make false prmte wri- 
Uags, as 4k biU of suo, bill of lading, aa ac<|ait* 


tance, a'warrant of attorney, a bill of cxchai^. 
And they made this distinction between forgery 
at common law, and cheats by means of wse 
tokens, under the stab S3 Hen. 8. c. 1. that by 
the statute it was necessary the party shonid re¬ 
ceive an actual preju^ce^ which was not uecesfaiy 
in forgery; in, the latter case, it was sufficient If 
the party might be prejudiced by it.—See also 
£. P. C. vol. 3. 8t>3. foTgety, m its now en¬ 
larged sense, it defined to be the "fraudai^ 
'* making or alteiadon. of a Writing to tfab pnja**' 
” dice m dbother man’f r^t* 
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3 Inat. 169. 
Palton, 46> 

27 H. 6. 3. 
Moor, 655> 
759. 

Noy, 101. 

5 Inst. 170. 
Con. Dyer, 288. 


3 Inst. 171. 


3 Modem, 66. 
8 Modem, 192. 
FiUgib. 261. 

12 Mod. 493. 
496. 

Strange, 69. 

S Inst 169. 
Moor, 619. 


3 Inst 169. 


Vide Moor, 
619. 

3 Modem, 66. 


Vide 2 R. Ab. 
28,29. 

11 Coke, 27. 


Foster, 116. 


Pulton, 46. 
21 U. 6.4. 


Noy, 99. 
Moor, 655. 
Salk. 375; 


feojSinent of the same lands to J. D, of a date prior to that of 
the feoffment to J. S. in which case he is said to be guilty of 
forgery, because be knowingly falsifies the date, in order to de¬ 
fraud his own feoffee, by making a second conveyance which at 
the time he had no power to make. Also it is said, that his 
crime would have been no less, if by his conveyance he had 
passed only an equitable interest for good consideration, and had 
afterwards by such a subsequent antedated conveyance endea¬ 
voured to avoid it. Also in many other cases a writing may be 
said to be forged where neither the hand nor seal of any one are 
forged; as where one being directed to draw up a will for a sick 
person, doth insert some legacies therein of his own head; or 
where one finding another’s name at the bottom of a letter at a 
considerable distance from the other writing, causes the letter to 
be cut off, and a general release to be written above the name, 
and then takes off the seal, and fixes it under the release; or 
where one inserts into an indictment the names of those against 
whom in truth it was not found; or where one makes any frau¬ 
dulent alteration of the form of a true deed in a material part of 
it; as by making a lease of the manor of Dale appear to be a 
lease of the manor of Sale, by changing the letter D. into an S. 
or by making a bond for five hundred pounds, expressed in 
figures, seem to have been made for five thousand, by adding a 
new cypher. But Sir Edward Coke seems to say, that a deed so 
altered may more properly be called a false than a forged writing, 
because it is not forged in the name of another, nor Tiis seal nor 
hand counterfeited. But I sec no good reason why such an 
alteration of a deed should not as properly be called forgery, as 
the entire making of a new deed in another’s name; for in both 
cases not only the fraud and villainy are the very same, but also 
a man’s hand and seal are falsely made use of to testify his assent 
to an instrument, which after such an alteration is no more his 
deed than a stranger’s. Also the notion of forgery doth not 
seem so much to consist in the counterfeiting a man’s hand and 
seal, which may often be done innocently, but in the endeavour¬ 
ing to give an appearance of truth to a mere deceit and falsity, 
and either to impose that upon thte world as the solemn act of 
another, which he is no way privy to, or at least to make a man’s 
pwii act appear to have been done at a time when it was not 
done, and by force of such a fai.sity to give it an operation, which 
in trbth and Justice it ought not to have, as appears by the fore¬ 
going cases in this section, to most of which Sir Edward Coke 
himself seems to agree. 

Sect. 3. But it seemeth to be clear, that he who writes a deed 
in another’s name, and seals it in his presence, and by his com¬ 
mand, is not guilty of forgery, because the law looks on this as 
the other’s own sealing. 

Sect. 4. Also it hath been adjudged, that he shall not be 
punished for forgery who raseth out the word lihris out of a 
boud made to himself, and putteth in march, because here is no 
apjpearance of a fraudulent design to cheat another, and tlie 
attenition is prejudicial to none but to him who makes it, whose 
security for his money is wholly avoided by it; yet it is said, that 
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it would be foi^ery, if b; the circumstances of the case it should 
any way appear to have been done with an eye of gaining an 
advantage to the party himself, or of prejodicittg a third person. 

Also it is hoiden, that such an alteration, even withcmt these cir¬ 
cumstances, is a misdemeanor, though it be no forgeiy. 

Sect. 5. It hath been resolved, that a man shall not be ad¬ 
judged guilty of forgery for writing a will for another without bny 
directions from him, who becomes non combos before it is brought Moor,7fi0, 
to him; for it is not the bare writing an instrument in another's 
name without his privity, but the giving it’ a false appearance of 
having been executed by him, which makes a man guilty of for¬ 
gery. 

Sect. 6. It is said, that regularly a man cannot commit an act Moor, 760. 
of forgery by a bare nonfeasance, as by omitting a legacy out of 
a will, which he is directed to draw for another. Yet it hath 
been hoiden by some, even in this very case, that if the omission 
of a bequest to one cause a material alteration in the limitation 
of a bequest to another, as where the omission of a devise of an 
estate for life to one man causeth a devise of the same lands to 
another to pass a present estate, which otherwise would have 
passed a remainder only, he who makes such an omission is 
guilty of forgery. In this case the first enquiry should be, with 
what.intention the omission was made. 

Sect. 7. It seemeth to be no way material, whether a forged 
instrument be made in such a manner, that if it were in truth- 
such as it is counterfeited for, it would be of validity, or not; 
and upon this ground it hath been adjudged, that the forgery of t sid. 142. 
a protection in the name of A. li. as being a member of parlia¬ 
ment, who in truth at the time was not a member, is as much a 
crime as if he were. 

And now I am to shew, in the second place, that a man may 
be guilty of forgery at common law in respect of any of the 
akovementioned writings, and of no other. 

Sect. 8. And first it is clear, that one may be guilty thereof ^ R.Ab. 65.76. 
by the common law, by counterfeiting a matter of record; for Yciv. 146. 
since the law gives the highest credit to all records, it cannot but 
be of the utmost ill consequence to the public, to have them q 

cither forged or falsified. i«Mod.493» 

«496. Strange, 69. 

Sect. 9. Secondly, Also there seemeth to be no doubt but («)iR.Abr. 
that one may be guilty of this crime by the common law, by c. Car. 326 . 
forging any other authentic matter of a public nature, as a (^) i Jones, 325. 
privy seal, or a (6) licence from the barons of the Exchequer to 
compound a debt, or a (c) certificate of holy orders, or a (a) pro- ^ J 38 . 

tection from a parliament man. {d) i SU. 142. 

Sect. 10. TniRDi.Y, It is also unquestionable, that a man may MiIl.Ab.66. 
be in like manner guilty of forgery at common law, by forging 
a (c) deed; and surely there cannot be any reason to doubt, but j 
that one may be equally guilty by forging a (_/’) will, which can- 3 Leon. iro. 
not be thought to be of less consequence than a deed. But I 
do not find this point any where directly hoiden. 302 . If 

is now made felony by 2 Geo. 2. c. 25. Vide postes. Private Docunwiib. 

Sect. 
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(g) 1 Ron. 4.11 ' tfeat, ll. As tOt other writings of an inferior nature, it seems 
1 Sid. 16. 135 . ^ have been generally laid down as a (g) rule, that the counter- 
fni Abr. 66. f****®^ them is not properly forgery ; (A) and some have gone 

Winch. 40.90. SO far as to hold, that the forging another’s^ hand, and thereby 
s Leon. S31. receiving rent due to him from his tenants, is not punishable at 
C^« 996 therefore it cannot but be more safe to proceed against 

853 . ' offences of this nature, as cheats than as forgeries; but surely it 
3 Bub. 905. cannot be proved by any good authority, that such base crimes 

disregarded by the common law, a§ not deserving a 
1 Buist 963. public prosecution; for the opinion in the books above cited, 
(i) F. B. that they are punishable by no law, seems by no means to be 
96.99. 100 . maintainable, since many of them are most certainly punishable 
by force of 33 Hen. 8. c. I. which is set forth at large in the 
twenty-third chapter. Neither can it be a convincing argument, 
that they are not punishable at common law, (t) because they are 
of a private nature, since deeds concerning private matters are 
also of a private nature, as much as other writings concerning 
such matters : yet no one will say, that the making a false deed 
concerning a private matter is not punishable at common law. 
But perhaps it may be reasonable to make this distinction be¬ 
tween the counterfeiting of such writings, the forgery whereof 
hath been already shewn to be properly punishable as forgery, 
and the counterfeiting of other writings of an inferior nature, that 
the former is in itself criminal, whether any third person be 
actually injured thereby or not, but that the latter is no crime, 
unless some one receive a prejudice from it. (2) 

Sect. 12. Thus far of forgery by common law. 

We are now to consider of forgery by statute, which depends 
upon a great variety of enactments relating to the following mat¬ 
ters. 

1. To records. 

2. To the public funds and stocks of public compauies. 

3. To notes and other securities of the bank of England and 
other public companies. 

4. To stamps. 

o. To official papers, securities and documents. 

Ot To private papers, securities and documents. 

3 . Records. 

31»8i 71 ,79. t Sect. 1. The offence of embezzling, defacing, or altering any 

1 H^, 646. record, without due authority, is an offence at common law, 

highly punishable by fine and imprisonment, &c. 

+ Sect. 2. By 8 Hen. 6. c^ 12. it is ordained, “ That if any 
" record or parcel of the same, writ, return, panel, process, or 
'* warrant of attorney, in the ^ng’s courts of chancery, exche- 

" quer, 

' (3) See eho tiie eeie of Leander Fawcett, for great majority of the judges lield this to be a for- 
forpng ao afi^vit juid order to procure his db- gery at common law. 3£.P. C. 864.. 
ch^e, be, beiog^ la ewtody for a contempt. A 
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** quer, die one bench w the other, or in hie treBanry, be iKrtl. 

•* ungly stolen, taken away, withdrawn, or avoided, by any deik, 

<' or by other person, because whereof any judgment shall be 

reversed.; that such stealer, taker away, wididrawer, or avoider, 

" their procurators, counsellors, and abettors, thereof indict^, 

** and by process thereupon made thereof duly convict by Uieir 
« own confession, or by inquest to be taken of lawful men, . 

(whereof the one half shall be of the men of any court of the 
" same courts, and the other half of the other,) shall be judged 
'' for felons, and shall incur the pain of felony: and that the 
"judges of the said courts, of the one bench or of the other, 

" have power to hear and determine such defaults before them, 

" and thereof to make due punishment, as afore is said.” 

Sect. 3. In the construction of this clause, it hath been holden; 

Sect. 4. First, That it extends only to the courts which are siiMt.7i. 
expressly named; and to the court of chancery so far only as it 
proceeds according to the course of the common law. 

» 

Sect. 5 . Secondiy, That it extends not to such offence by the 3 Iwt 72. 
judges of any court; for whereas it begins with.expressly naming 
clerks, which are inferior to them, it shall not be intended to 
include them under the general words following. 

Sect. 6 . However, by 8 Ric. 2. c. 4. "Judges as well as 2 R. 3 . 10 . 

“ clerks are to pay a fine to the king, and make satisfaction to 
" the party for falsely entering pleas, or rasing rolls, or changing g' Tre»p.si. 
" verdicts, to the disherison of any one.” 

Sect. 7. And judges are highly punishable at common law for Con. B. pre- 
other ofiences of like nature, as for inserting a bill of indictment j™*j*^* 
not found by the jury among those which were found, and such 3 injt. 72 . 
like; amlJustice Ingram, in the reign of Edward the First, 
was fined eight hundred marks, for rasing a fine of thirteen shil¬ 
lings and four-pence, set on a poor man, and making it six shil¬ 
lings and eight-pence. 

Sect. 8. Thirdly, That not only such an alteration wherelyr 
a judgment is actually reversed, but also such whereby it is 
reversible, whether it were made before or after the judgment 2 Roll 81. 
was given, or whether it be or be not afterwards amended by the 
court, is within this act; for those words in the statute, where- 
“ by any judgment shall be reversed,” are taken to have the same 
purport as if it were said, " whereby any judgment shall be 
“ annulled, or lose its force or effectfor it is plain, that the 
statute cannot intend that the judgment must be actually re¬ 
versed by writ of error, because it speaks of stealing or carr 3 ring 
away, or avoiding of records, which makes it impopible that ffie 
judgment should be reversed at all, because no writ of error can 
remove a judgment which appears not. And it has been holden, 2 B. 3 . 10 . 
that if A. JB. be outlawed by the name of A. C. and afterwards 
the record be rased, and A. B. inserted, the offence is within the 
statute, because the record against A.C. is annulled, and the 
judgment prevented, which might have been given on a writ of 
error for this defect. 


Sect. 
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sR.s. 10 . 11 . Seet.9‘ Fourthly, If the offence were committed partly in 
county and partly in another, but not so as to amount to a 
complete offence within the statute in either, that the party can-' 
not be indicted for a felony, because the counties cannot join in 
an indictment, and that which is done in one cannot be found in 
another, but that he may be indicted for a misprision in either 
county. 


3 lustra. Sect. 10. Fifthly, That the act, by making those who are ac- 
Con.S.P.C.44. cessary before the fact principal felons, does not mean any way to 
favour those who are accessary after, but to leave them to the 
general construction of the law. 


3 Inst. 73. ^ Sect. 11. Sixthly, That by the last clause of the act, the jus¬ 

tices of either bench have a concurrent authority, and that they 
which shall first enquire shall proceed; and that if the offence 
were committed in the county where the benches sit, they need no 
other commission ; but if it were done in another county, that 
they must have a special commission: and if in London, that they 
3 Inst. 73. shall have a commission in which the mayor shall be omitted ; 

2 K. 3. 11 for ti,e charters of the city, which require that he shall be a prin¬ 

cipal in every commission, extend not to such causes which are 
specially limited to particular judges. 


2. Public Funds and Stocks of Public Companies. 

The statute 8 Geo. I. c. 22. and 31 Geo. 2. c. 22. s. 77. pro¬ 
tect from forgery all the public funds, then, or since esta¬ 
blished by authoiity of Parliament. The stat. 31 Geo. 2. c. 22. 
s. 77. and 4 Geo. 3. c. 25. s. 15. extend the same protection 
to the parliamentary funds or stocks of public companies ; and 
the 8 Geo. 1. c. 22 especially includes the South Sea company, as 
the 9 Geo. 1. c. 12 and other acts, especially include particular 
orders and public annuities. 

t Sect. I. By 8 Geo. 1. c. 22. it is RECiTEn, “ That of late 
divers frauds and abuses have been committed by forging and 
counterfeiting the hands of some of the proprietors of the shares 
of and in the capital stock and funds of such body or bodies po¬ 
litic or corporate, as are established by actor acts of parliament in 
that behalf, or some of them, or by forging or counterfeiting the 
hands of persons entitled to the dividends attending the said shares, 
or some of them, or by forging or counterfeiting the hands of 
persons entitled to annuities, in respect whereof the proprietors 
have transferable shares in a capital stock or stocks established 
by act or acts of parliament, in proportion to their respective an¬ 
nuities ; and divers frauds and abuses have been or may be com¬ 
mitted by persons falsely and deceitfully personating the true and 
real proprietors of the said shares in stock, annuities and divi¬ 
dends, or some of them Now for the better preventing such 
Forging letter* pernicious practices for the future, it is enacted, That if any 
of attorney, &c. « person or persons whatsoever shall forge or counterfeit, or pro- 
" cure to be forged or counterfeited, or knowingly and wilfully 
** act or assist in the forging or counterfeiting any letter of attor- 
** ney, or other authority or instrument to transfer, assign, sell or 
** convey any such share or shares, or any part of such share or 
“ shares of and in such capital stock or stocks as aforesaid, or 

“ any 
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** any of Utem, or to receive any such annuity or annuiti^, d^vi> 

** dend or dividends as aforesaid, or any of them, or imy part 
** thereof, or shall forge or counterfeit, or procure to be forged orcounterieWiig 
" or counterfeited, or knowingly and wilfully aJt or assiAin the prSto,!j[£'^ 
forging or counterfeiting any the name or names of any the pro» 

“ prietors of any snch share or shares in stock, or of any the per* 
sons entitled to any such annuity or annuities, dividend or 
“ dividends as aforesaid, in or to any such pretended letter of 
“ attorney, instrument or authority, or shall knowingly and frau- 
“ dulently demand, or endeavour to have any such share or shares 
“ in stock, or any part thereof, transferred, assigned, sold or con' 

“ veycd, or such annuity or annuities, dividend or dividends, mr 
“ any part thereof, to be received by virtue of any such counter* 

“ feit or forged letter of attorney, authority or instrument, or 
" shall falsely and deceitfully personate any true and real proprie* or falsely per- 
“ tors of the said shares in stock, annuities and dividends, or any sonating^real 
** of them, or any part thereof, and thereby transferring or endea- 
“ vouring to transfer the stock, or receiving or endeavouring to 
" receive the money of such true and lawful proprietor, as if such 
" offender were the true and lawful owner thereof; then and in 
every or any such case, all and every such person and persons 
“ (being thereof lawfully convicted in due forifi of law) shall be 
“ adjudged guilty of felony, and shall suffer as in cases of felony 
" without benefit of clergy.” 

t Sect. 2. By 31 Geo. 2. c. 22. s. 77. it is KECITED, " That Pen^inihe 
doubts may arise whether the punishment inflicted by 8 Geo. 1. 
c. 22. on persons guilty of the several species of forgery, and other act, &c. 
offences therein mentioned, extends to the commission of the like 
forgery and offences in relation to such capital stocks and funds 
as have been established by the authority of parliament, since the 
passing of the said act, and may be hereafter establishedthere¬ 
fore it is ENACTED, "That if any person or persons whatsoever shall 
“ forge or counterfeit, or procure to be forged or counterfeited, 

“ or knowingly and wilfully act or assist in the forging or counter- 
“ feiting any letter of attorney, or other authority or instrument, 

" to transfer, assign, sell or convey any share or shares, or any part 
" of any share or shares, of of in any such capital stock or funds 
" of any body or bodies politic or corporate established, or 
*' which shall be established, by any act or acts of parliament; 

" or to receive any dividend or dividends attending any share or 
" shares, or any part of any share or shares, of or in any such 
"capital stock or funds as aforesaid; or to receive any an- 
" nuity or annuities, in respect whereof any proprietor or pro- 
" prietors have or shall have any transferable share or shares of or 
“ in any capital stock or stocks which now are, or hereafter shall 
" be established by any act or acts of parliament, in proportion 
" to their respective annuities; or shall forge or counterfeit, or 
“ procure to be forged or counterfeited, or knowingly and wilfully 
“ act or assist in the forging or counterfeiting any the name or 
" names of any the proprietors of any such share or shares in 
" stock, or of any the persons intitled to any such annuity or an- 
" nuities, dividend or dividends, as aforesaid, in or to any such 
pretended letter of attorney, instrument or authority; or shall 

" knowmgly 
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ktiomgly w ftwidtilentljr demiMd, or endeavour to have any 
Mdrahare or shares in stock, or any part thereof, transferred, 
assigned, sold or cmveyed, or such annuity or annuities, divi¬ 
dend’or dividends, or any part thereof, to be received by virtue 
of any such counterfeit or forged letter of attorney, authority or 
instrument; or shall falsely and deceitfully personate any true 
and real proprietors of the said shares in Stock, annuities and 
dividends, or any of them, or any part thereof, and thereby 
transferring or endeavouring to transfer the stock, or receiving, 
or endeavouring to receive the money of such true and lawful 
proprietor, as if such offender were the true and lawful owner 
thereof; then, and in every or any such case, all and every such 
person or persons, being thereof lawfully convicted in due 
form of law, shall be deemed guilty of felony, and suffer death 
as a felon, without benefit of clergy.” 

Pffluhjrofforg. f Sect. 3. By 4 Geo.3. c. 25. s. 15. it is recited, “That 
** “ necessary that provision should be made for more ef- 
itock;ortore- fectually preventing the forging powers to transfer any such 
ccive any divi- stock, or to receive such dividends or annuities, as are herein- 
dendsor^ui- jneritioned, and the fraudulent personating the owners 
the fraudulent thereof; and therefore it is enacted, “ lhat if any person or 
personating the « persons whatsoever shall forge or counterfeit, or procure to be 
owners thereof; forged or counterfeited, or knowingly and wilfully act or assist in 
“ the forging or counterfeiting any letter of attorney, or other autho- 
“ rity or instrument, to transfer, assign, sell or convey, any share 
“ or shares, or any part of any share or shares, of and in any capital 
“ stock or stocks of any body or bodies politic or corporate, which 
“ now arc, or hereafter shall be, established by any act or acts of 
“ paiiiament; or any share or shares, or any part of any share or 
“ shares, of and in any annuities in respect whereof the proprie- 
“ tors of such annuities have or shall have transferable shares in 
“ any capital stock or stocks now established, or which shall 
“ hereafter be established by any act or acts of parliament, in 
“ proportion to their respective annuities; or any share or shares, 
“ or any part of any share or shares, of or in any other transfer- 
“ able annuities, which now are or hereafter shall be established 
“ by any act or acts of parliament; or to receive any such annuity 
“ or annuities, or any dividend or dividends attending such shares, 
“ or any of them, or any part thereof; or shall forge or counter- 
“ feit, or procure to be forged or counterfeited, or knowingly and 
*• wilfully act or assist in the forging or counterfeiting, any the 
“ name or names of any the proprietors of any such share or 
“ shares in stock, or of any the persons intitled to any such au- 
“ nuity or annuities, dividend or dividends as aforesaid, in or to 
“ any such pretended letter of attorney, instrument or authorit)'; 
** or shall knowingly and fraudulently demand, or endeavour to 
“ have any such share or shares in stock or annuities, or any part 
“ thereof, transferred, assigned, sold, or conveyed, or such an- 
“ nuity or annuities, dividend or dividends, or any part thereof, 
* to be received by virtue of any such counterfeit or forged letter 
** of attorney, auffiority, or instrument; or shall falsely and deceit- 
" felly personate any true and real proprietbr of the said shares 
** in stock, annuities and dividends, or any of them, or any part 

“ thereof, 







*• tbersof, and tiierehy transfetring «t endeavouring to feraanfer 
^ the stock or annuities, or receiving or endeavouring to reeiMvei 
the money of such true and lawful proprietor, as if such offen> 
der were the true and lawful owner thereof; ftea, and in every 
** or any such case, all and every such person and persons (being 
" thereof lawfully convicted, in due form of law) shall be adjudged j* feio„y 
“ guilty of felony, and shall suffer as in cases of felony without out bcuefu of 
** benefit of clergy." • 

t Sect. 4. By 33 Geo. 3. c. 30. s. 1. it is recited. That the laws PcnontmtUng, 
now in being have been found insufficient to prevent forgeries and oraMisting fn 
frauds in the transferring stocks, annuides, and other public funds, 
transferable at the bank of England; and that, for the better pre> any other 
vendng such forgeries and frauds in future, it is necessary that dim the 
further provision should be made, as well to prevent frauds prac- 
dsed by persons taking upon themselves to make transfers, in the ' 

books of the governor and company of the bank of England, of 
stock or annuides, or other funds, transferable as aforesaid, 
whereof such persons are not the true owners and proprietors, as 
to prevent forgeries of such transfers in the names of the true 
owners or proprietors; and that it is also necessary, the better to 
prevent such forgeries and frauds, that the piU>lic accounts be¬ 
tween the governor and company of the bank of England and the 
several owners and proprietors of stock, annuides, and other funds, 
transferable at the bank of England, should be secured from fal¬ 
sification by means of false entries therein, or of the alteration of 
any of the words or figures thereof, or by any other ways or means 
whatsoever: AND enacted, " That if any person or persons 
“ shall wilfully make, or assist in making, any transfer of any 
interest, part, or share of or in any stock or stocks, annuity or 
" annuities, or other funds, transferable at the bank of England, 

** in any of the books of the said governor and company of the 
** bank of England, in which transfers of stock, annuities, or other 
“ funds, as aforesaid, are made, in the name or names of any per- 
“ son or persons not being the owner or owners, or proprietor or 
** proprietors, of such stock, annuities, or other funds, transfer-r 
*' able as aforesaid, with intent to defraud the said governor and 
“ company of the bank of England, or any other body politic or 
" corporate; or any person or persons whatsoever, such person or 
persons so making, or assisting in making, such transfer as 
aforesaid, shall be deemed guilty of felony, and shall suffer death 
“ as a felon or felons, without benefit of clergy." 

+ Sect. 5. By 33 Geo. 3. c. 30. s. 2. it is further enacted, " That also persons 
“ if any person or persons w^hatsoever shall falsely make, forge, or 
“ counterfeit, or cause or procure to be falsely made, forg^, or ing, transfer^ 

“ counterfeited, or shall willingly act or assist in the falsely making, &c. 

** forging or counterfeiting of any transfer of any interest, part, or 
** share of or in any stock or stocks, annuity or annuities, or other 
" funds, transferable, or which, by any act or acts of parliament, 
shall hereafter be made transferable, at the bank of England, 

" or of or in the capital stock belon^ng, or which hereafter shall 
or may belong to the said governor and company of the bank 
of England, called bank stock, or shall utter or publish as true 
** any such fiilse, fOrged> or counterfeited transfer as aforesaid; 

“ knowmg 
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wsd also per¬ 
sons making 
or assistine m 
making, fuse 
entries in the 
books of the 
bank, &c> 


Persons mak¬ 
ing out, &c. 
ia^ dividend 
warrants to be 
transported for 
14 years. 


** knQwii^ the same to be false, forged, or counterfeited, with m* 
** tent to defraud the said governor and company of the bank of 
** England, or any other body politic or corporate, or any person 
** or persons whatsoever; all and every person or persons what- 
** soever so oiFending shtdl be deemed guilty of felony, and shall: 
" suffer death as a felon or felons, without benefit of dergy.” 

+ Sect.6. By 33 Geo. 3. c. SO. s. 3. it is further enacted, “ That 
“ if any person or persons shall wilfully make, or assist in making, 
" any false entry, or shall wilfully alter, or assist in altering, aUy word 
or figure in any entry in the books of account kept by the said 
governor and company of the bank of England, wherein the se- 
veral accounts of the owners or proprietors of stock, annuities, 
or other funds, transferable at the bank of England, are entered 
and kept, or shall in any manner wilfully falsify the accounts of 
such owners and proprietors in the books of the said governor 
and company, wherein such accounts are entered and kept, with 
intent to defraud the said governor and company of the bank of 
England, or any other body politic or corporate, or any person 
or persons whatsoever, every such person or persons so offend¬ 
ing shall be deemed guilty of felony, and shall suffer death as a 
felon or felons, without benefit of clergy.” 

By 33 Geo. 3. c. 30. s. 4. it is recited. That in order to 
cover and conceal forgeries and frauds in transfers, dividend war¬ 
rants have been sometimes made out for different sums than the 
sums really due: and enacted, “ That if any clerk, officer, or 
“ servant of, or other person or persons employed or intrusted by, 
the said governor and company, shall knowingly or willingly 
“ make out or deliver, or cause or procure to be made out or de- 
livered, or willingly act or assist in the making out or deliver- 
** ing of any dividend warrant for a greater or less amount than 
" the person or persons, on whose behalf, or pretended behalf, 
“ such dividend M'arrants shall be made out, is or are intitled to, 
with intent to defraud the said governor and company of the bank. 
" of England, or any other body politic or corporate, or any per- 
** son or persons whatsoever, all and every such person or persons 
“ so offending, and being in due form of law convicted of any such 
** offence or offences as aforesaid, shall be transported for seven 
years.” 

By stat. 37 Geo. 3. c. 122. reciting that "wherbas by the sta¬ 
tutes creating and authorising the transfer of the several public 
stocks, &c. transferable at the bank of England, it is provided, 
that all assignments or transfers thereof, shall be entered and re¬ 
gistered in books to be kept by the accountant general of the 
bank, which entries shall be signed by the parties making such as¬ 
signments or transfers; or, if such parties be absent, bytheir re¬ 
spective attorney or attomies thereunto lawfully authorised in 
writing under their hands and seals, to be attested by two or nwre 
credible witnesses: and the same regulation is prescribed and ob¬ 
served with respect to the attestation of letters of attorney for the 
transfer of any part of bank stock;” and further reciting that the 
same regulation prevails with respect to South Saa and !^8t India 
stod, and that it is expedient that further provision should.be 

made 



Clkfli. 


OP P#lt'6fiAV. 


mi 


will* for tbe prevention of frauds, it b enacted, ** That if any 
** pemon or persons whatever shall, from and after the 1st day 
** of August, 1797, falsely make, forge, orcoun^rfeit, orcauseor 
** procure to be falsely made, forged, or counterfeited, or shall wil- 
** lingly act or assist in the false making, forging, or counterfeiting 
" the name or names, hand-writing or hands-writing of any person Forcing nsme$ 
** or persons, as or purporting to be the witness or witnesses at- ^ ■»- 

" testing the execution of any letter of attorney or other authonty, ofalt^r^shall 
" or instrument to transfer, assign, sell, or convey any interest, be guilty offe- 
" part or share of or in any stock or stocks, annuity or annuities, 

“ or other funds, or the dividends thereof, transferable, or which, ^ 

" by any act or acts of parliament, shall hereafter be made trans- 
“ ferable at the bank of England, or of or in the capital stock 
" belonging, or which hereafter shall or may belong, to the go- 
“ vemor, 8u. of the bank of England, called bank stock, or to the 
governor, &c. (of the Sonth Sea company), or under'their care or. 
management, or of or in the capital stock belonging to the 
(East India Company) commonly called East India stock; or 
of any letter of attorney or other authority, or instrument, to 
receive any dividend or dividends on any of the said stocks, 

" annuities or other funds; or shall alter, or publish as true, any 
** such letter of attorney or other authority, or instrument, cou- 
taining such false, forged or counterfeited name or names, faand- 
" writing or hands-writing of such attesting witness or witnesses 
as aforesaid, knowing such name or names, hand-writing or 
" hands-writing, to be false, forged, or counterfeited; all and 
“ every person or persons whatever so offending, and being con- 
" victed of any such offence, shall be adjudged guilty of felony, 

** and shall be transported for seven years; or shall be adjudged 
to suffer such lesser punishment as the court before whom 
“ such offender or offenders shall be tried, shall think fit to 
“ award.” 

The statutes 35 Geo. 3. c. 66. and 37 Geo. 3. c. 46. for making 
certain annuities created by the parliament of Ireland payable at 
the bank of England, protect these annuities by the same provi¬ 
sions that protect the English funds. 

The statute of 9 Geo. 1. c. 12. for the more easy assigning or 
transferring of certain redeemable annuities payable at the ex¬ 
chequer by endorsements on the standing orders of the same, 
enables the proprietors of the said standing orders made forth, or 
to be made forth in pursuance of certain acts therein recited, by 
proper words of assignment to be endorsed, or such order to assign 
and transfer the same, and then by sect. 4. declares and enacts 
any person forging such assignments, or any letter of attorney to 
receive tim interest growing due therein, or falsely personating 
the proprietor of such order, shall be guilty of a capital felony. 

The stat. 45 Geo. 3. c. 89. “ to alter and extend the provi¬ 
sions of the laws now in force for the punishment of the forgery 
of bank notes, bills of exchange, and other securities, to every part 
of Great Britain,” enacts, ** that if any person or persons shall, 

" from and after the passing of this act, forge, counterfeit, or alter 
" any bank note, bank bill of exchange, dividend warrant, or any 
VOL. I. T “ bond 
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bond or obligation under the common seal of the goTemor and 
company of the bank of England, or any indorsement thereon, 
or shall offer or dispose of, or put away any such forged, coun¬ 
terfeit or altered note, bill, dividend warrant, bond, or obliga¬ 
tion, or the indorsement thereon, or demand the money therein 
contained or pretended to be due thereon, or any part thereof, 
of the said company, or any their officers or servants, knowing 
such note, bill, dividend warrant, bond, or obligation, or the 
indorsement thereon, to be forged, counterfeited, or altered, 
with intent to defraud the said governor and company, or their 
successors, or any other person or persons, body or bodies, 
politic or corporate whatsoever, every person or persons so 
offending, and being thereof convicted in due form of law, 
" shall be deemed guilty of felony, and shall suffer death as a 
“ felon without benetit of clergy.” s. 2. 

John Henry Gade was tried before Lawrence, J. at the Old 
Bailey Feb. Sesg. 1796, on an indictment charging that Wm. 
Harrison was possessed of and entitled to 50/. interest or share in 
the S per cent, consolidated annuities; and that the prisoner, 
while he was so possessed thereof, &c. did falsely make, forge, 
&c. a transfer of the said 50/. share with the name of the said 
W. H. thereto subscribed, purporting to be signed by the said 
W. II. and to be a transfer of the said 50/., aud from the said 
W. H. to one W. W.—the tenor of which is as folloM’s, (setting 
it out,) with intent to defraud the governor and company of the 
bank of England. Others charged it to be with intent to de¬ 
fraud W. H. and W.W. There were also other counts laying 
the offence different ways, but not material to the points of con¬ 
sideration. 

It was proved that the prisoner and Henry Harland, being 
executors of John Howard, who had by his will given 50/. in the 
3 per cent, consols to his grandson William Harrison, on the 
1 Ith Jan. 1796, transferred the same to the name of William Har¬ 
rison, but the transfer never was accepted by William Harrison. 
That afterwards, on the 14th of January, the prisoner brought 
his own son with him to the bank, whoni he represented as Wil¬ 
liam Harrison; and by the intervention of a broker the stock 
was agreed to be sold to one William West. The prisoner’s 
son signed the transfer, but used ;; double ss in the name Harri¬ 
son, which not agreeing with the bank books, it caused a delay, 
as the clerk required an affidavit of identity. The money -was 
not paid over which the broker received from West, and the 
trasufer was not witnessed, which, according to the printed form 
of transfer used at the bank, should be done. It was objected 
for the prisoner that as the st. 33 Geo. 3. c. 28. direcU the form 
of the transfer, and requires " that the several person *to whom 
" such transfer shall be made ^hall underwrite their acceptance 
” thereof, and no other method of transferring or assigning shall 
*' be good or available in lawthat the evidence did not sup¬ 
port the indictment; first, for want of the acceptoiice of Harri¬ 
son of the transfer made to him by the executors of Howard, 
till '(vhich time it was contended the transfer was incomplete and 
he was not possessed of the stock. Secondly, Because that till 
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the stodc was accepted, do transfer could be made of it-at idU 
Thirdly, Because the instrument given in evidence as a transfer 
in the name of William Harrison was not witnessed, which being, 
as was contended, a part of the words in which truisfers were 
conceived, the instrument, was not available in law, and therefore 
no transfer. In the Juno sessions following Mr. J. Buller deli¬ 
vered the opinions of the judges, as is stated to the follovting 
effect: 1. That the stock vested in William Harrison by the 
mere act of transferring it into his name, and that if he had died 
it would have gone to his executors as part of his personal estate. 

2. That the nature of die offence would not have been altered 
if W. H. had not had any stock standing in his name; for the 
forgery would not have been less complete if Harrison bad 
really had no stock. As to the third objection, the judges all 
thought that the entry and signatures stated in the indictment 
were a complete transfer without the attestation of witnesses, 
which was no part of the instrument, but only required by the 
bank for their own protection ex abundanti cStutela. (E. P. C. 
p. 876.) 

3. Notes and other Securities of the Bank of England and other 

Public Companies. 

Of the Bank of England. 

t Sect. 1 . By 8 and 9 Will. 3. c. 20. s. 36. it is enacted, See ante, p.srS. 
“ That the forging or counterfeiting the common seal of the said 45Ueo.3.c.89. 
“ corporation of the governor and company, or of any sealed bank P"*** 
bill made or given out in the name of the said governor and 
“ company for the payment of any sum of money, is felony 
“ without benefit of clergy.” 

t Sect. 2. The st. 15 Geo. 2. c. 13. s. 11. enacts, “ If any per- Forgingor alter- 
“ son or persons shall forge, counterfeit, or alter any bond or ingbond.&c. 

" obligation under the common seal of the said company, or any 
“ indorsement thereon, or shall offer or dispose of, or put 
away any such forged, counterfeited, or altered bond or obliga¬ 
tion, or the indorsement thereon, or demand the money therein 
contained, or pretended to be due thereon, or any part thereof, 
of the said company, or any their officers or servants, knowing 
such bond or obligation, or the indorsement thereon, to be 
foiled, counterfeited or altered with intent to defraud the 
said company or their successors, or any other person or per¬ 
sons whatsoever; every person or persons so offending shall be 
deemed guilty of felony without benefit of clergy.” 

t Sect. 3. By 8 and 9 Will. 3. c. 20. s. 36. “ The forging or 
counterfeiting of any bank note of any sort whatsoever, signed 
for the governor and company of the bank of Enghnd,OT alter¬ 
ing or erasing any indorsement of any bank bill or note of any 
sort, is declared to be felony without benefit of clergy.” 

t Seef. 4. By 11 Geo. 1. c. 9. s. 6. it is recited, ** That of Foiling, &c. 
late divers frauds and deceits have been put upon the governor 
and company of the bank of England, and other persons, by the "®‘“* 
altering, forging and counterfeiting of the bank bills and bank 
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notes of the said governor and company, and by the erasing and 
altering the said bills and notes, and the indorsements thereupon, 
and by the tendering in payment, uttering, vending, exchanging 
and bartering, of such altered, forged, counterfeited and erased 
bills and notes, and the indorsements thereupon, to the prejudice 
of public credit, and to the great hurt and diminution of trade 
and, commercefor redressing whereof for the future, it is 
ENACTED, That if any person or persons shall alter, forge or 
“ counterfeit any bank-bill or bank-note, made or given out for 
“ the payment of any sum of money, by or for the said governor 
“ and coinpUny, or any bank-note of any sort whatsoever, or shall 
erase or alter any such bill or note, or any indorsement there- 
'* upon, or shall tender in payment, utter, vend, exchange or bar- 
** ter, any such altered, forged, or counterfeited bill or note, or 
“ any erased or altered bill or note, or the indorsement there- 
*f upon, or demand to have the same exchanged for ready money 
“ by the said governor and company, or their successors, or any 
" other person of persons (knowing such bill or note, or the in- 
“ dorsciiicnt thereupon, so tendered or demanded to be ex- 
“ changed, vended or bartered, to be altered, forged, counterfeited 
or erased) and with intention to defraud the said governor and 
" company, or their successors, or any other person or persons, 
body politic or corporate; then every such person or persons 
" so offending (being thereof lawfully convicted) shall be, and is 
" hereby declared and adjudged a felon, and shall suffer as in 
" cases of felony.” 

•}• Sect, 5. By 15 Geo 2. c. 13. s. 11. it is enacted, " That if 
' any person or persons shall forge, counterfeit or alter any bank- 
' note, bank-bill of exchange, dividend warrant, or any bond or 
‘ obligation under the common seal of the said company, or any 
“ indorsement thereon, or shall offer or dispose of or put away 
** any such forged, counterfeit, or altered note, bill, dividend 
" warrant, bond, or obligation, or the indorsement thereon, or 
“ demand the money therein contained or pretended to be due 
“ thereon, or any part thereof, of the said company, or any their 
“ officers or servants, knowing such note, bill, dividend warrant, 
“ bond, or obligation, or the indorsement thereon, to be forged, 
“ counterfeited, or altered, with intent to defraud the said com- 
“ patiy, or their successors, or any other person or persons what- 
** SQever; every person or persons so offending, and being thereof 
“ convicted in due form of law, shall be deemed guilty of felony, 
and shall suffer death as a felon, without benefit of clergy.” 

And in order to throw greater difficulties in the way of those 
who meditated the forgery of bank-notes, it was made penal to 
fabricate the sort of paper used by the bank for their notes. 

The Counter/eithig Bank Paper. 

+ For by statute 13 Geo, 3. c. 79* s. 1. it is kecited, “ That 
frauds have lately been committed by forging the motes and 
bills of the governor and company of the bank of Bngiand, 
notwithstanding the statutes now in force for punishing and 
suppressing the sameand, for the more effectual preventing 

such 





Gh, 9U OF foRGEI^i 

such practices, it is enacted, •• That if any person or persons 
“ (other than the officers, workmen, servants, or agents, for the 
“ time being, of the said governor and compan% to be authorised 
“ and appointed for that purpose by the said governor and com*' 
“ pany, and for the use of the said governor and company only), 
“ shall make or use, or cause or procure to be made or used, or 
knowingly aid or assist in the making or using; or (without 
“ being authorised and appointed as aforesaid) shall knowingly 
“ have in his, her, or their custody or possession (without lawful 
“ excuse, the proof whereof shall lie upon the person accused,) 
any frame, mould, or instrument, for the making of paper, 
” with the words Bank of England visible in the substance of 
“ such paper; or shall make, or cause or procure to be made, or 
** knowingly aid or assist in the making any paper, in the sub- 
** stance of which the said words Bank of England shall be visi- 
ble; or if any person (except as before excepted) shall, by any 
“ art, mysteiy, or contrivance, cause or procure the said words, 
“ Bank of England, to appear visible in the substance of any pa- 
“ per whatsoever, or knowingly aid or assist in causing the said 
“ words Bank of England, to appear in the substance of any pa- 
“ per whatsoever; every person so offending in any of the cases 
“ aforesaid, and being thereof lawfully convicted, stthll, for such 
** offence, be deemed and adjudged a felon, and shall suffer 
“ death as in cases of felony without benefit of clergy 

t By 13 Geo. 3. c. 79. s. 2. it is kecited, “ That unwary 
and other persons have taken in payment, and otherwise re¬ 
ceived, notes, inland bills, and bills of exchange, with certain 
words and characters so neprly resembling the notes and bills of 
the said governor and company, as to appear to such persons to 
be the notes or bills of the bank of England, which, if continued 
to be done, will be to the great prejudice of public credit:” and 
ENACTED, “ That if any person or persons, without being autbo* 
“ rised and appointed as aforesaid, shall engrave, cut, etch, or 
“ scrape in inezzotinto, or shall cause or procure to be engraved, 
“ cut, etched, or scraped in mezzotinto, or shall knowingly aid or 
" assist in the engraving, cuttihg, etching, or scraping in mezzo- 
“ tinto, in or upon any plate of copper, brass, steel, pewter, or of 
any other metal or mixture of metals, or upon w'ood, or any 
** other material, or any plate whatsoever, any promissory note, 
“ inland bill, or bill of exchange, or blank promissory note, in- 
“ land bill, or bill of exchange, or part of a promissory uote,^ 
" inland bill, or bill of exchange, containing the words. Bank of 
“ England, or Bank Post Bill, or any word or words expressing 
“ the sum or amount, or any part ot the sura or amount of such 
“ promissory note, inland bill, or bill of exchange, in white let- 
ters or figures on a black ground ; or shall use any such plate 
" so engraved, cut, etched, or scraped in mezzotinto, or shall use 
" any other instrument for the making or printing any such pro- 
“ missory note, inland bill, or bill of exchange, or blank promis- 
" sory note, inland bill, or bill of exchange, or part of a promi^ 
** sory note, inland bill, or bill of exchange; if any person (without 
being authorised and appointed as aforesaid) shall knowingly 
" have in his, her, or their custody any such plata or instrument, 
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“ or shall knowingly and wilfully utter or publish any such pro- 
“ missory note, inland bill, or bill of exchange, blank promissory 
" note, inland bill, or bill of exchange; every such offender shall, 
*' being convicted thereof, be committed to the common gaol of 
" the county or place where the offence shall be committed, for 
" any space not exceeding six months." With a proviso (s. 3.) 
not “ to extend to such person, who, being possessed of any such 
“ note or bill, shall only utter the same by carrying the same for 
“ payment to the issuers, drawers, acceptors, or indorsers thereof 
** respectively, or using proper means to compel the payment of 
'* any such note or bill." 

By the 41 Geo. 3. c. 39. reciting, " that whereas tlie forgery 
of bank notes, bank bills of exchange, and bank post bills, had 
much increased, and that to prevent it and also to facilitate the 
detection of it; the bank of England had procured to be made 
for the future issue of bank notes. See. a new paper of a 
different manufacture from that formerly used either by the bank 
Further provi- or any other; in which new paper, instead of the bar lines being 
tions. straight and parallel to each other, as in the paper heretofore 

used, the same are curved or waving, and the laying wire lines 
are also formed in a waved or curved shape; and the numerical 
account or sum of each bank note, &c. expressed in a word or 
words in Roman letters, iamade to appear visible in the substance 
of the paper; and whereas it is expedient, for the better preven¬ 
tion of the forgery of bank notes, &c. that the said governor and 
company should have the exclusive privilege of using, in the 
issue of their notes and bills, the paper hereinbefore described,” 
IT IS ENACTED, “ That if any person or persons (other than the 
“ officers, workmen, servants, or agents, for the time being, of the 
*' said governor, &c. to be authorised and appointed for tliat pur- 
** pose by the said governor, &c. and for the use of the said go- 
“ vernor, &c. only) shall make, or use, or cause, or procure to be 
** made, or used, or knowingly aid or assist in the making, or 
" using, or (without being authorised or appointed as aforesaid,) 

“ shall knowingly have in his, her, or their custody, or possession, 

” (without lawful excuse, the prdof whereof shall lie upon the 
'* person accused,) any frame, mould, or instrument for the making 
“ of paper with curved or waving bar lines, or with the laying 
“ wire lines thereof in a waving or curved shape, or with any 
number, sum, or amount, expressed in a word or words, in 
** Roman letters, visible in the substance of such paper; or shall 
“ manufacture, make, use, vend, expose to sale, publish or dis- 
" pose of, or cause or procure to be manufactured, 8cc. or aid, 

“ or assist in the manufacturing, &c. or (without being authorised 
“ or appointed, as aforesaid) shall knowingly have in his, her, or 
** their custody, or possession, any paper whatever with curved 
“ or waving bar lines, &c. or iKany person or persons (except as 
before excepted) shall by any art, mystery, or contrivance, 
cause or procure the numerical sum or amount of any bank 
note, bank bill of exchange, or bank post bill, blank bank note, 
blank bank bill of exchange, or blank bank post bill, in a word 
" or words to appear visible in the substance of the paper wherein 
" the same shaU be written or printed, or shall knowingly aid or 

assist 
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. in carving the numerical auqiojramojunt of an^rhank Qote« 

**. 8cc. in a word or words in Roman letters to appear visible in 
“ the substance of the paper, wherein the same snail be written 
“ or printed; every person or persons so offending in any of the 
“ cases aforesaid, and being convicted thereof according to law, 

** shall be adjudged a felon, and shall be transported for the term 
of 14 years.” 

By s. 2. the act was not to extend to notes already issued on 
the old paper; nor to bills or notes which had the amount ex- * 
pressed in guineas; or having a numerical figure expressing the 
amount in pounds sterling; nor to the making or using any paper 
with curved lines, not resembling the bank paper. 

Sect. 5. ENACTS, ** that if any person shall, from and after the 
passing of this act, purchase or receive from any other person 
** or persons any forged or counterfeited bank note, bank bill of 
“ exchange, bank post bill, or blank bank note, blank bank bill Purchasing or 
** of exchange, or blank bank post bill, knowing the same to be receiving bmik 
“ forged or counterfeited; or shall knowingly or wittingly have ^ 80 ^ 10 ^” 

** in his, her or their custody or possession, or in his, her, or their felony, 14 year* 
“ dwelling-house, out-house, lodging, or apartments any forged transportaiion. 
** or counterfeited bank note, and knowing the same to be forged, 
or counterfeited, (without lawful excuse, the proof whereof 
shall lie upon the person accused,) every person or persons so 
** offending and being thereof convicted according to law, shall be 
** adjudged a felon and shall be transported for the term of 14 
“ years.” 

Sect. G. RECITING, that “ Whereas the laws now in force do 
not inflict a sufficient punishment upon offenders concerned in 
engraving plates, and printing blank forms for bank notes, bank Engraving bunk 
bills of exchange, and bank post bills, for. the purpose of being 
made use of, in perpetrating the crime of forgery;” enacts. 

That if any person or persons, from and after the passing of this 
" act, shall engrave, cut, etch, scrape, or, by any other means or 
device, make or shall cause or procure to be engraved, &c. or 
shall knowingly aid, or assist, in the engraving, &c. in or upon 
“ any plate of copper, brass, steel, pewter, or of any other metal 
** or mixture of metals, or upon any wood or any other materials, 

" or any plate whatsoever, any bank note, bank bill of exchange, 

“ or bank post bill, purporting to be the note or bill of exchange, 

** or bank post bill, or blank bank note, or blank bank bill of ex- 
** change, or blank bank post bill, or part of the note, or bill of 
" exchange, or bank post bill, of the governor and company of 
the bank of England, without an authority in writing for that 
purpose from the governor. Sic. or shall use any such plate so 
engraved, cut, etched, scraped, or by any other means or device 
" make, or shall use any other instrument or device, for the mak- 
ing or printing of any such bank note. Sic. without such autho- 
“ rity in writing as aforesaid; or if any person or persons shall, 

V after the passing of this act, without such authority as afore- 
“ said, knowingly have in bis, her, or their custody, any such plate, 
instrument, or device; or shall, without such authority as afore- 
SBid,^kaowiugly and wilfully utter, publish, dispose of, or put 

" away. 
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** n.Mfay, jany Biich bank note, &c. (as last before nam^ ;) e»eiy 
Felon; and 7 « «uch person SO offending and being thereof convicted shall 

“*P®*^* •* be adjudged a felon and transported for 7 years.” 

By stat. 45 Geo. 3. c. 89. it is enacted, "That if any person 
" or persons shall, from and after the passing of this act, forge, 
' counterfeit, or alter any bank note, bank bill of exchange, 
' of dividend warrant, or any bond or obligation tinder Ae 
' common seal of the governor and company of the bank of 
' England, or any indorsement thereon, or shall offer, or dis- 
pose of, or put away any such forged, counterfeit or altered 
‘ note, bill, dividend warrant, bond, or obligation, or the in¬ 
dorsement thereon, or demand the money therein contained, 
or pretended to be due thereon, or any part thereof, of the said 
company, or any their officers or servants, knowing such note, 
bill, dividend warrant, bond or obligation, or the indorsement 
thereon, to be forged, counterfeited or altered with intent to 
defraud the said governor and company or their successors, 
or any other person or persons, body or bodies, politic or cor¬ 
porate whatsoever, every person so offending and being thereof 
convicted in due form of law, shall be deemed guilty of felony 
and shall suffer death as a felon without benefit of clergy.” 
And by s. 8. the act was to extend to every part of Great Bri¬ 
tain, any law, statute, or usage to the contrary notwithstanding. 

The statute 52 Geo. 3. c. 138. becitino, that divers frauds 
have been practised by making and publishing papers with cer> 
tain words and characters, so nearly resembling the notes and 
Further provi- bills of the governor and company of the Bank of England, as 
8IOIW. to appear to ignorant and unwary persons to be the notes or bills 

of the said governor and company,” and then " for prevention 
thereof,” enacts, (by s. 5.) “ that if any person, from and after 
" 1st August, 1812, shall engrave, cut, etch, scrape, or by any 
other means or device make, or shall cause or procure to be 
engraved, cut, etched, scraped, or by any other means or device 
" made, or shall knowingly aid or assist in the engraving, cutting, 

" etching, scraping, or by any other means or device making, in 
" or upon any plate of copper, brass, steel, pewter, or of any 
*' other metal or mixture of metals, or upon wood, or any other 
" materials, or upon any plate whatsoever, gny word or words, 

** figure or figures, character or characters, the impression taken 
“ from which shall resemble or be apparently intended to re- 
" semble the whole or any part of any of the notes or bills of 
" the said governor and company, commonly called bank notes 
" and bank post bills, or shall contain any word, number, figure, 

" or character in white on a black, sable, or dark ground, without 
" an authority in writing for that purpose from the said governor 
" and company, to be produced and proved by the party ac- 
" cused ; or shall (without such authority as aforesaid) use any 
such plate, wood, or other material so engraved, cut, etched, 

" scraped, or by any other means or device made, or shall use 
" any other instrument or device for the making or printing upon 
" any paper or other material any word or words, figure or 
** figures, character or characters, which shall be apparently in- 
" tended to resemble the whole or any part of any of the said 

" notes 



Ckai. 


09 %0»§ERV. 


notes or bills of tiie said governor aad company, or any vcord, 

** number, figure, or character in vrbiteon a-black, sable, or daik 
•• ground; or if any person or persons shall,*from and after tst 
*' August, 1812, (wimout such audiority as aforesaid,) knowingly 
" have in lys, her, or their custody any such plate, instrument, or 
“ device, or shall knowingly and wilfully utter, publish, or.dis- 
pose of or put away any paper or other material containing any 
simh word or words, figure or figures, character or characters, 

** as aforesaid, or shall knowingly or wittingly have in his, her, or • 
** their custody or possession any paper, or other materid con- 
taining any such word or words, figure or figures, character or 
*' characters, as aforesaid (without lawful excuse, the proof 
“ whereof shall lie upon the person accused) ; every person so 
offending, in any of the cases aforesaid, and being cohncted 
" thereof according to law, shall be adjudged a felon, and shall 
“ be transported for the term of fourteen years. 

“ Nothing in this act contained shall apply to any paper or 
writing whatsoever (other than papers or writings resembling 
** such notes or bills as aforesaid) containing an impression from 
" any plate or plates, or other device whatsoever, with white let- ^ 

“ ters upon black, sable, or dark ground, which shall, previous to 
" the passing of this act, have been in the custody of any person 
*' or persons whatsoever.” s. 6. 


In Rex V. Bigg, the prisoner was indicted for razing an t»- 
dorsement from a bank note (under stat. 8 and 9 W. 3. c. 20.) 

The special verdict found that he bad expunged the words and 
figures following from the face of the note, “ 22d Feb. 1714, 
paid 90/.” which had been written by a bank clerk as denoting 
so much money had been paid upon the note; this had been 
done by means of some liquid discharging the ink. It was ob¬ 
jected inter alia that the receipt on the face of the note was not 
an indorsement, and that discharging the writing by means of a R. v. Bigg, 
liquid was not a razins. But the judges held the conviction ^ 

® •* ** 3 P. Wins. 419 

3E.P. C.88S. 


W. Jones was indicted oq the 15 Geo. 2. c. 13. s. II. for 
putting away the following paper writing purporting to be a bank 
note. 


No. F. 946. 

I promise to pay John Wilson, Esq. 
or Bearer, Ten pounds. 

London, March 4, 1776. 

«£Ten For Self and Company 

Ent. John Jones. of my Bank in England. 

He passed this away to one Rayner, telling him it was a good 
bank note, with intent to defraud him. The question made on 
argument was whether this purported to be a bank note, and the 
court, without hearing counsel for the prisoner, were of opinion 
that it did not. Lord Mansfield said that the representations of 
the prisoner afterwards could not vary the purport of the instaru- 
ment, .which is what appears on the face of it, ami^ on the face of 
it, it did not purport to be a bank note. 

fit 
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t has also been ^eiternMoed, that the Arising, and aUc^ag 
l^f. IVprd two, in a bank note for two hundred and twenty 
pounds, into the word ^ve, whereby the note is made to purport 
to be a bank note for hve hundred and twenty pounds, is dearly 
a forgeiy within the 8 and 9 Will. S. c. 20. 

fit has also been decided, that a forged note purporting 
to he a bank note, although the word “ pounds” is omjtted 
in the body of it, and the paper on which it is written has 
not the usual teater mark, is a sufficient counterfeiting of a 
note for the payment of money, to bring the offender within the 
above statutes. 

t It is also decided, that the cashier whose name is signed to 
a forged note '* For the Governor and Company of the Bank 
" of England,'* is a competent witness to prove that the name 
so signed is not his hand-writing. 

In regard to the Securities of other Public Companies. 

South Sea Company. 

If any person or persons shall forge or counterfeit the com- 
" mon seal of the South Sea Company, or shall forge, counter- 
feit, or alter any bond or obligation under the common seal of 
“ the said company, or shall offer to dispose of or pay away any 
" such forged, counterfeited, or altered bond (knowing the same 
" to be such), or shall demand the money therein contained or 
" pretended to be due thereon, or any part thereof, of the said 
“ company or any of their officers (knowing such bond or obli- 
“ gation to be forged, counterfeited, or altered), with intent to 
defraud the said company, or their successors, or any other 
" person or persons whatsoever, every such person or persons so 
" offending (and being convicted thereof in due form of law), 
“ shall be guilty of felony, and shall suffer death as a felon, 
" without benefit of clergy.” 9 Anne, c. 21. s. 57. 6 Geo. 1. 
c. 4. s. 59. 

The stat. 6 Geo. 1. c. 11. s. 50. beciting, " That the gover¬ 
nor and company of merchants trading to the South Seas and 
other parts of America, and for encouraging the fishery, may 
issue out receipts under the hand or hands of one or more of 
their officers, from time to time, upon or for subscriptions to be 
by the said conmaiiy taken for increasing their capital stock, 
pursuant to the 0 Geo. I. c. 4.; and may also issue out war¬ 
rants, under the hand or hands of one or more of their officers, 
for the dividend from time to time to be made to the proprietors 
of the stock in the said company enacts, “ That if any ppson 
*' or persons shall forge, counterfeit, or alter any such receipt or 
“ receipts, warrant or warrants, or any indorsement or writing, 
" indorsements or writings, thereupon or therein, or shall tender 
*' any such forged, counterfeited, or altered receipt or receipts, 
warrant or warrants, or any such receipt or receipts, warrant 
"or warrants, with such counterfeit indorsement or writing 

" thereon 
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•* thereon or tiierein, knowing; the mni« to 1^ so forged> coatitef> 
feited, or altered, to the said company or apy of Uieir officers, 

" or shall offer to alienate or dispose of the «ame, knowing the 
" same to be forged, countorfeited, or altered, and with intent to 
“ defraud the said company, or any other person or persons, 

" bodies politic or corporate, then and in such case eveiy such 
" person or persons so offending, being thereof lawfiillv fonr 
" victed, shall be adjudged a felon, and shall suffer death as in 
** cases of felony, without benefit of clergy.” 

The stat. 12 Geo. 1. c. 32. s. 9< enacts, That if any jperson 
" or persons shall, after 1st May, 1726, forge or counterfeit, or 
“ procure to be forged or counterfeited, or wilfully act or assist 
m the forging or the counterfeiting, any bond or obligation 
under the common seal of Uie Governor and Company of 
" Merchants of Great Britain trading to the South Seas and 
“ other parts of America, and for encouraging the fishery; or 
“ shall utter or publish any such, knowing the same to be 
“ forged or counterfeited, with intention to defraud any person 
whatsoever; then eveiy such person and persons so offend- 
“ ing (being thereof lawfully convicted) shall be, and is hereby' 

“ declared and adjudged to be, guilty of felony, and shall suffer 
“ death as in case of felony, without benefit of clergy.” 

East India Company. 

By stat. 12 Geo. 1. c. 32. s. 9. it is enacted, “ That if any 
person or persons shall forge or counterfeit, or procure to be 
“ forged or counterfeited, or wilfully act or assist in forging or 
" counterfeiting, any bond or obligation under the common seal 
“ of the United Company of Merchants of England trading to 
the East indies, or any indorsement or assignment thereon, or 
shall utter or publish any such, knowing the same to be forged 
“ or counterfeited, with intention to defraud any person what- 
“ soever, then every such person and persons so offending (be* 

“ ing thereof lawfully convicted), shall be, and is hereby declared 
" and adjudged to be, guilty of felony, and shall suffer death 
“ as in case of felony, without benefit of clergy.” 

The Seal or Securities of the British Plate Glass Company. 

By 13 Geo. 3. c. 38. s. 28. revived by the 33 Geo. 3. (c. 17-) Plate Gla 5 g 
8. 23. it is made felony to forge or counterfeit the seal of the Manufactory. 
Governor and Company of the British Cast Plate Glass Manu¬ 
factory, or any deed or writing under their common seal, or to 
demand any money from the said company or their servants in 
pursuance of such forged writing, &c. knowing such writing to 
be forged, with intent to defraud, See. 

By 4 Geo. 3. c. 37. s. 15. the like enactment is made in Britith Linen 
favour of the English Linen Company. Company. 

Securities of the London, Royal Exchange, and Globe Insurance 

Companies. 

By stat. 6 Geo. 1. c. 18. it is enacted, " That if any person 
” or persons shall forge or counterfeit the common seal of (either 
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** the’London/or Royal Exchange Assurance Companies), or 
**' thdl forge, counterfeit, or alter any policy, bill, bond, or obli- 
** gation under the common seal of either of the same corpora- 
" tions, or shall offer to dispose of or put away any such forged, 
** counterfeited, or altered policy, bill, bond, or obligation, know- 
•• ing the same to be such, or shall demand the money therein 
“ contained, or pretended to be due thereon, or any part thereof, 
of or from such of the same corporations as shall be mentioned 
" or referred to therein,' or to any of their officers, knowing such 
** policy, bill, bond, or obligation to be forged, counterfeited, or 
" altered, with intent to defraud the same corporation or their 
“ successors, or any other person or persons whatsoever, eveiy 
•• such person or persons so offending, and being convicted 
“ thereof in due form of law, shall be guilty of felony, and suffer 
** as in cases of felony, without benefit of clergy.” 

By stat. 39 Geo. 3. c. 83. s. 22. a like protection is extended 
to the Globe Insurance Company. 

4. Stamps. 

Stamps, denoting the payment of certain duties, are required 
by various acts of parliament to be affixed on a multitude of 
written and printed documents. And in most of those acts it 
is made a felony to counterfeit or forge the stamps thereby im¬ 
posed. But as the stat. 55 Geo. 3. c. 184. seems to supersede 
For^ig sUrap* all former provisions (for it does not in words repeal them), it 
***iA**t 1 *'**”^!: ** thought necessary to insert them, but to give the 7th sect, 
ofclei^. ™ of 55 Geo. 3. c. 184. which enacts, “That if any person shall 
" forge or counterfeit, or cause or procure to be forged or coun- 
“ ter^ited, any stamp or die, or any part of any stamp or die, 
which shall have been provided, made, or used in pursuance 
“ of this act, or in pursuance of any former act or acts relating 
■“ to any stamp duty or duties; or shall forge, counterfeit, or 
resemble, or cause or procure to be forged, counterfeited, or 
“ resembled, the impression or any part of the impression of any 
“ such stamp or die as aforesaid, upon any vellum, parchment, 

“ or paper; or shall stamp or mark, or cause or procure to be 
“ stamped or marked, any vellum, parchment, or paper, with any 
" such forged or counterfeited stamp or die, or part of any stamp 
or die as aforesaid, with intent to defraud his majesty, his heirs 
“ or successors, of any of. the duties hereby granted, or any part 
“ thereof; or if any person shall utter or sell, or expose to sale, 

“ any vellum, parchment, or paper having thereon the impression 
“ of any such forged or counterfeited stamp or die, or part of 
“ any stamp or die, or any such forged, counterfeited, or resem- 
“ bled impression or part of impression as aforesaid, knowing 
" the same respectively to be forged, counterfeited, or resembled; 

“ or if any person shall privately and secretly use any stamp or 
“ die which shall have been so provided, made, or used as amre- 
“ said, with intent to defraud his majesty, bis heirs or iTuccessors, 

" of any of the said duties or any part thereof; or if any person 
“ shall fraudulently cut, tear, or get off, or cause or procure to 
be cut, tom, or got off,, the impression of any stamp or die 
^ whfth shall have been provided, made, or used, in pursuance of 

“ this 
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" this or aoy former act, for expressiag or denoting any duty or 
" duties under the care and management of the commissioners 
*' of stamps, or any part of such duty or duties^ from any veUum, 
" parchment, or paper whatsoever, with intent to use the same 
» for or upon any other veiium, parchment, or paper, or any 
“ instrument or writing charged or chargeable with any of the 
“ duties hereby granted; then, and in every such case, every 
person so offending, and every person knowingly and wilfulfy 
“ aiding, abetting, or assisting any person or persons so commit* 
" ting any such offence, and being thereof lawfully convicted, 
" shall be adjudged guilty of felony, and shall suffer death as a 
" felon, without benefit of clergy.” 

Plate Stamps. 

With respect to the forging and counterfeiting, or transposing 
of stamps on gold and silver plate, &c., the marks on which have 
been before adverted to in the section relating to bullion (p.S2.), 
the stat. 12 Geo. 2. c. 26. s. B. first made the offences punish¬ 
able by a forfeiture of ^’lOO, or, in default of payment, by impri¬ 
sonment. Hut by stat. 21 Geo. 2. c. 32. s. 4. reciting, that the 
punishment prescribed by the former statute had not been found 
sufficient to deter offenders, repeals the former provision, and 
ENACTS (s. 15.), “That if any person whatsoever, after the 
"5th day of July, 1758, shall cast, forge, or counterfeit, or 
“ cause or procure to be cast, forged, or counterfeited, any mark 
“ or stamp used or to be used for making gold or silver plate, in 
“ pursuance of the said act, or of any other act or acts of parlia- 
“ ment now in force, by the company of goldsmiths in London, 
“ or by the wardens, or assayer or assayers at York, Exeter, 
“ Bristol, Chester, Norwich, or Newcastle upon Tyne, or by any 
“ maker or worker of gold or silver plate, or any or either of 
“ them; or shall cast, forge, or counterfeit, or cause or procure 
“ to be cast, forged, or counterfeited, any mark, stamp, or 
“ impression in imitation of or to resemble any mark, stamp, or 
“ impression made or to be made with any mark or stamp used 
“ or to be used as aforesaid by the said company of goldsmiths in 
“ London, or by the said wardens, or assayer or assayers, or by 
** any maker or worker of gold or silver plate, or any or either of 
“ them; or shall mark or stamp, or cause or procure to be 
marked or stamped, any wrought plate of gold or silver, or any 
“ wares of brass or other base metal silvered or gilt over, and 
“ resembling plate of gold or silver, with any mark or stamp 
“ which hath been or shall be forged or .counterfeited at any 
“ time, either before, on, or after the said 5th day of July, in 
“ imitation of or to resemble any mark or stamp used or to be 
“ used as aforesaid by the said company of goldsmidis in London, 
“ or by the said wardens or assayer or assayers, or by any maker 
“ or worker of gold or silver plate, or any or either of them; of 
“ shall transpose or remove, or cause or procure to be transposed 
“ or removed, from one piece of wrought plate to another, or to 
“ any vessel of such ba'lse metal as aforesaid, any mark, stamp, 
“ or impression, made or to be made by or with any mark or 
“ stamp used or to be used as aforesaid by the smd company of 
“ goldsmi^s in London, or by the said wardens or assayer or 
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" asauyera, or by any maker or worker of gold or silver plate, or* 
*• any or either of them; or shall sell, exchange, or expose to 
" sale, or export out of this kingdom, any wrought plate of gold 
or silver, or any vessel of such base metal as aforesaid, with 
** any such forged or counterfeit mark, stamp, or impression 
" thereon, or any mark, stamp, or impression which hath been 
" or shall be transpose or removed from any other piece of 
" plate at any time either before, on, or after the said 5th of 
" July; knowing such mark, stamp, or impression to be forged, 
" counterfeited, or transposed or removed as aforesaid,*or shall 
“ wilfully and knowingly have or be possessed of any mark or 
stamp which hath been or shall be forged or counterfeited at 
“ any time, either before, on, or after the said 5th July, in imita- 
tion of or to resemble any mark or stamp used or to be used 
“ as aforesaid by the said company of goldsmiths in London, or 
" by the said wardens or assayer or assayers, or by any maker or 
" worker of gold or silver plate, or any or either of them; every 
such person olFending m any, each, or either of the cases 
** aforesaid, being thereof lawfully convicted, shall be adjudged 
“ guilty of felony, &c. without benefit of clergy.” 

The same provisions are re-enacted with respect to the duty 
mark of the king’s head, imposed by the st. 24 Geo. 3. st. 2. 
c. 53. s. l6. including such mark imposed by the company of 
goldsmiths in Edinburgh, as well as London; and by the Bir¬ 
mingham or ShefiHeld company, as well as by the wardens and 
assayers at York, &c.; and referring to the 1st July, 1784, in¬ 
stead of the 3th July, 1738. Then the st. of 38 Geo. 3. c. 69. 
by which gold wares w'ere allowed to be manufactured of a lower 
standard man was before allowed, viz. at the standard of 18 in¬ 
stead of 22 carats in a pound troy, enacts, s. 7. " That from and 
“ after the 1st day of October, if any person shall forge, cast, or 
counterfeit, or cause or procure to be forged, &c. the mark or 
“ stamp used or directed to be used in pursuance of this act 
(viz. 38 Geo. 3.) for the marking or stamping of gold plate by 
** the company of goldsmiths in London or Edinburgh, or the 
** Birmingham or Sheffield company, or by the wardens, or as- 
" sayer or assayers at York, Exeter, Bristol, Chester, Norwich, 

" or Newcastle upon Tyne, or any or either of them, 8cc.” and 
then follows, veibatim, the pro\isions of the former acts, except 
that it does not, as they do in general terms, extend to the 
makers and workers of gold plate, as well as to the companies and 
assayers before mentioned. And also that it varies the de¬ 
scription of the wares therein named to ** any wrought plate of 
** gold, or any wares of silver, brass, or other metal gilt over and 
** resembling plate of gold.” And then, instead of making the 
offence capital, it concludes, that every such person offending 
“ in any such or either of the cases aforesaid, being thereof law- 
** fully convicted, shall be adjudged guilty of felony, and shall be 
” transported for seven years.” 

It is singular (Mr. East observes) that when this subject was 
tinder the review of the legislature, and the punishment of the 
offences under this act limited to - transportation, offenders, 
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gutdemgetum, under the foraier tet, should he left subjeefed to 
capital pumshments. (2 East, P. C. 8292.) 

By at. 10 Anne, c. JQ. s. 17. which directs the commissioners 
of cnstoms to provide certain seals or stamps for imported linens^ Linens mdca- 
and the commissioners for managbg the duties on silks, calicoes, Ucocs. 
linens, and stuiFs, to be printed or dyed in Great Briuin, to pro* 
vide other seals or stamps for marking the same, enacts, “ !l>hat 

if any person shall forge or counterfeit any stamp or seal to 
“ resemble any stamp or seal which shall be provided or made 
“ in pursuance of this act, or shall counterfeit or resemble the 
“ impression of the same upon any of the commodities charge- 
“ able by this act, thereby to defraud her majesty, 8cc. of any of 
** the said duties hereby granted, every person so offending,’ 

“ being thereof convicted in due form of law, shall be adjudged- 
" a felon without benefit of clergy.” And a penalty of 100/. and 
the pillory is indicted on any person selling any of the articles 
knowingly, with a forged seal or stamp. 

By various other statutes, duties are imposed upon printed 
calicoes, stained paper, leather, imported lace, 8cc. which arc 
directed by the respective acts to be sealed or stamped, to denote 
the payment of the duties, by seals, 8lc. to be provided by the 
respective commissioners under whose direction the management 
is placed. 

For the offence of transposing stamps from one piece of plate 
to another, see, post. Offences against the Revenue. 

It has been held, that if the indictment charge the stamp to be 
a lion rampant, and the stamp produced in evidence be a lion 
passant, it is a variance and does not support the indictment.* 

(Lee's case, C. C. L. 323.) 

5. Official Papers, Securities, and Documents. 

Testimonial of a Justice of the Peace. 

t Sect. 1. By 39 Eliz. c. 17. s. 3. it is enacted, “ That every Wandering sol- 
" idle and wandering soldier br mariner which coming from his ina- 

“ captain from the seas, or from beyond the seas, shall not have 
“ a testimonial under the hand of some one justice of the peace, 

" of or near the place where he landed, setting down therein the 
“ place and time when and where he landed, and the place of his 
“ dwelling or birth, unto which he is to pass, and a convenient 
“ time therein limited for his passage, or having such testimonial 

shall wilfully exceed the time therein limited, above fourteen it shall be Mo. 

“ days: and also as well every such idle and wandering soldier ny to counter- 
“ or mariner as every other idle person wandering as soldier or testimo- 
“ mariner, which shall at any time hereafter forge or counterfeit 
“ any such testimonial, or have with him or them any such testi- 
" monial forged or counterfeited as aforesaid, knowing the same 
“ to be counterfeited or forged; in all these cases every such act 
" or acts to be felony, and the offenders to suffer as aforesaid, 

" without any benefit of clergy.” 

t Sect. 2. By Eliz. c. 17* s. 4. it is further enacted," ITiat Justiceiofaisixe 

“it 
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" R shidl be lawful for the justices of assizes, justices of gaol-* 
“ delivery, and the justices of peace of eveiy county, and for all 
determine theie “justices of peace in towns corporate, having authority to hear 
offencea. « aQ(] determine felonies, to hear and determine all such oflPences 
“ in their general sessions, and to execute the offenders which 
“ shall be convicted before them, as in cases of felony is accus- 
*' tomed; except some honest person valued at the last subsidy 
“ n£xt before the time to ten pounds in goods, or forty shillings 
“ in lands, or else some honest freeholder, as by the said justices 
“ shall be allowed, will be contented before such justicef as such 
“ person shall be arraigned of felony, to take him or them into 
Taking the of. “ bis service for one whole year, then next following, and then 
f^erintoser- « before the said justices will be bound by recognizance of ten 
«ce or a year, „ levied of his lands, goods, tenements, and chat- 

“ tels, to the use of our sovereign lady the queen, if he keep not 
“ the said person or persons for one whole year, and bring him to 
" the next sessions for the peace and gaol-delivery next ensuing 
“ after the said yeai'; and if any such person retained depart 
" within the year, without the licence of him that so retained 
“ him, then to be indicted, tried and adjudged as a felon, and 
“ not to have the benefit of his clergy.” 

This severe law, though it remains unrepealed upon the statute 
book, has long been obsolete. And by st. 43 Geo. I. c. 6 1. it is 
enacted, " That every soldier or marine duly discharged out of 
“ his minesty's service, or out of any ship of the royal navy, car- 
“ rying his discharge within three days to the chief magistrate of 
the nearest town to the place where he was discharged, shall 
“ receive from such magistrate a certificate stating the place to 
which he is desirous of going, being his home, or place of 
" legal settlement, limiting the time according to distance; upon 
** the production of which certificate he shall not be deemed a va- 
“ gabond for asking alms or relief on the road.” 

6. Official Documents, 

Memorial of Deeds or Wills of Land. 

By 2 and 3 Anne, c. 4. entitled, “ An act for the pub¬ 
lic registering of all deeds, conveyances, and wills, of any 
honors, manors, lands, tenements, hereditaments, within the 
west riding of the county of York, after the 29th September, 
1704,” it is directed that a memorial of all such shall be regis¬ 
tered in a certain manner at Wakefield, and that the registrar 
shall indorse a certificate of such registry on every such 
deed, &c.; and by s. 19. it is enacted, “That if any person or 
« persons shall at any time forge or counterfeit any such memo- 
" rial or certificate, and be thereof lawfully convicted, such per- 
“ son or persons shall incur and be liable to such pains and 
“penalties as by 5 £liz. c. 14. are imposed upon persons for 
“ forging or publishing of false deeds, charters, or writings sealed, 

“ court rolls, or wills, whereby the freehold or inheritance of 
" any person or persons of, in, or to any lands, tenements, or 
" hereditaments, shall or may be molested, troubled, or charged.” 

Tie st. 5 Anne, c. 18, directs that all bargains and sales of 

any 
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anj; ^tmnon, fends, tenement^ and heredhan^nts, within the west 
riding. p( the county of York, shall be registered at Wakefield, i 

and indorsed by the registrar; that the inroli|{ent of every such 
- deed shall be deemed a memorial pursuant to 2 and 3 Anne, c. 4.; ^ 
and by s. 4. no judgment, statute, or recognizance shall bind any 
manors, lands, &c. but only from the time a ^pemoriar thereof 
shall be registered in the office; then s. 8 subjects to the same 
punishment as the statutes 2 and 3 Anne, c. 4. any person'or 
persons who shall forge or counterfeit any entry of the acknow- 
ledgmeut,of any bargainer in any such bai^ain and sale as afore¬ 
said, or any such memorial, certificate, or indorsement, as are 
therein mentioned or directed, being thereof lawfully convicted. 

The St. 8 Geo. 2. c. 6. s. 31.. extends the provisions of both 
statutes to the north riding of the same county. 

The st. 7 Anne, c. 20. directs the like registry of deeds, con¬ 
veyances, wills, and other incumbrances, affecting honors, manors, 
lands, tenements, or hereditaments, in Middlesex, as in 2 
and 3 Anne, c. 4.; and directs certificates to be indorsed on 
such memorials, and on the deeds, 8cc. registered; and then by 
s. 15. enacts, " That if any person or persons shall at any time 
“ forge or counterfeit any entry of the acknowledgment of any 
“ such memorial, certificate, or indorsement, and be thereof law- 
'' fully convicted, such person or persons shall incur and be liable 
" to such pains and penalties as by 5 Eliz. c. 14. are imposed on 
“ persons forging and publishing false deeds, 8cc. whereby the 
“ freehold or inheritance of any person of, in, or to auy lands, 

tenements, or hereditaments shall or may be molested, troubled, 

“ or charged.” , 

Documents relating to Suitors in the Court of Chancery> 

t Sect. 18. By 12 Geo. 1. c. S2. s. 9. it is enacted, "That Forging the 
" if any person or persons shall forge or counterfeit, or procure ‘j*® *® 
“ to be forged or counterfeited, or willingly act or assist in the certificate to 
“ forging or counterfeiting the name or hand of tlie said ac- receive suitors’ 
“ countant-general, the said register, the said clerk of the report 
“ office, or any of the cashiers of the said governor and company or 

" of the bank of England, to any certificate, report, entry, in- Smah Sea bond, 
" dorsement, declaration of trust, note, direction, authority, 

" instrument or writing whatsoever, for or in order to the Sergy.'* ** 

" receiving or obtaining any the money or effects of any of the 
" suitors of the said court of chancery, or shall forge or counter- 
" feit, or procure to be forged or counterfeited, or wilfully act or 
“ assist in forging or counterfeiting any certificate, report, entry, 

" indorsement, declaration of trust, note, direction, authority, 

" instrument or writing in form of a certificate, report, entry, 

" indorsement, declaration of trust, note, direction, authority, 

" instrument or writing, made by such accountant-general, 

" register, clerk of the report-office, or any of the cashiers of the 
" said governor and company of the bank of England, or any 
" bond or obligation under the common seal of the united 
" company of merchants of England trading to the East Indies, 

" Of any indorsement or assignment thereon, or on any bond or 

obligation under the common seat of the governor and com- 
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" p^j of merchants of Great Britain trading to tlie Se^ 
*' and other parts of America, and for encouraging pshieiy; 

** or shall utter or publish any such, knowing the same tp be 
** forged or counterfeited, with intention to defraud any person 
whatsoever; then every such person and persons so offending 
" (being thereof lawfully convicted) shall be and is hereby 
declared and adjudged to be guilty of felony, and shall suffer 
“ death as in case of felony, without benefit of clergy,” 

Gibson’s case, + Sect, IQ. It hath been decided, that forging an office copy of 
Cases C. L. 63. ihg accountant>general’s certificate, is within the penalty of the 
above statute. 


Receiver of Prffines. 

By 32 Geo. 2. c. 14. which directs the receiver of the pre¬ 
fines at the alihnation-office to receive the post-fine at the same 
time on every writ of covenant sued out for the passing of fines 
in C. B., and to indorse the receipt of the same thereon with his 
name and mark of office, it is enacted (s. 9‘)> “ J^f person or 
“ persons, after the first day of Trinity Term, 1759, shall make, 
“ forge, or counterfeit, or cause or procure to be made, forged, 
*' or counterfeited, the mark or hand of such receiver as afore- 
said, whereby such receiver, or any other person or persons, 
" shall or may be defrauded or suffer any loss thereby, every 
** person or persons convicted of such offence shall be deemed 
guilty of felony, without benefit of clergy.” This is again re¬ 
enacted by 52 Geo. 3. c. 143. s. 5. 

Certificates of Births, Marriages, 4'c* 

By sect. 52 Geo. 3. c. 146. for better regulating and preserv¬ 
ing parish and other registers of births, baptisms, marriages, and 
burials in England, it is enacted, s. 14. “ That if any person 
" shall knowingly or artfully insert, or cause or permit to be 
" inserted, in any such register book of such baptisms, burials, 
" or marriages as aforesaid, or in any such copy of any such 
'' register so directed to be transmitted to the registrars as afore- 
" said, or in any such lists or declarations also directed to be 
transmitted to such registrars as aforesaid, any false entry of 
“ any matter or thing relating to any baptism, burial, or marriage, 
“ or shall falsely make, alter, forge, or counterfeit, or cause or 
“ procure, or artfully permit to be falsely made, &c. any part of 
" any such register, list, or declaration, or of any such copy of 
“ any such register; or shall wilfully destroy, deface, or injure, 
“ or cause, or procure, or permit, to be destroyed, &c, any such 
" register book, or any part thereof; or shall knowingly and 
" wilfully sign or certify any copy of any such register hereby 
*' required to be transmitted as aforesaid, which shall be false in 
** any part thereof, knowing the same to be false; every person 
" so offending, and being thereof lawfully convicted, shall be 
** deemed and adjudged to'' be guilty of felony, and shall be 
transported for the term of fourteen years.” 

Mediterranean Passes. 

By existing treaties between this country and the. Barbary 
Statn3« British vessels producing a pass in a certain form are to 

pass 
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pMs into the Mediterranean free frcnn molestation by Uiese cor* 
sain; with reference to these treaties the 4 Geo.Jt. c. 28. 
enacts, “ That if any person or persons shall within Great Bri- 
" tain or Ireland, or any other ius majesty’s dominionSi or witb- 
* out, falsely make, forge, or counterfeit, or cause or procure, 
&C. or wittingly or knowingly act or assist in the false making, 
&c. any pass or passes for any ships whatsoever, commqply 
called a Mediterranean pass or passes, or shall counterfeit the 
seal of the said office (i. e. the lord high admiral), or the 
hand or hands of the lord high admiral. of Great Britain and 
Ireland, or any commissioner or commissioners for executing 
** the said office to any such pass or passes, or shall alter or 
** erase any true or authentic pass or passes issued or made out 
•• by the lord high admiral, &c. or the commissiomg, &c. or shall 
utter or publish as true any such false, forged, counterfeited, 
" altered, or erased pass or passes, knowing the same to be 
“ false, &c. or erased, every such person or persons, being duly 
*' convicted of any of tlie offences aforesaid in any proper court 
“ of Great Britain, or any part of his majesty’s plantations be- 
" yond the seas, where such offence shall be committed respec- 
" lively, shall be adjudged guilty of felony without benefit of 
*• clergy.” 

By s. 2. such offences “ committed in any country or place out 
“ of Great Britain, either within or without the dominions of 
** his majesty, his heirs, &c. shall and may be inquired of, tried, 
&c. and adjudged in any shire or county of Great Britain, by 
“ virtue of the king’s commission of oyer and terminer and gaol 
** delivery, or before any court of justiciary in Scotland.” 

Franks of Letters, Sfc. 

By 24 Geo. 3. st. 2. c. 37. s. 9- “ If any person whatsoever 
“ shall (after the end of the then session of parliament) forge or 
“ counterfeit the handwriting of any person whatsoever, in the 
" superscription of any letter or packet to be sent by the post, in 
“order to avoid the payment of the duty of postage, or shall 
“ forge, counterfeit, or alter, or shall procure to be forged, coun- 
“ terfeited, or altered, the dattf upon the superscription of any 
“ such letter or packet, or shall write and send by the post, or 
“ shall cause to be written and sent by the post, any letter or 
“ packet, the superscription or cover whereof shall be forged or 
“ counterfeited, or the date upon such superscription or cover 
“ altered in order to avoid the payment of the duty of postage, 
knowing the same to be forged, counterfeited, or altered; 
“ every person so offending, and being thereof convicted in due 
“ form of law, shall be deemed guilty of felony, and shall be 
“ transported for seven years.” 

The last act, altering the rates of postage, 41 Geo. 3. »t. 2. 
c. 7. 8.11. incorporates all former general provisions, and the 
above clause is repeated verbatim in the act 42 Geo. 3. c. 53. 
s. 14. 

The st. 54 Geo.^3. c. 169. making regulations respecting the 
postage of slnp letters, and letters in Great Britain, enacts 
(s. 14.), “ That if any person shall forge or counterfeit, or cause 
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*' to be forged or counterfeited, any stamp, mark of postage or de- 
" signation, upon any letter hereby authorised to be so matked, 
“.stamped, or designated, with intent to avoid the payment of 
" the rate of postage hereby imposed, each and every person and 
“ persons so offending shall be deemed and taken to be guilty of 
“ a misdemeanor, to be punished by hne and imprisonment; and 
“ such offence, if committed within Great Britain, shall and may 
“ be inquired of, tried, and adjudged, either within the city of 
“ London, or where the odence shall be committed.” ' 

Documents relative to Seamen’s Wages. 

By st. 31 Geo, 2 . c. 10 . s. 24. “ Whosoever wilfully and know- 
“ ingly shall personate or falsely assume the name or character of, 
“ or procure ^ny other to personate or falsely to assume the 
“ name or character of any oflBcer, seaman, or other person en- 
“ titled, or supposed to be entitled, to any wages, pay, or other 
“ allowances of money, or prize money, for service done on 
“ board of any ship or vessel of his majesty, his heirs, &c.; or 
“ the executor or administrator, wife, relation, or creditor, of 
“ any such officer or seaman, or other person, in order to receive 
“ any wages, pay, or other allowances of money, or prize money, 
“ due or supposed to be due or payable, for or on account of the 
“ services of any such officer or seaman or other person, as aforc- 
“ said; or shall forge or counterfeit, or procure to be forged, &c. 
“ any letter of attorney, bill, ticket, certificate, assignment, last 
“ will, or any other power or authority whatsoever, in order to 
“ receive any such wages, 8 cc. due or supposed to be due to any 
“ such officer, &c.or by st. 9 Geo. .3. c.30. s, 0. “ If any person 
“ shall utter or publish, as true, any false, forged, or counterfeited 
“ letter of attorney, bill, 8 cc. (as before) in order to receive any 
wages, &c. due or supposed to be due to any officer or seaman 
or other person, who has really seiTed or was supposed to have 
served, or who shall hereafter serve or be supposed to have 
served on board of any ship or vessel of his majesty, his 
heirs, &c. with intent to defraud any person (knowing the same 
' to be false, forged, or counterfeited); every such person so of- 
‘ fending, being lawfully convicted of any such offence or offences, 
shall be deemed guilty of felony without benefit of clergy.” 
Most of these offences w’ere before subjected to a penalty of 
200 /. and imprisonment till payment, by st. 9 and 10 Will. 3. 
c. 41. s. 3. 

By s. 5. of the last mentioned act, the treasurer, comptroller, 
surveyor, clerk of the acts, or any commissioner of the navy, may 
act as justices of the peace in causing the offenders to be appre¬ 
hended. 

By st. 32 Geo. 3. c. 33. s. 23. " If any person after 1 st August, 
“ 1792, shall falsely make, forge, or counterfeit, or cause, 8 cc. or 
“ willingly act and assist in the false making, &c. any ticket for the 
“ wages or pay due to any petty officer or seaman, non-commis- 
" sioned officer of marines, or marine, for his service on board 
"4 any ship or vessel of his majesty, his heirs, &c.or any duplicate 
“,of any such ticket, or any certificate of discharge from any 
naval hospital of his majesty, his heirs, Si/c. or any remittance 

“ bUl, 
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“ bill, or duplicate of remittance bill; with intention to receive 
any wages, money, or other allowances of money, or prize money, 

“ due orsupposed to be dueforor on accountdfthe service of any 
" petty officer or seaman, non-commissioned officer of idarines, 

“ or marine, on board any ship or vessel of his majesty, his heirs, 

“ &€. or shall utter or publish as true, any ticket for the wages or 
" pay due to any petty officer or seaman, non-commissioned officer 
of marines, or marine, for his service on board any ship or vessel 
of his majesty, his heirs, 8cc. or any duplicate of any such ticket, 

‘‘ or any certificate of discharge from any naval hospital of his ma- 
“ jesty, his heirs, &c. or any remittance bill, or duplicate of re- 
“ mittance bill; with intention to receive any wages, pay, or 
other allowance of money, or prize money due or supposed to 
“ be due for or on account of the service of any<petty officet of 
" seaman, non-commissioned officer of marines, or marine, on 
“ board any ship of his majesty, his heirs, &c. knowing the game 
" to be false, forged, or counterfeited, then any such person so 
‘‘ oflfcndiug,being lawfully convicted of any such offence or offences, 

“ shall be deemed guilty of felony without benefit of clergy.” 

By st. 24. it is declared that so much of the st. 31 Geo. 2. 
c. 10. as is not repealed by this act, shall remain in force. 

By st. 2fi Geo. 3. r. 03. and 32 Geo. 3. c. 34. for the better 
protection of seamen and marines from the frauds practised on 
them, certain regulations arc directed to be observed in the 
forms of their letters of attorney, without which they are not to 
be valid. They must be made revocable; and if made in actual 
service must be attested by the officer commanding the ship, or 
by certain other persons; if made on shore, the latter statute di¬ 
rects. that no letter of attoniey, made by any petty officer, sea¬ 
man, non-commissioned officer of marines, or marine, who shall 
have been discharged from the service, and who shall be within 
seven miles of a port where seamen’s wages are paid, shall be va¬ 
lid, unless it be signed before and attested by a clerk of the trea¬ 
surer of the navy of such port, or by the inspector of seamen’s 
wills and powers of attorney. It also gives a form of certificate 
of discharge, which the party must produce or his perspn be 
identified before he can receive his wages, &c. or before his letter 
of attorney can be passed. And various other forms are pre¬ 
scribed for different methods of paying these persons ; and then 
by s. 2!). (32 Geo. 3. c. 34.) it is enacted, If any person, after 
“ the 1st of August, 1792, shall falsely make, forge, or counter- 
“ feit, or cause or procure to be falsely made, &c. or willingly act 
“ in the false making, &c. any petition for a certificate therein 
" before described or contained, to enable any person or persons 
to obtain letters of administration to any petty officer or sea- 
man, non-commissioned officer, or private of marines, who shall 
“ have served on board any ship or vessel of his majesty, his 
“ heirs, &c. or shall utter or publish as true, any petition. See. or 
“ shall falsely make, forge, or counterfeit, or cause or procure to 
be falsely made, &c. or shall willingly act and assist m the false 
” making, &c. any certificate for enabling him, her, or them to ob- 
** tain probate, or letters of administration with the will annexed; 
or any check, remittance' bill, or duplicate of remittance bill, 

“or 
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Seepust, 

d5Ut:o.3.c.60, 


Petty officers, 
&c. receiving or 
attempting to 
receive pay on 
forged certi¬ 
ficates, &c. to be 
pnnislied as in 
cases of perjury. 


or aiy certifieata to the deputy paynuuter^m respect of wages, 
'* prne mouey, not exceeding ten pounds, hereia before severally 
*< described or mentioned, in or^r to receive any wages, pay, 
" or other allowances of money, or prize money, due or sup- 
** posed to be due for or on account of the service of any petty 
** officer, or seaman, non-commissioned officer, or private of 
“ marines, on board any ship or vessel of his majesty, his heirs, 
“ &c. or shall utter or publish as true, any such check, &c. in 
“ order to receive any wages, &c. due or supposed to be due 
“ for or on account of the service of any pet^ officer, on 
'* board, &c. knowing the same to be false, forged, or counter- 

feited; then every such person, being lawfully convicted of any 
" such offence or offences, shall be deemed guilty of felony with- 
“ out benefit of clergy.” 

By sect. 30. any petty officer, seaman, non-commissioned 
officer or private of marines, receiving his pay, or attempting to 
receive it, by any counterfeit certificate, service or discharge, or 
himself assisting in any forgery of such certificate, and being 
thereof convicted, shall be puni^ed as in cases of perjury.” 

By stat. 55 Geo. 3. c. 60. s. 29. it is enacted, " that if any 
" petty officer or seaman, non-commissioned officer of marines, 
" or marine, shall receive his pay, or shall attempt to receive the 
“ same, or any part thereof, upon any certificate purporting to be 
“ a certificate of servitude, or a certificate of discharge, knowing 
“ the same to be forged or counterfeited; or if any such petty of- 
“ ficer, or seaman, nou-commissioned officer of marines, or marine, 
“ or any other person, shall falsely make, forge, or counterfeit, 
" or cause or procure to be falsely made, forged, or counterfeited, 
“ or shall willingly act or assist in the false making, forging, or 
“ counterfeiting of any such certificate; every such petty officer 
“ or seaman, non-commissioned officer of marines, or marine, 
" or other person, being thereof lawfully convicted, shall be pu- 

nished as in cases of wilful and corrupt peijury.” 


Signing petition By 8.30. if any person shall sign or subscribe any petition 
applh’ation to the treasurer or paymaster of his majesty’s 
represenlinythe "avy for the time being, falsely and wilfully representing lierself 
situation of or himself, to be the widow, or the nearest or one of the nearest 
party in order kindred of any deceased petty officer or seaman, non-cominis- 
Vtoc-^o'pro- sioned officer of marines, or murine, who shall have belonged to 
cure letters of or Served on board any of his majesty’s ships or vessels, or utter 
to Maraen* && puMish any such petition or application so signed or sub- 
to be trans- scnbed as aforesaid, containing such false and wilful representa- 
portedforr tion as aforesaid, in order to obtain a certificate from the inspec- 

yeara. jqj. seamen’s wills and powers, to procure letters of adminis¬ 

tration to the effects of any such* petty officer; or seaman, 
non-commissioned officer of marines, or marine; or procure pay¬ 
ment of any wages, pay, prize money, bounty money, or other 
allowances of money under twenty pounds, for or in respect of 
services on board any ship or vessel of his majesty, his heirs or 
successors; or if any person or persons shall demand or receive 
any-wages, pay, prize money; bounty money, or other allowance 
of money diie or supposed to be due, for” or in respect of the 
services of any such petty officer or seaman, non^coimsissioned 

officer 
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oflteer df iharinek^ dr ntAriiWi tipoB or by virtue of iuiy certificate 
from the said ihspector of seamen’s ivillVj knovvingsuch certificate 
to have been obtained by false reprcsentatfon or pretences; 
every such person shall, on being convicted of any such offence 
in due form of law, be transported beyond the seas for the term 
of seven years, in like manner as persmis convicted of felony 
are directed to be transported by the laws and statutes of this 
realm. 

Sect. 31. If any person shall falsely make, forge, or counter- Forging si^- 
feit, or cause or procure to be falsely made, forged, or counter- 
feited, or willingly act and assist in the false making, forging, er,’&c. to ob> 
or counterfeiting the signatures of any minister' or householder tain probate, 
of any parish, to any certificate annexed or subjoined to or con- 
tained m any check or petition for a certificate as required, de- traMporied. 
scribed, and mentioned in this act, to enable any person or persons 
to obtain probate of any will or letters of administration to any 
siich petty officer or seaman, non-commissioned officer of marines, 
or marine; of shall utter, or publish as true, any such certificate 
annexed or subjoined to or contained in any such check or peti¬ 
tion, with any fdse, forged, or counterfeited signature of any such 
minister or householder of any parish subscribed thereto, know* 
ing the same signature to be false, forged, or counterfeited, with 
intention to defraud any person or persons, body or bodies politic 
or corporate whatsoever, then every such person so offending, 
and being thereof convicted by due course of law, shall be deemed 
guilty of felony, and shall be transported as a felon, for the term 
of his or their natural life, or for the term of fourteen years of 
seven years, as the court, before which such offender or offenders 
shall be tried, shall adjudge. 

Sect 32. If any person or persons shall, willingly or knowingly. Forging, &c. 
falsely make, forge, counterfeit, or alter, or cause or procure to 
be falsely made, forged, counterfeited, or altered, or willingly act receive ’ 
or assist in the false making, forging, counterfeiting, or altering pa; or prize 
any letter of attorney, bill, ticket, or certificate purporting to be “pney. felony 
a certincate trom the inspector ot seamens wills and powers, or ofdergy, 
his assistant, assignment, last'will, or other poww or authority 
whatsoever, in order to receive, or to enable any other person to 
receive, any wages, pay, prize money, bounty money, or other al¬ 
lowances of money, due or supposed to be due for or in respect 
of the services of any such officer, seaman, marine, or otlier per¬ 
son as aforesaid, performed or supposed to have been performed 
on board of any ship or vessel of his majesty. Iris heirs or succes¬ 
sors, with intention todefraud any person or persons, body or bodies 
politic or corporate whatsoever; or shall utter or publish as 
true, any false, forged, counterfeited, or altered letter of attorney, 
bill, ticket, certificate, purporting to be a certificate from the in¬ 
spector of seamen’s wills and powers, or his assistant, ^signihent, 
last will, or other power or authority whatsoever, in order to 
receive any wages, pay, prize money, bounty money, or other 
allowanfces of money due or supposed to be due for or in respect 
of the services of any such officer, seaman, marine, or oUier person 
as aforesaid, performed or supposed to have been performed on 
board of any ship or vessel of his majesty, bis heirs or successors. 
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with intention to defraud any person or persons, body or bodies 
politic or corporate whatsoever, knowing the same to be false, 
forged, counterfeited, or altered; or shall willingly and knowingly 
take a false oath, or cause or procure any other person to take 
a false oath, to obtain the probate of any will or wills, or to 
obtain letters of administration, in order to receive, or to enable 
any other person to receive, any wages, pay, prize money, bounty 
money, or other allowances of money due or supposed to be due 
for or in respect of the services of any such officer, seaman, 
marine, or other person as aforesaid, performed or supposed to 
have been performed on board of any ship or vessel of his majesty, 
his heirs or successors; or shall demand or receive any wages, 
pay, prize money, bounty money, or other allowances of money 
due or supposed to be due for or in respect of the services of any 
such officer, seaman, marine,,or other person as aforesaid, per¬ 
formed or supposed to have been performed on board of any of 
his majesty’s ships or vessels, upon or by virtue of any probate 
of any will or letters of administration, knowing the will, on 
which such probate shall have been obtained, to be false, forged, 
and counterfeited, or knowing the probate of such will or such 
letters of administration as last aforesaid to have been obtained 
by means of any such false oath as aforesaid, with intention to 
defraud any person or persons, body or bodies politic or corporate 
whatsoever; then every such person or persons so offending, and 
being thereof convicted according to due course of law, shall be 
deemed guilty of felony, and shall suffer death as a felon without 
benefit of clergy. 

By 57 Geo. 3, c. 127. certain allowances are directed to be paid 
out of the droits d^Jldmiralte to Greenwich Hopital, and it is, by 
s. 4., made felony without benefit of clergy, to personate any person 
entitled to part of such allowance, or to forge any power of at¬ 
torney or certificate to enable the party to receive the same. 

The muster books of the King’s ships, documented in the navy 
office, to which returns are regularly made by the several com¬ 
manders, of the names, &c. of their respective crews, are admitted 
as evidence of ihe persons thei'ein liamed having served on board 
the several ships, in the capacities therein mentioned. (K. v. 
Rhodes, I Leach, 23—R. v. Fitzgerald, ib. 20.) 

Certificates of Naval Stores. 

By st. 39, 40 Geo. S. c. 89. s. 25. recitmg that" the commis¬ 
sioners of the navy, ordnance and victuals, may sell certain stores, 
which are to be accompanied by a certificate, under their hands 
and sealsby sect. 26, enacts, “ if any person or persons shall 
*' make, sign, or give any false certificate or other instrument, 

" purporting the identity or the sale or disposal of any goods or 
“ stores, as goods or stores >80 purchased of the said commis- 
“ sioners, as aforesaid; or if any person shall utter or publish any 
*' such certificate, &c. purporting|fs aforesaid, knowing the same 
“ to be false: every such offender, upon conviction, shall forfeit 
" i.’200, and be further corporally punished by pillory, whipping 
“ or imprisonment, or by any or either of the said ways, in such 
“ manner and for such space of time as the judge or justices, be- 

' “ fore 



" fore whom such offender shall be convicted, shall seem meet, 
“ wt^ A power in tiie judge to mitigate the penalty, one moiety 

of which is to go to the king, and the other moiety with full 
“ costs, to the informer.” 

Land Tax Contracts. 

By st. 42 Geo. 2. c. Il6. which consolidates the former acts, 
relating to the redemption of the land tax, and by 52 Ged. 3. 
c. 143. it is made felony, without benefit of clergy, " to forge, 
counterfeit or alter, or cause or procure, to be forged, &c. or 
knowingly act or assist in the forging, Sic. any contract, assign* 
ment, certificate, receipt or attested copy of certificate made out 
or purporting to be made out by any person or persons autho¬ 
rised to make out the same by any act of parliament, touching the 
redemption or sale of the land tax, or of any part thereof, or to 
utter the same knowing it to be forged, with intent to defraud 
his majesty, Sic. or other persons.” 

Itcgacy Duty Receipts. 

By st. 36 Geo. 3. c. 52. for granting duties on legacies and 
shares of personal estates, which directs the commissioners- of 
stamps to receive the same, and to give pupeis adapted for re¬ 
ceipts or discharges to the parties applying upon payment of the 
duties, and that no legacies liable to the duties shall be paid 
without such a receipt containing certain particulars, and the 
amount of the duties payable therein under certain penalties; 
and that no receipt for any legacy shall be available in evidence 
unless duly stamped; enacts, s. 39. “ That if any person shall 
“ alter any word, letter, figure, or number, in any assessment or 
“ receipt to be made or given in pursuance of this act for any of 
“ the said duties after the same shall have been signed by the 
“ officer appointed to sign the same, according to the direction of 
" this act; or shall utter or publish as true, any such altered as- 
" sessment or receipt with intent to defraud his majesty, his 
“ heirs, &c. or any other person or persons, every person so al- 
" tcring or publishing as aforesaid shall forfeit 500/.” 

Sect. 40. enacts, “ that if any person shall counterfeit or 
“ forge, or procure to be counterfeited or forged any stamp 
“ directed or allowed to be used, or provided, made or used in 
“ pursuance of this act, or shall counterfeit or resemble the im¬ 
pression of the same upon any vellum, parchment or paper 
with intention to defraud his majesty, his heirs, 8lc. or shall 
utter, vend or expose to sale any vellum, parchment or paper, 
liable to the said duty, with such counterfeit impression thereon 
knowing the same to be counterfeited; or shall privately and 
fraudulently use any stamp directed or allowed to be used by 
“ this act with intent to defraud his majesty, bis heirs, to.; every 
" person so offending and being thereof lawfully convicted, shall 
" be adjudged a felon without benefit of clergy.” 

For quarantine orders in council, vide, post, Offences against 
Trade.. •'* 

F^cbequer bills and lottery tickets are provided for by respective 
acts, under the authority of which they are issued, and if has hi¬ 
therto been usual to make the forgery of them a capital offence. 


Laud Tax. 


Legacies. 

i 
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It mad^feloiiy wilhdQt benefit oftkr^i to forge the bftnd- 
titritiDg of the following public officers, with a fraudulent hteAt. 

Treasurer, comptroller, surveyor, clerk of the acts, or of the 
commissioners of the navy.—1 Geo. 1. st. 2. c. 25. 

The treasurer of the ordnance, by st. 46 Geo. 3. c. 45. 

The receiver general of the excise for the time being, or of the 
comptroller of the cash of the excise, by st. 46 Geo. 3. c. 7S. s. 8. 

Receiver general of the stamp duties for the time being, or of 
his clerk, or of either of the commissioners of stai]^s, 46 Geo. 3. 
e. 76. s. 9. 

Receiver general of the post office for the time being, or his 
clerk, by st. 46 Geo. 2. c. 83. s. 9- 

Surveyor general of the woods and forests for the time being, 
or his deputy, by stat. 46 Geo. 3. c. 142. s. 14. 

Receiver general of the customs for the time being, or of the 
supervisor of the receiver-generals, receipts and payments, by 
st. 46 Geo. 3. c. 150. s. 10. 


6 . Private Paperi, Securities and Documents. 


See Foultoa,45, 
46. 


Charters, Writings sealed, Court Rolls, Will relative to Land, i;c. 

Of forgery by By 5 Eliz. c. 14. it is ENACTED, “ That if any person or persons 
5 Eli*, c. 14. « upon his or their own head and imagination, or by false con- 

“ spiracy and fraud with others, shall wittingly, subtilly, and 
“ falsely forge or make, or subtilly cause, or wittingly assent to 
“ be forged or made, any false deed, charter, or writing sealed, 
“ court roll, or the will of any person or persons in writing, to 
“ the intent that the state or freehold of inheritance of any person 
" or persons of, in, or to any lands, tenements, or hereditaments, 
" freehold or copyhold, or the right, title, or interest, of any per- 
" son or persons, of, in, or to the same, or any of them, shall, or 
" may be molested, troubled, defeated, recovered or charged j or 
" shall pronounce, publish, or shew fortli iti evidence any such 
“ false and forged deed, diartor, writing, court-roll, or will, as 
true, knowing the same as false and forged, as is aforesaid, to 
“ the intent above remembered (except, being an attorney, lawyer, 
" or counsellor, he shall for his client plead, shew forth, or give 
“ in evidence such false and forged deed, 8(c. to the foi'ging 
" whereof be was ndt party nor privy), and" shall he thereof con- 
" victed either upon action or actions of forgery or false deeds, 
** to be founded upon the said statute, at the suit of the party 
" grieved, or otherwise according to the order and due course of 
the laws of this realm, 8cc. shall pay unto the party grieved his 
Be* V, Marriot, « douhle costs and damages tp be found or assessed in that court 
3 Show. 6 . « where such conviction shall be, and also shall be set upon the 

" pdlory in some open market town, or other open place, and 
" there have both bis ears cut off, and also bis nostrils slit and 
" cui, and seared with a hot iron. Sic. and shaff forfeit to the 
''^^hing the whole issues and inofits of his lands and tenements, 
aiid- Suffer perpetual imprisonment, &c.” 

Sect. 


i i s uLia i 'i iMBftaiMjfftB ' iqr 
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>3. And, bj S EBz. c. 14. ». 3. h ii fur(h«r' bmachbd, 

“ That if imy pertmi or persons, upon lus or their own head or 
'* imagination, or by false conspiration or fraud had with any other, 

'' shall wittingly, subtilly, and falsely forge or make, or wittingly, 

" subtilly, and falsely cause or assent to be made and forged, any 
' false charter, deed, or writing, to tlie intent that any person or 
persons shall, or may have, or claim any estate or interest far a 
term of years, of, in, or to any msators, lands, tenements, ot 
hereditaments, not being copyhold, or any annuity in fee 
simple, fee tail, or for term of life, lives, or years, or shall, as is 
" aforesaid, forge, make, or cause, or assent to be made or forged, 

'* any obligation, or bill obligatory, or any acquittance, release, or 
other discharge of any debt, account, action, suit, demand. Of 
other thing personal; or shall pronounce, publish, or give in 
" evidence (except as before excepted), any such false or forged 
charter, deed, writing, obligation, bill obligatory, acquittance, 

' release, or discharge, as true, knowing the same to be false and 
forged, and shall be thereof convicted by any of the ways and 
' means aforesaid, he shall pay unto the party grieved his dou- 
' ble costs and damages, to be found and assessed in such court, 

* where the said conviction shall be had, and shall be also set Lutw. 190 . 

‘ upon the pillory in some open market town, or other open place, 

' and there have one of his ears cut off, and also shall suffer 

* imprisonment for one year, 8cc.” 

Sect. 14. By SEliz. c. 14. s. 7 and 8. it is further enacted, a second of- 
‘ that if any person or persons being convicted or condemned of fence felony 
‘ any of the offences aforesaid, by any of the ways and means wtl’oot clei^y. 
' above limited, shall after any such his or their conviction or 
' condemnation, eftsoons commit or perpetrate any of the said 
' offences in form aforesaid, that then every such second offence 
' shall be adjudged felony without benefit of clergy, saving to ail 
‘ persons other than the said offenders, and such as claim to 
' their uses, all such rights, &c. which they shall have to any the 
‘ hereditaments of any such person, so as is aforesaid convicted 
' or attainted, at any time before, Sec. saving also the dower 

* of such offender’s wife, and the right of his heirs.” 

Sect. I5. BySEliz. c. 14.8.10. All justices ofo^eranAtenmner, 

‘ and justices of assize, shall have power to inquire of, hear, and 
‘ determine the offences aforesaid.” . 

Sect. 16. But by 5 £Iiz. c. 14. s. 9* 12* nnd 16. it is provided, 

‘ That this act,| or any thing therein contained, shall not extend 
‘ to any ordinary or his commissary, &c. for putting their se«d of 
‘ office to any will to be exhibited unto them, not knowii^ the 
’ same to be false or forged, or for wrUing of the said- wi» <w 
' probate of the same, nor to any proctor, &c. of any ecclemastfe 
' cal court, for the writing, settiug forth, or pleading of any jNroxy 
’ made according to the e^esiasticai law, &c. for the appearance 
’ of any person being cited to appear in such court} nor to mtf 
’ archdeacon, or official, for putting their authentic seal toithe 
’ said proxy or proxies, nor to any ecclesiastical judge for ad* 

’ mitting the same; nor to any person who shall plead or shew 
' forth any deed or writing exemplified under the great seal of 
’ England, or under the seal of any other authentic court of this 

“ realm; 


to 



tSOp 


1 Hale, 683. 


Dyer, 333. 

3 Leon. 108. 


3 Inst. IT. 
Noy, 43. 


Dyer, 303. 


3 Leon. 170. 


3 Leoii. 170. 


1 Freeman, .398. 
IH H.7. m. 

3 R. Abr. 466. 
Con. 3 lust 171. 


3 Insti 171. 
1 Hale, 685. 



OF FORGERY. Bk. 1. 

“ realm; nor to any person who shall cause any seal of any court 
“ to be set to any such deed, charter, or mibng enrolled, not 
“ knowing the same to be false or forged.” 

Ill the construction of this statute the following points have 
been holden: 

fiect. 17. Fikst, That a false customary of a copyhold manor, 
made in parchment under the seals of sevei^ tenants of the manor, 
and containing in it divers false customs, aj^parently to the 
disherison of the lord, and falsely pretending by its title to be set 
forth by the consent of all the tenants, and dlowance of the lord; 
is within the first branch of forgery mentioned in the statute, as 
being a sealed writing made to the intent to molest the inherit¬ 
ance of the lord. ' 

Sect. 18 . Secondly, That the forgery of a lease for years, or 
6f a grant of a rent charge for years, in the name of one who is 
seised of a freehold or inheritance, is also within the said first 
branch of the statute, because the said branch is penned in ge¬ 
neral words extending to any molestation whatsoever of such 
estate, without mentioning any estate or interest, in the claim 
whereof such molestation shall consist; and from this ground it 
follows, that those words in the second branch of forgery men¬ 
tioned in the statute, “ to the intent that any person shall claim 
“ any estate or interest for term of years, 8lc.” are meant only of 
such forgeries which relate to such an estate or interest in esse 
before. 

Sect. 19 . Thi rdly, That the forgery of a will in writing of one 
possessed of such an estate, mentioning a bequest thereof, is 
within the said second branch of the statute, as being a false 
writing, made to the intent that some person may claim an estate 
for years, notwithstanding the said branch makes no express men¬ 
tion of a will, as the first doth. 

Sect.^0. Fodethly, That the forgery of a lease of lands in 
Ireland is not within either of the branches of the statute. 

Fifthly, That the forgery of a deed containing a 
gift of mere personal chattels, is also 110 way within the statute, 
the words whereof to this pur[>ose are, “ If any person shall forge 
“ any obligation or bill obligatory, or any acquittance, release, or 
“ other discharge of any debt, action, suit, demand, or other thing 
“ personal.” „ 

Sect. 23 . Sixthly, That the forgery of a statute-merchant or 
of a recognizance in the nature of statute-staple, by acknowledg¬ 
ing them in the nature of another, arc within the statute,- as being 
obligations, because they must have the seal of the party, by the 
express words of the statutes, which appoint in what manner such 
statute or recognizance shall betaken: but that the'foi^ery of the 
statute-staple is no way within the statute, because it needethnot 
theisa^l of the party, but only ^e seal of the staple provided 
for'ft'. 

Sect. 23 . Seventhly, That he who is truly informed by another 
that a deed is forged, is in danger of the statute if he aHerwards 

publish 
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publish the same to be true, notwithstanding the words of the 
statute be, “ If any one shall publish, &c. such false and forged 

deed, &c. knowing the same to be false or foiled.” 

Sect. 24. Eighthly, That the double-damages to be awarded 3 In*t. 172. 
to the party grieved by a forged release of au obligation, &c. shall 
be governed by the penalty, and not by the true debt appearing 
in the condition. • 

Sect. 25. Ninthly, That one who hath been convicted of 
publishing a forged deed, may become guilty of felony by forging 
another deed afterwards, as well as by publishing any such deed, 
notwithstanding the second oifcnce be not of the very same 
nature with the first; for the words of the statute are, “ If any 
“ person being convicted or condemned of any of the offences 
“ aforesaid, shall after any conviction or condemnation, 3 Inst. 172. 

“ eftsoons commit any of the said offences.” 

Serf. 26 . Tenthly, That notwithstanding it be necessary in ii Modem,3 . 
every prosecution upon the statute strictly to pursue the very Ho*** 
words of it (for which cause it hath been resolved, than an in- gg*®**' 
dictment setting forth the forgery of a writing indented, without 3 tnu. 169. 
adding that it was sealed, is insufficient), yet there is no necessity 
tliat the translation of such words be made in proper classical other caset of 
Latin, so that it be intelligible; and upon this ground it hath this kind, 
been adjudged, that an indictment setting forth that the defen- 2l^*‘b.245. 
dant super caput suum proprium did forge, &c. meaning thereby 150 , 

to e.xpres8 that he did it of his own head, is sufficient. 

Sect. 27. Eleventhly, That upon au indictment of tres- 1 Von. 23 , 24 . 
pass, forgery, and publication of a deed, a verdict finding the 2 L^V^inr^’ 
defendant guilty de transgressione et forgeria pradictis prout 221 . 
superius in iiidictamento supponitur, is sufficient, because these 3Keble,353. 
words de transgressione praidict’ include the whole. Also per¬ 
haps such a verdict may be sufficient for another reason, because 
the offence is equally witliin the statute, and the punishment the 
very same, whether the party be guilty both of the forgery and 
publication, or of one of them only. (1) 

Deeds, Will, Testament, ‘Bond, Bill of Exchange, S{c. 

f Sect 1. By 2 Geo. 2. c. 25. s. 1. it is enacted, “ That if any To forge any 
“person shall falsely make, forge, or counterfeit, or cause or deed, £c. felony 
“ procure to be falsely made, or forged, or counterfeited, or benefit 
“ willingly act or assist in the false making, forging, or couii- 
“ terfeiting any'deed, will, testament,bbnd, writing obligatory, bill 
“ of exchange, promissory note for payment of money, indorse- 
“ ment or assignment of any bill of exchange, or promijisory 
“ note for payment of money, or acquittance or receipt, either 
“ for money or goods, with intention to defraud any person 
“ whatsoever, or mall utter or publish as true, any false/forged, 

“ or counterfeited deed, will, testament, bond, writing obligatory, 

" bill of exchange, promissory note for payment of money/ in- 
" dorsement or assignment of any bill of exchange or prbml^ry 

" note 

(t) See the case of ysphet Gtooke, 2 Sir. 902. little importance aince the anbaeqaent statutes upon 
Fitegibboh, 37. 261. This statute has become of ' the same saigects. 
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1. Simple Larceny. 

2. MlxcJ L.nceny. 

S1MPI.K LAiiCKNY is also of two kimls, 

]. Grand Ijarccny. 

2. Petit Larceny. # 

Dalt.c. lor. StAlpi.E GU/VNi) i.ABCENY is a felonioiis and fraudulent taking 
60 I*** ’ •*'"* carrying away, by any person, of tlie mere ptnsonal goods oV 

another, nut from the person, nor out of his house, above tlic 
value of twelve-pence. 

For the better exj)licatiou of which delinition, 1 sliall consider 
the several parts of it; as, 

1. What shall be said to be a felonious and fraudulent taking. 

2. What shall be said to be a carrying awav. 

.‘1. lly whom the ofl'ence may be committed. 


4. What are such goods the taking whereof may be felonious. 

5. How far such goods ought to belong to another. 

C. Of what value tliey must be. 

7 . In what cases simple grand larceny is deprived of the benefit 
of clergy. 

As to THE FIRST POINT, VIZ. What shall be said to be a felo¬ 
nious and fraudulent taking. 

Kcly.2t. Sect. 1. It is to be observed, that all felony includes trespass; 

Jt. Cor. 45.48. and that every indictment of larceny must have the words J'eloiticc 
(n) ff a horse (iKjwrtui'U (ti ); from whence it follows, that if the 

Ik; shilcn, the party be guilty of no trespass in taking the goods, he cannot be 
6h**'Hld run iclony in carrying them away. 

“ cepit et abduiit;’’ if a ilcep, &c. “ ctpit ct ejf'ngaiit.'’ 1 Hale, 5,14. C. Cir. Com. 320. 


sirwcio?, Sed.Q. And Oom this ground it hath been holden, that one 
1 Hdiu, 504. who finds such goods as 1 have lost, (2) and converts them to lii.s 

own 


gociatc. Gills J. is stated to have told the jury tliut 
it was the duty of any man wlio found ]>ro]jirly Ui 
endeavour to discover the own-. r, and rcslop-. nd 
not convert it to Ids own use ; that the conccalii'g 
it and appropriating it to Ids own nsc, was tlie 
stealing of it.—Tliesc cases are, from lire M. S. 
notes of Mr.Cbetwynd, ti,,. learned Editor of Burn, 
and the rulings, cert.duly, arc of two most eminent 
judges;—but finding tlic goods of another and con¬ 
verting them to tlie use of tlie diider, is the very 
principle of the actum of TiiovEn, and it seems 
very lilie convcriing the proper subject matter of 
a civil action into <t felony. It is also directly 
against tlic dictum of l/iid Coke, who says, (.3 Inst, 
c. 34.) “ If a man find goods and conceal or deny 
them it is no felony." 

(2) With rcsitect to tmding goods, 't must be 
bcmfile finding and the oivner not known, as, 
when a gentleman left Ids i.imk in a liackiiey concli, 
and the coachman took .nid converted it to his own 
use, it was licid felony, for he must have known 


when; he took up the gentleman and his trunk and 
where ''c set 'i.„i down, and tlmefoie he ought to 
h.iu‘ restuted it to him. A similar ehcimisianco 
occurred again al the 0)<l Bailey, hi 1786. Wynne, 
who was a harkney ,'oachmaii, Had taken np the 
prosecutor with several packages ,'t thcAdelphi 
and set him down in Urchaid btreel, when iho pri¬ 
soner and a servant look all the things out of the 
ca,aoh, except a small corded box in the seat, which 
contained seviural articles; for tlie stealing of which, 
and of the box itself, the prisoner was indicted. 
The prisoner being dischsirgcd, drove oil', and soon 
afler the box was missed. In a few days the pri¬ 
soner was traced and taken, and the box found, in 
consequence of a direction from liini, at a Jew’s, 
uncorded, and part of the goods only in it; particu¬ 
larly several jvapers were missing, and among them 
two books mentioned in the indictment. The jury 
were of opinion, under the circumstances that the 
coachman imrorded the box and destroyed the 
papers with an intent to cmbexsic the goods found 

in 
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own use, animofurandi, is no felon; and a fortwri, therefore, it 
must follow, that one who has the actual possession of iny goods 
by niy delivery for a special purpose, as a carrier who*receives 
them ill order to carry them to a certain place ; or a tailor who 
has them in order to make me a suit of clothes; or a friend who 
is intrusted vvith them to keep for my use; cannot be said to steal 
them, by embe/zling of them afterwards. 

Sect. 3. And herein oui- law differs from the civil, which, Agree¬ 
ably to the Mosaical luio. Inning no capital punishment for bare 
thefts, deals with offences of this kind as such, as in strict justice 
most certainly it may; but our hnv, which punishes all theft with 
death if the thing stolen be above the value of twelve-pence, and 
with corporal punishment if under, rather chooses to deal with 
them as civil than criminal offences, perhaps for this reason in the 
above-mentioned case, concerning goods lost, because the party 
is not much aggrieved where nothing is taken but what he had lost 
before; ami for this cause in the other rases, concerning the em- 
bez/ling of goods delivered to another by the owner, because the 
party being intrusted with the whole jiossessiou, it may be pre¬ 
sumed that both the offender and his offence are known, and con- 
seijueutly the prison injured is supposed to have a remedy by 
action against liim; from which consideration some have made it 
part of the delinition of larceny, that it be committed without the 
hmnvledgc of the owner : and it seems rigorous to have recourse 
to severe laws, where, probably, more gentle ones will be effectual. 

There is also a constructive taking of the whole in the law', 
even where the thing has been delivered by the owner himself, 
tirst, for a special purpose, and 2. where he has been beguiled into 
a delivery of It, not intending to part with the absolute property 
in it. In which cases the law presumes it still to remain in his 
possession. See post. Pear’s case; Temple's case, and other 
followiim cases. 


t."Etl.4. 9,10. 
S. r. C. S6. 


S. P. C. 25. 
See Exod. xxii. 


D«Il. c. lOl. 
llr.itl. I.150. 

Eli'l.i, 1.1. .‘{(I. 

‘2 Halo, 290. 


1 Halo, 505. 
13 13. 4. 9.10, 
S. I'.t:.25. 
Hall. c. 102. 
Koly. S,>. 

1 K Abr. 73. 


Sect. 4. And agreeably hereto it li,as been resolved, that even 
those who have the possession of goods by the delivery of the 
party, may be guilty of felony by taking away part thereof, with 
an intent to steal it; as if a ca'rrier open a pack and take out part 
of the goods; or a weaver who has received silk to work; or a 
miller who has corn to grind, take out part with an intent to steal 
it; in which cases it may not only be said that such possession of 
a part distinct from the whole was gained by wrong, and not de¬ 
livered by the owner, but also that it was obtained basely, fraudu¬ 
lently, and clandestinely, in hopes to prevent its being discovered 
at all, or fi,\ed upon any one when discovered. 

Sect. 6. Also it seems generally agreed, that one who has the 3 II. 7.12. 

hare 


in tlie box; and found him’guilty. And in Riitcr 
Term, 1786, a majority of the |iid<;cs licl'i (tic con¬ 
viction proper, (2 East, 664.) If, as it is clear it 
ought, ever 3 ' taking to constitute a larceny must in¬ 
clude a trespass, these cases seem to go to the ex- 
t rcnie point. It is difficult lo say, that a man is a tres- 
pa,sser, because the owner leaves a thing with him. 
In the latter ease, however, it may he said that the 
prisoner knowing the owner and where he was to 
be found, the taking the goods out of the coach, 


with an intent to convert them to his own use, wiis 
a trespass. The policy of the decision cannot be 
doubted, hilt in matters of law judges ought never 
lo depart from the rigid rule of Jaw. It is their 
province "jus dieerf,” not "Jus dare and if the 
convenience or inconvenience resulting fiom coii- 
strnclion of law, is to be admitted as a viiid ar^- 
meiit, it will leave a latilude of construction ulti- 
mately productive of more evil than good. Sec 
Note'l. 
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w charge,{^) or the special use of goods, but not the possession 
S.*P.'*C.^ 25 ^ * of them; as a shepherd who looks after my sheep, or a butler 
who lakes care of my plate, or a servant who keeps the key to 
my chamber, or a guest who has a piece of plate set before him 
in an inn, may be guilty of felony, in fraudulently taking away the 
same; for in ail these cases the offejice may as properly come 
under the word “ cepili” the injury to the owner is as great, ami 
the fraud as secret, and the villainy more base, than if it had 
been done by a stranger. 

t 7. So also, if the clerk to a banker or merchant have 
the care of money, or if he have access to it for special and par¬ 
ticular purposes, and is sent to the bag or drawer for money, for 
the purpose of i>aylng a bill, or if he is sent for the purpose of 
bringing money generally out of tliat bag or drawer, and, at the 
time he brings that money, he clandestinely and secretly takes 
out other money for his own use, he is as much guilty of a 
felony as if he had had no care of the money, or access to the 
bag or drawer whatsoever. 

t Sect. 8. So also where a person being left in an apartment, 
pawns the funiiture or other property under bis care, with a felo¬ 
nious design to steal it, it is felony. 


Itait. r. 102. 
Moor, 246. 
Top. «4. 

1 Hale, 6og 
667. 


Murray, 
Old Hailey, 
OrtolKT Session, 
178'>. 


Tatum’s Case, 

O.Il.May 
Session, 1785. 

]lut see post, 

Ch. 43. page 327, sect. 10, 


Bass’s Case, 
Cases in Cro, 
Law, 215, 


t Sect, 9. And, in general, where the delivery of the property 
is made for a certain, special, and particular pur|)ose, the pos¬ 
session is still supposed to reside, unparted with, in the first pro¬ 
prietor. Therefore, w'here a master delivers goods to his servant 
to carry to a customer, but instead of so doing he converts them, 
on his way, to his own use, it is a felonious taking; for tlu; mas¬ 
ter had a right to countermand the delivery of them, and there¬ 
fore the possession remained in him at the time of the conver¬ 
sion. 

(«) 0. B. 1779, .]• Sect. 10. So also, if a watchmaker steal a watch delivered 

(b) o\ 1758 clothes delivered for the pur 

No. 1 * 8 . ’ p<> 8 <' of being w ashed; (//) or good.*: in a chest delivered with the 

(e) 0. B. 1779, key for safe custody ; (c) or guineas delivered for the purpose of 
0^5 Anil Attin- ‘’hanged into half-guineas; (f/) or a watch delivered for the 
sun’s Case, purpose of being pawned: (i \ in all these instances, the goods 

Cases Cro. taken have been thought to renuiiu in the possession of the pro- 

prielor, and the taking of them away lield to be felony. 

(e) CiiscsCro, Low. J20. 

Sect. 


(3) A man cannot be said (o lake that of nliicli 
I lie is already in pusss’ssion. Lord Coke, tlierefore, 

9 makes a riistiiiedini between a posae.v^m and a bare 
charge : “ Tberc is," says he, “ a diversity between 
a possession and a eliargc; for when I deliver 
goo<is to a man, be liatb the possession of tlie^ 
goods, and may have an action of trespass if they 
be taken or stolen out of his possession. But my 
butler or cook that in my house hath charge of my 
vessels or plate, hath no jrossession of them, nor 
shall have any acdon of '.respass as the bailee shall; 
and thldfore if they sical the plate, &c. it is lar¬ 
ceny. And so it is of a shephei'd; for these things 


be in onere et vm iti pmsftmtie prowl, coei, pasto- 
ns, kc." “ So if a taverner set a pleci' of plate 
before bis guest to drink in it, and be carry it 
away, it is lareeny; fur it is no bailinciit.’’ VVilh 
respect to cases of possession, he states the dis¬ 
tinction between those who gain po.sscssion nnim 
furandi and such as do not. The intent to steal, he 
says, must be when the thing comes to his liauds 
or possession; fur if he hath possession of it once 
kawfully, though lie hath the animus furandi ifter- 
Kurds and canieth it away, it is no larceny. (S 
Inst. 47, 107.) 
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Secf. 11. Also it seems clear, that if a carrier, after he has 3 Inst. lor. 
brought the goods to the place appointed, take them away again 
secretly, anmofuranrU. ho is guilty of felony; because the pos- 
session which he received from tlio ovvner being determined, his 
sec;ond taking is in all respects the same as if he were a mere 
stranger. 

Sect. 12 . And not only he who first lays his hands on my i H.iie,.>07. 
goods himself, but in many cases he who receives them from .‘J lu-t. urn. 
another, may be guilty of feloniously taking them; as if a person 
intending to steal my horse, take out a replevin, and thereby have iia^'ni. hh. 
the horse delivered to him by the sherift'; or if one, intendiug to 
ride my goods, get possession from the sheriff, by virtue of a 
judgnuMit obtained, without any the least colour or title, upon 
Itilse affidavits, &c. in which cases the making use of legal pro¬ 
cess is so far from extenuating that it highly aggravates the 
offence,, by the abuse put on the law, in making it serve the pur¬ 
poses of oppression and injustice. 


Sect. 13. Also he who steals 
stolen them before, may be 
stolen them from me, because in Judgment of law' the pusicssion j’oo’' '’ 
as well as the property always continued in me. B. Coron. 71. 

Sect. l l'. And it seems, that where the property is obtained 
with a preconcerted design to steal it, the possession is supposed 
to continue with the true owner, whatever may be the means or 
the pretence under which the property is oblainetl. 


I my goods from J. S. W'ho had is E. 4.3. 
indicted, or appealed, as having 


f Sect. 15. Therefore where a person goes into a shop under 
pretence of baying goods, (y') and they are delivered to him to (/)Riiyiit. 
look at, and he then runs away with them; or wlicre a person ^^<5- 
goes into a market and obtains a horse for the purpose of trying 
its paces, (g) and rides away with it; it is felony. (^)Kob-. 


Sect. Iff. So also If a person hire a horse of a livery-stable- C^sc of .lolm 
keeper, to go jjo a particular place, and promise to retuiii in the ^ 

evening of the same day, but instead of so doing, immediately 
sells the horse, and converts the money to his own use, it is fe- c'asi-s c. r.. 
lony. • ' 


t Sect. 17. So also where a_^rson hired a post-clmise for Mujor Sem- 
three weeks or a month, to go a tour routid the North, for the pli’’* t'asp, 
use of which it was agreed that he should pay at the rate of live jull 
shillings a day during the time that he kept it; and that, on his ri<M>s(:. L. 
return, if he chose to keep it, the price was fifty guineas, and he 
went away with it, and never returned it, it was determined to be 
larceny. 


+ Sect. 18. So where a person left a note at a hosier’s shop, Sharpjess iimi 
desiring that he would send some silk .stockings to his lodgings Ureau-ex’* 
to look at, and looked out three pair, and went away with them 
while the hosier, by his desire, went home to fetch other goods, 
he was adjudged guilty of larceny. Cases C. L. 88. 

+ Sect. 19 . So w'here A. obtained a bill of exchange from B. Alckie's 
nder a pretence of discounting it, but instead of so doing con- 
erted it to his own use. 

VOL. I. 


L 


t Sect. 
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■Rc't I'. Patch, 
Cases C. L. 
■206. 


“f- Sect. 20 . So also to obtain the delivery of money with a 
design feloniously to take it away, under the false pretence of 
having found u diamond ring of great \alue. or, as it is railed, by 
the practice of rin^-dropping, lias been dcterinined to be a taking 
from the possession of the owner. 


Kcm'. H«rii(r, Sect. 21. So also where the prisoner decoyed the prosecutor 
Call!, ilep. a public-house, and introduced the play of cutting cards, and 

then, under pretence of having won, swept the prosecutor’s 
money into his hand, and ran away with it. 


Wilkins’s Case, + Sect. 22. So wlicrc a tradesman delivered a parcel of goods 
OM lJailci, to his servant to carry to a customer, and the prisoner contrived 
iViiy mTacaio meet the servant on his way, and on pretence that he was 
usirvcd. gfji'ig* by the desire of the customer, to the master’s shop, to 
fetch tliis parcel in lieu of another, obtained the delivery of it, by 
exchanging it for a parcel of old rags of no value, which he hud 
purposely with him, it was determined to be a felonious taking 
of the property from the possession of the master. 


i* Sect, 23. But if it appear that the horse, chaise, or other 
jnoperty was fairly and bona Jide hired, (^/) or tliat the goods 
were really sold, and a credit given to the jiarty, (/;) or that the 
person i^tually played at cards on his own account, and lost the 
money, (r) the property in such cases is changed, and the pos¬ 
session of it out of the first owner, and therefore the fraudulent 
conversion of it afterwards cannot be felony ; for to constitute 
larceny, the felonious design must exist at the lime the properly 
is obtained. (4) 


(ft) Charlc- 
wood’s Case, 

(^a^es C. L. 

.“il?. 

(h) I'l'pijcr’s 
Case, O. B. 

Oct. Sesi. 1793. 

(r) Ilex ii. 

Michulsun, 

Junes, and 
Chappie, O. B. 

Jan. licss. ITM, 

coram Macuunalu, (jhief Jiiiron, present Chose and Hooke, Jintlicn. 


Seethe casepf Scct. 24. It sccms not to have been chuirly settled at common 
?Sho"w^so?*’ whether a lodger who stoic the furniture of his lodgings, 

where ill Tri- w'cre indictable as a felon, inasmuch as he had a kiiul of special 

iiityTeriii, 1 property in the goods, and was to pay the greater rent in consi- 

^is questiwi ^^cration of them; but if it had apjieared clearly , from the w hole 
HvasarRued on circumstances of the case, that the iirst intention of the party in 
a speeial ver- coming to tlic housc was not to have the conveniency of lodging 
’i".*'* IB ib but onlv, under the colour therv cf, to have the belter oppor- 

Cdoiiy. tuuity or ritiing it, and to elude tlie justice of the law, by ciidea- 

Kcly. 24.81. vouriiig to keep out of the h'ltcr of it, by gaining a possession of 
Show. 67. gQods with the consent of +he ov>.ier, I cannot sic any good 

reason why such a jiersou should not be esteemed as much a 
felon as a mere stranger, inasmuch as his whole design was to 
deframl tlio law', and tlie consent of the owner was grounded on 
a supposition of his coming as a lodger, and could never have 
bi eii gained if the truth had appeared, which the party shall get 
no advantage by falsifying; and it brings a contempt upon the 
ju.stice of the nation to suffer its laws to be evaded by such little 

i- . contrivances. 


(4)The result and pnnriple of <!it’M:ca«es when 
8 delivery is obiaiiHMl by fraud is this; that when 
the delivery is obtained Vroni the owi er by fraud 
and fjAhoocJ, witli an iaient at the time to steal 
the a^ffile delivered, i» a felony, and the deli¬ 
very ill fact by the oirofs will not pass the legal 


possession. But if a credit was given by the 
owner, and he intended to part witli his goods ab¬ 
solutely, and not merely the possession, then it is 
not a felony, although the person receiving them 
intended never to pay for or return them. 
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contrivances. However, this question is now settled by the sta¬ 
tute .'j and 4 Will, and Mary, c. 9. 

As to THE SECONH POINT, vt. What shall be said to be such 
a cariy’ing away of the thing stolen, as will bring the case within 
the word asportavit. 

Sect.Qj. The word “ asportavit** is necessary in every indict- sinu. 108 . 
ment of larceny; and it seems, that any the least removing(5) 8ycni.'a.s. 
of the thing taken from the place where it was before, is suffi- g 
cient for this purpose, though it be not quite carried off; and u. Tor. 107 . 
upon this ground the guest, who, having taken off the sheets 
from his bed with an intent to steal them, carried them into the 
hall, and was apprehended before he could get them out of the Crom-ssl 
house, was adjudged guilty of larceny. 

Sect. 26 . So also was he who having taken a horse in a close Dah. p. ooi. 
w'ith an intent to steal him, was apprehended before he could get Kcly.Si. 
him out of tlie close. 


Seel. 27 . Neither is he less guilty who pulls off the wool from 
another’s sheep, or («) strips their skins, with an intent to steal 
them. 

Sect. 28, So also is he who intending to steal plate, takes it 
out of a trunk wherein it was, ajul lays it on the lloor, add is sur¬ 
prised before he can carry it off. 

t Sect. 29 . So also Mhere a man, with a felonious intention, 
had removed goods from the head to the tail of a waggon, it was 
held a sidlicicnt removal to constitute a currying away. 

t Sect. 30. So also where a diamond ear-ring was snatched 
from a lady’s ear, but lodged in the curls of her hair, it was held 
to be a sulHcient asportation, although it was not taken away by 
the thief. 


(a) Si*c Mar¬ 
tin’s Case, 
C/SSCS (y. 1,. 

2d edit.-168. 

K«'ly. 31. 

I Hale, 608. 


C’osI<‘l’s Cas<', 
Cases C. t,. 
204. 


Lajaer’s Case, 
Cases C. L. 

sA 


f Scci.fi I . But where a man was indicted for stealing the Cases c.L. 
contents of a bale of goods in a waggon, and it appeared that wtis. 

the bale lay horizontally, and that he had set it on its end, but 
had not reinttved it from the spot, it was held, upon a case re¬ 
served, not to be a sullicient carrying away. 

As to THE THIRD POINT, uw. By whom larcciiy may be com¬ 
mitted. (0) 

Sect. 32. It is certain, that a /erne covert may be guilty thereof 1 Hale, . 514 . 
by stealing the goods of a stranger, but not by stealing her hus- 
band’s, because a husband and wife are considered as one person b. Cm. 14 . 77 . 
in law; and the husband, by endowing his wife at the marriage Halt.c. 104 . 
with all his worldly goods, gives her a kind of interest in them; 
for which cause, even a stranger cannot commit larceny in taking s, p"c.' 94 .' 
the goods of the husband by the delivery of his wife; as he Crom.36. 

may 


(5) The civil law and the law of England agree (6) Joint tenant or tenant in common of a chat- 
on this point, “ Quuin ergo furtum sit contrectauo, tel cannot be guilty of stealing the same from each 
i.c. ni motto a loco.'* Heinec. Elem.Jur. 61041. ether, for tlie property and possession iA both. 

(I Hale, 613.) ^ 

l2 
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may by taking away the wife by force and against her will, toge¬ 
ther with the goods of the husband. (7) 


(jrntunili* 

JiiK-, I). e. 
c 'J, (1,7. 

l^ulP-iul. ii. ‘2. 
c. <i. 

]’irillun,c, 10. 
Alirr. r.4. 

1 ftali-,.) I. Stj. 
4 Cumin. .U. 


Sect. It is said to be no felony for one reduced to extreme 
necessity, to take so much of another’s victuals as will save him 
from starving; but if such his necessity be owing to his untlirifti- 
ncss, surely it is far from being any e.\cuse. f And this seems 
to bcj an unwarranted doctrine, boirowed from the notions of 
some civilians; at least it is now antiquated, the law of England 
admitting no such excuse at present. But a judge ought to be 
tender in these cases, and use much discretion and moderation. 


, As to THE rouRTii POINT, VIZ. What arc such goods, (8) the 

stealing whereof may amount to felony. 

Sect. r)-!-. First, They ought to be no way annexed to the 
1 Hale, ;)09. freehold. And therefore it is no larceny, but a bare tri'spass, to 
AHcnVi^ steal corn or grass, growing, or apples on a tree, or lead on a 
1 Vent. la?. church or house; but it is larceny to take them being severed 
S.r.C,y.). from the freehold, whether by the owner, or e\en by the thief 

f Sail himself, if he sever them at one time, and then come again at 

another time and take them,—And the general reason of this 
distinction between chattels tixed to a freehold and those lying 
loose, perhaps may be this; because the former, not being to be 
removed‘w'ithout trouble and dilliculty, are not so liable to b<; 
stolen, and therefore need not to be secured by so severe laws as 
the other require, f But many of the (h'.scriptions of property 
which come within this notion of an adherence to the freehold, 
lieing thereby placed in a situation extremely precarious and un¬ 
protected, the legislature has from time to tinu' imposi'd vailoiis 
penalties upon the stealing of them; which will be fully con¬ 
sidered in a subsequent part of this chapter. 


Stiansp, 1 KiS. 
Scs-i. C.ii. .')78. 

3 lust. 109. 

B. Cor. 135. 

S. T>. C. 25. 
Croni. 27. 

8 Rep. 33. 

4 Cumiii, 2.')1. 


Seci.')j. Si-XONDLV, 'riiey ongiit to have some worth in 
themselves, and nut to derive their whole value from the relation 
they bear to some other thing, which cannot be stolen, as paper 
or parchment on which are written as.surances conccining lamls, 
or «d)ligalions, or co\eu.tnts, or other secioilies for a debt or 
other chose in. action, /iiid the reason wheii fore tliere can be no 
felony in taking away any such thing seems be, because, gene¬ 
rally speaking, they being of no manner of use to any one but 
the owner, are not supposed to be so much danger of In mg 
stolen, and theiefore need not to be provided for in so strict a 
manner as those things which are of a known price, and every 

body’s 


(7) If a wife cummit larceny in liic aiinpmv of 
lit-r liushand, hiiih of them may be indicted, and 
if tlic liasband he coiiiirled ih'; «ife shall he ac¬ 
quitted. Blit if the lii.sinmi !)•- .ii'f|tiittcd, ami it 
appear that tin- fcloiij ..as. I;<-! own vuliinl.iry act, 
(by which inii^t he nnder'iloi.d that the Ini.-iband if 
present liad no knuwlcd^i: i.f or partiripation in the 
fact,) she may, upon tin -.quit- imlh lincnt, he cun- 
virted.for the charge is joint and st-n-iai. And if 
a woiuait insist that slie is the wife of the man in 
whose comp.my the fi-lun;j wa-- do-a-, she may be 
indict^ by her-lnisband’s name t-pio In r own witii 
an alias and (lie addition of .spiu-n-, and it will lie 


upon ber to pnive litr coverture, or else she nia\ l>c 
found giiilty. (2 East, p. 5C0.) 

(8) There can be no property in the biiinan 
body, either living or dead. In the case of Dr. 
Handiisyde, trover was brought against him for a 
limii nalurw, the hodie.s of two children which 
grew togciher. Lord Clian. Willes held llic ac¬ 
tion would not lie, as no person had any property 
in corpses. ItTs usual, however, to indict those 
who steal dead bodies, as offenders against public 
decency. A late statute has also passed, 34(ieo. .3. 
c. 101. waking it felony to steal any child under 
10 years of age. Vule ante, p. 128. the statute. 
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body’s money; and for the,like reason it is no felony to take 
away a villein, or an infant in ward, &c. 


Seel. 3f>. Tiuudi.y, They ought not to be things of abase .> insi. 102 . 
iiatiiie, as dogs, cats, bears, foxes, monkeys, ferrets, and the like, 
which, howsoever they may be valued by the owner, shall never ('r,,!,,. 
be so highly regarded by the law, that for their sakes a man shall c. to:?, 
die; as lie may for stealing a hawk, known to him to be re- '..Tj 

claimed, not only by force of the statute of 37 lild. 3. c. 1{). but " 
also at coininon law, in respect of that very high value wdiicli 
was formerly set upon that bird. 


93. 


t Seel. 37 . Hut by the 10 Geo. 3. c. 18. stealing any dog or 
dogs of any kind or sort whatsoever from the owner thereof, or 
from any person entrusted by the owner therewith, or know¬ 
ingly selling, buying, receiving, harbouring, keeping, or detaining 
any such dog or dogs, is a misdemeanor. 


As to the FIFTH voiNT, VIZ. llow far the goods taken away 
oiijrht to belong to another. 


Seel. 38, Tt seems agreed, that the taking of goods whe>-eof no 1 Hiilc,6i2. 
one had a property at the time, cannot be felony ; and therefore, 
that he who takes away treasnre-lrove, or a wreck, waif, or stray, 
bi'fore they have been seixed by the persons who have a right s. r, C. 2j. 
thereto, is not guilty of felony, and shall be only punished by 
line, &c. 


Seel. 39 . Neither shall he who takes a fish in a river or other 
gii'at w'ater, wherein th<-y arc at their natural liberty, be guilty of 
felony, as he may be who takes them out of a trunk or pond, &c. 


Seel. 40. I'pou the like ground it seems clear, that a man Vide po.st, 
cannot commit a felony by taking doer, hares, or conies, in a in Hiisclwpter. 
forest, chase, or warren, or ohl pigeons being out of the house, 8Cc. 


Seel. 41. Rut it is agreed, that one may commit larceny in taking 7 Co. la. 

.such or any other cri'atures f 'eree. naiiirec, if they be fit for food, 
and reduced to lameness, and known by him to be so; and it ja Ktl.-i.». 
seems the most plausible opinio?], that it is felojiy to steal wild U- Cor. y‘2.i55. 
pigeons iii a dove-house shut up, or hares or deer in a house, or ^ 
evei? in a park, inclosed in such a manner that the owner may a’luM. * 109 ." 
take them whenever he plea.scs, without the least danger of their ii> H. a. 9. 
escaping, in which case they are as nmch in his power as fish in i)ali. c. 92. 
a pond, or young pigeons, or hawks in a nest, &c. in taking 
of W'hich, for the like reason, it seems to be agreed that felony 
may be committed. 


Seel. 42. Also it seems clear, that one nniy commit felony by 1 H.ilo.sn 
taking away swans marked or pinioned, or those which arc ^ 17. ia 

nnmai'ked, if they be kept in a pond or private river; neither do I 


103, 

U Inst. 1^8. 109. 

c. 


sec why it is not sis much felony to steal the eggs of such swan.s i?v .?t itcna 
or hawks, as it is to steal their young ones, unless it be because I-’- tclnny 
H lien. 7 . c. 17 . has appointed a less punishment for this a»y 


oHence. 


king’s lamls. 


any 
nests, ill tlic 

This is repealed by the general words of 1 Mary, c. 1. 


Sect. 4.3. However, there is no doubt but that the taking 
of domestic beasts, as horses, mares, colts, &c. or of any crea¬ 
tures 
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tures Whatsoever, which are domt<z ntitura, and fit for food, 
as ducks, hens, geese, turkeys, peacocks, or their eggs, or young 
ones, may be felony. 

I C ^5*96 felony in taking 

Djer,^. ’ * goods the owner vrhereof is unknown, in which case the king 
Dalt, c. 103. shall have the goods, and the offender shall be indicted for taking 
horn aijusdam homirds ignoti. 


r EcL4. 14,15. Sect, 45. And it seems, that in some cases the law will rather 
B^indict *33 feign a property, where in strictness there is none, than suffer an 
C.EJiz. 145 . offender to escape; and therefore it is said, that he who takes 
179. away the goods of a chapel, or abbey, in time of vacation, may 

1 ol2. jjg indicted^ 

in the first case, for stealing hona capella, being 
in the custody of such and such; and in the second, for stealing 
bom domh vel eccksia, S^c .; and d fortiori, therefore, it follows, 
that he who steals goods belonging to a parish-church, may be 
indicted for stealing bona parochianorum. 

Sect. 46. And it bath been adjudged, that he who takes off a 
(i) 3 Inst. 110. shrowd (5) from a dead corpse, may be indicted as having stolen 
1 Ha?c ^ 515 . owner thereof when it was put on; for 

Itis$aid,sllale. a dead man can have no property. 

290. and 8 Mod. 249. that a property must be proved in somebody at the trial, or it shall be presumed 
in the prisoner, from his plea of not guilty. 


Sect. 47. And there is a special case wherein it is said, that a 
man may commit larceny by the taking of things whereof the 

(c) 7Hcn.6.43. absolute property is in himself; as if J. (c) deliver goods to B. 

B. (^r.^!i60. being a tailor, or carrier, &c. and afterwards, with an intent 

C. Ells. 536 . ' to make him answer for them, fraudulently and secretly take them 
S. P. C. 26. away; for B. had a special kind of property in the goods so deli- 

‘ vered to him, in respect whereof, if a stranger {'rf) had stolen them, 

(d) kcilir. 70. he might have been indicted generally as having stolen B.’s goods, 

and the injury is altogether as great, and the fraud as base, where 
they are taken away by the very owner. 

As to THE SIXTH POINT, viz. Of what value the goods stolen 
must be. 


22 Ass. 39 be but of the value of twelve pence, or under, 

B. Cor! 84 ! R5. the offence can be but petit larceny. 

S.P.C.24. 2 Roll. 78. Dah.c.l01. 2lnst.i89. Keiy. 68. 4 Com. .’38. 

Sect^ 40. Yet if two persons^ or more, together, steal goods 
above the value of twelve pence, every one of them is guilty of 
grand larceny, for each person is as much an offender as if he had 
been alone. 


S.P.C.24. 
Dalt c. 101. 
Croni. 36. 


S.P.C.24. 

1 Hale, 531. 

Crom. 36. 

Halt c. 101. 

2Xd>.719. 

» 


Petrie's Case, 
Cases in Cro. 
Law, 239. 


Sect. 50. Also it seems the current opinion of all the old books, 
that if one at several times steal several parcels of goods, eardi 
under the value of twelve pence, but amounting in the whole to 
more, from the same person, and be found guilty thereof om the 
same indictment, he shall have judgment of death, as for grand lar¬ 
ceny. 

t Sect. 51. But the severity of this rule of law is now obso¬ 
lete ; and it seems to be settled, that the value of the propefty 
stolen must not only be, in the whole, of sudi an amount as the 

law 
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law requires to constitute grand larceny, but that the stealing See also i Hale, 
must be to that amount at one and the same particular time; for 
things stolen at different times are, in fact, dinerent acts of steal¬ 
ing; and no number of petit larcenies will amount to a grand lar¬ 
ceny, nor any number of grand larcenies, where it depends on the 
value of the property stolen, to a capital offence. 

As to THE SEVENTH POINT, VIZ. Where the offence of larceny 
may be tried. 

Sect. 52. It is certain, that he who steals my goods in the 4. S. 

county of B. and carries them to the county of C. may be b. 
indicted or appealed in the county of C. as well as that of B.\ B. Cor%i/ 
because the possession still continuing in me, every moment’s J 
continuance of the trespass is as much a wrong, and may come 
under the word cepit as much as the first taking; yet a pirate 
carrying the goods whereof he robbed me at sea into any county, 
cannot be indicted for felony there, because the original taking 
was not such a felony whereof the common law takes cogni¬ 
zance. 

+ Sect. 53. By 13 Geo. 3. c.31. s. 4. it is recited, *' that whereas 
it frequently happens in both parts of the united kingdom, that 
persons having stolen, or otherwise fclonionsly taken away 
“ money, cattle, goods, or other effects, carry the same into 
the other part of the united kingdom, and there have the said 
** money, cattle, goods, or other effects, in their possession or 
“ custody; and doubts have been entertained, whether they could 
be indicted and tried in that part of the united kingdom, as the Persons wlio 
original offence was not there committedand enacted, “ That 
“ if any person or persons having stolen, or otherwise feloniously cither part of 
taken money, cattle, goods, or other effects, in either part of the united kiiig- 
“ the united kingdom, shall afterwards have the same money, dfcTcJTfot ihefu 
cattle, goods, or other effects, or any part thereof, in his, her, 

“ or their possession or custody, in the other part of the united 
kingdom, it shall and may be lawful to indict, try, and punish 
such person or persons for theft or larceny in that part of the 
united kingdom where he, she, or they shall so have such 
money, cattle, goods, or other effects, in his, her, or their pos- 
session or custody, as if the said money, cattle, goods, or other 
effects, had been stolen in that part of the united kingdom.” 

f 6’ef/. 54. By 13 Geo. 3. c. 31. s. 5. it is further enacted. Receivers of 
That if any person or persons, in either part of the united 
kingdom, shall hereafter receive or have any money, cattle, the uni^ 

“ goods, or other effects, stolen, or otherwise feloniously taken, kingdom, 
in the other past of the united kingdom, knowing the same to 
'' be stolen, or otherwise feioniousl;y taken, every such person or stoien, also li- 
" persons shall be liable to be indicted, tried, and punished for fbJe to be pun- 
" such offence in that part of the united kingdom where he, she, *®*'®‘** 
or they shall so receive or have the said money, cattle, goods, 
or other effects, in the same manner, to all intents and pur- 
“ poses, as if the said money, cattle, goods, or other effects, had 
been originally stolen, or otherwise feloniously taken, in that 
“ part of the united kingdom.” 

Petit 
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Petit Jjorceny, 

Foste^Vs!*’ And now we are come to Petit Larceny, which 

seems to agree with grand larceny in all the particulars above- 
mentioned, except only the value of the goods; so that wherever 
an offence would amount to grand larceny, if the thing stolen 
were above the value of twelve-pence, it is petit larceny if it be 

, but of that value, or uhder. 

•• 


Sect, 2. And if one be indicted for stealing goods to the value 
Bro. Cor. 84. of ten shillings, and the jury find specially that he is guilty, but 
S.pIc. 24. goods are worth but ten-pence, he shall not nave judg- 

Dait. c. toi. ment of death, but only as for petit larceny. 

Croinp. 3(5. Ueley, 66. * ^ 


Case of Abra¬ 
ham Evans, 
Foster, 73. 


Bro. Cor. 2. 
«J9. 

iHalo, 530. 
3 Inst 228. 
S. P. C. 24. 


t Sect. 3. And there are no accessaries in petit larceny; and 
therefore, if two be indicted, one for privately stealing from the 
person a handkerchief to the value of tioelve-pence, and the other 
for receiving it, and the principal be found guilty to the value of 
ten^ence only, the accessary ought to be discharged. So if the 
principal be charged with grand larceny, and the jury find the va¬ 
lue to be only ten-pence, the accessary ought to be discharged. 

Sect. 4. It seems that all petit larceny is felony, and con¬ 
sequently requires the word felonic^ in an indictment for it. Yet 
it is certain, that it is not punished with the loss of life or lands, 
but only with the forfeiture of goods and chattels, and whipping,^ 
or other corporal punishment. 


t Sect. 5. But it is enacted by 4 Geo. 1. c. 11. and 6 Geo. 1. 
c. 23. " That where any person or persons shall be convicted of 
" grand or petit larceny, 8cc. who by the law shall be intitled 
“ to the benefit of clergy, and liable only to the penalties of 
burning in the hand or whipping, it shall and may be lawful for 
“ the court before whom they are convicted, or any court held at 
“ the same, or any other place, with the like authority, if they 
" think fit, to order such offenders to be transported for the 
" space of seven years.” 


+ Sect. 6- And at the common law, a conviction of petit lar¬ 
ceny prevented the party from giving evidence as a witness in any 
court of Justice; but by the 31 Geo. 3. c. 35. it is enacted, “ That 
“ no person shall be an incompetent witnei.s by reason of a con- 
“ viction A>r petit larceny.'' 

Under what circumstances larceny is excluded the benefit of 
clergy will be noted hereafter, and more particularly in the chapter 
concerumg Clergy. 

Wc have seen thateveiy larceny mustinclude a trespass (p. 142.) 
and therefore at common law, where a person or persons was in 
legalpomssion of a chattel, and fraudulently conyertedit to hisown 
use, it did not amount to a larceny, but was a mere embezzlement 
and breach of trust, llius lodgers, servants, and clerks, who 
held legal possession of certain articles, on account of otliers, 
were not guilty of larceny by fraudulently embezzling them. To 
remedy these defects a variety of statutes have been passed, many 
of them smee Hawkins wrote, not only making persons liable who 

were 
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were not so at common law, bnt also extending a new sanction to 
many things wliich were -not the objects: of .'larceny at common 
law. It has not been judged expedient to break into thS original 
text of the author, but to insert them as follows:— 

1 . By whom larceny may be committed, not being responsible 
at common law;—viz. 

Lodgers, servants, clerks, agents. . 

2 . Of what things, not being subjects of larceny at common 
law;—viz. 

As being part of the freehold. 

As being of no intrinsic value. 

Of things in which none had a determinate property, and 
herein of animalsnatures.—Lastly, of certain chattels 
placed under peculiar sanction of the legislature, either in 
respect of themselves, or of the place from whence they are 
stolen. 


Larceny from lodgings by the Lodgers. 


t Sect. 1 . By 3 Will, and Maiy, c. 9. s. 5. it is recited to 
be a frequent practice for idle and disorderly persons to hire 
lodgings with intent to have an opportunity to take away, em- 
b<^zzle, or purloin the goods and furniture being in such lodgings'; 
AND ENACTED, “ that if any person or persons shall take away, 
with intent to steal, embezzle, or purloin, any chattel, bedding, 
“ or furniture, which, by contract or agreement, he or they are 
" to use, or shall be let to him or them to use in or with 
** such lodging, such taking, embezzling, or purloining shall be, 
" to all intents and purposes, taken, reputed, and adjudged to 
“ be larceny and felony, and the offender shall suffer as in case 
“ of felony.” 


t Sect. 2 . It was long doubted whether, as a lodger had a spe¬ 
cial property in the goods which were let with the lodgings, the 
stealing of them was felony (o^; but it was at length decided, that 
this was not a common law offence {h), and in cons^uence of 
this decision, the above statute was made (r); it has therefore 
been determined, that if the indictment omit to concMe cordra 
formam statuti (d), or if it so conclude, but appear tone a lar¬ 
ceny not within the statute (e), it cannot be made good as an in¬ 
dictment at common law. 


(a)Kelj. 34.81. 
Ante, page 148. 
(i) Rex V. 
Mean, 1 Show. 
AO, (e)lShow. 
55. (d) Joss- 
ling’s case, O.B. 
July Sess. 1784. 
(e) Ann Falk¬ 
land’s case,0. 
B. Sept Seas. 
1768. 


t Sect. 3. It hath been rulei^ that a ready-furnished house. Brown’s case, 
the whole of which is let, and no part of it reserved to the lessor, 0. B. Sept 
is the mansion-house, and not the lodging of the lessee, within 
the meaning of this statute. 


t Sect. 4. It hath also been determined, &at if lodgings be let Sarah Pike’s 
to e married woman during co-habitation with her husband, and J^^*^***‘ 
the llusband afterwards assents to the contract, the indictment ,,^* 00 ^ 0 !^ 
must state that the .lodgings were let to the husband, for if it state Justice. 
that they were let to the wife, it is erroneous. 

Sect. 





1«4 


LAKCmY-^^ Lodgen. 
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£1m, May’i 
case, 0. B. 
Sept. Sess. 
1784, ceram 
Horn AM, 
Baron. 


Case of Am* 
brase Maim, 
0. B. July 
Seas. 1786, 
curam Ask- 


t Sed, 6i. So also it seems Aat a wife cannot be indicted fosr 
steidinf goods from a lodging stated to have been let by contract 
to her husband, if it appear in evidence, that the husbwd co¬ 
habited with her at the time the felony was committed, for she 
18 in such case under his coercion, and it shall be presumed to 
have been done by his command or consent. 

f^Sect. 6. But if the indictment state the lodgings as let to 
the husband, and it appear upon the evidence, that the lodgings 
were in fact let to the wife; that the husband seldom came, and 
never slept there; that the wife lived entirely upon her own la- 
nvMT, Justiee. i,our; that the goods were pawned by her servant; and that at 
the time they were pawned, the husband was at a distance in the 
country; the wife maybe found guilty: for here it cannot be 
presumed that she acted under his coercion. 

f Sect. 7> It has also been decided, that if the lodgings arc 
let to two persons, as to a mother and to her widowed daughter, 
the indictment must state the joint contract. 

Butler’s case, f Sect. 8. It has also been ruled, that if k appear upon the 

felony was committed after the term for which 
the contract was made, had expired, the prisoner must be ac¬ 
quitted. 

Ann Pope’s f Sect. It is also said, that it is indispensably necessary in 
July Sess. an bdictment on this statute, to state the name of the landlord, 

* or person by whom the lodgings were let. 

The case of 
William Fatum, 

0. B. May 
Sess. 1785, co¬ 
mm AoAtn, 

Becorder. 


Sarah Bill’s 
case, 0. B. 
May Sess. 
1751. 


(a) Tlic same is 
enacted by 
S9 Oeo. 3. 

€. 57, s, 5. 


(6) Res a. Da¬ 
vis, Cases C. L. 


Case at John 
Smith Barnd, 
Dec. Sess. 
1793, on a case 
itserved for the 
opiman it te 
tMebeJuflgefi 


(9) t Sect. 10. It has also been said, that the mere act of 
pawning the furniture let with a lodging is hardly sufficient evi¬ 
dence against the lodger of his intention to convert them feloni¬ 
ously to his own use, if it appear that he had been in the habit 
of so doihg, for the purpose of supplying a temporary necessity, 
and of restoring the goodk to the lodgings at a subsequent time; 
for that the statute 30 Geo. 2. c. 24. s. 3. (a) enacts, “ That if 
“ any person shall pawn the goods of another without his con- 
“ sent, he shall, otf conviction, on the oath of one Witness before 
one magistrate, forfeit twenty shillings, and the full value of 
“ the goods; and ijf not paid, be committed to the house of cor- 
“ rectiom^’hs the *ct directsand it has been repeatedly held, 
that a statute inflicting a lesser penalty is to be taken, in that 
particular instance, as a virtual repeal of a statute inflicting a 
greater^mnalty on the same offence (b). 

t Sect. 11. It seems also, that the goods charged to hpe been 
purloined miilt be furniture of such a description as is proper to 
be let and (ised with the kind ol/lodgings. 

t Sect. 12. It has also been decided/ that an indictment on 
this statute, stating^ ffiat C. D* the defendant, at such a time and 
place, &c. “ the goods and chattels of A. B. (j|ie same goc§s and 
“ chattels being in a certain lodging-room in the dwellmjgrouse 
" of the sid A.B. there’situate, let by contract by the said A.B. 

7 to 


(9) The set of pMwiig, it» apprehended, h 
merely evidence of the intent, and may or may not 
be ctmiuive, according a* it is acconpaued or 


nnaeeofflpahied by oflier cltcomstaoces etpmisWry 
of the act and of ue hrteation of the party. 
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** to the said 0.2X to be'u*^ by the said d»D. tvith tho 
" lodging aforesaid), then and there being found, felonioaslj did 
** steal, &c.'’ is good, as being the common form constantly used, 
although for want of the word then** betwemi " equate* and 
“ let,'* It does not appear but that the contract was at mi end at 
the time the felony was committed. 

Larceny hy Servants, Sfc* 

Breach of trust by menial servants may be committed, 

1 . By their going away with such property as may be actually 
trusted to their care and keeping during the lives of their mas¬ 
ters. 

2 . By despoiling such property as is constructively under their 
care on the death of their masters. 

As to THE FIRST POINT, VIZ. Larceny by menial servants dur¬ 
ing the lives of their masters. 

•f Sect. 1. By 21 Hen. 8. c. 7. s. 1 . it is recited, " That sinstKW. 
divers, as well noblemen as other the king’s subjects, hdve, upon 
confidence and trusts, delivered unto their servants their caskets, 
and other jewels, money, goods, and chattels, safely to be kept 
to the use of their said masters or mistresses, and after such de¬ 
livery the said servants have witlidrawn themselves, and gone 
away from their said masters or mistresses, with the said caskets, 
jewels, money, goods, and chattels, or part thereof, to the intent 
to steal the same, and defraud their said masters or mistresses 
thereof, and sometime being with their said masters or mistresses, 
have converted the said jewels, money, and other chattels, or 
part thereof, to their own use, which misbehaviour so done was 
doubtful in the common law whether it were felony or not; and 
by reason thereof, the aforesaid servants have been in great bold¬ 
ness to commit such, or like offences:” and it is enacted, 

“ That all and singular such servants, to whom any such caskets,'' 

“ jewels, money, gqods, or chattels, by his or their said masters 
“ or mistresses, shall from heifceforth be so delivered to keep, that 
“ if any such servant or servants withdraw ham or them from 
“ their said masters and mistresses, and go away with the said 
“caskets, jewels, money, goods, or other chattels, or any part 
“ thereof, to the intent to steal the same, and defraW his or 
“ their said masters or mistresses thereof, contrary to tne trust 
“ and cdfnfidence to him or them put by his or thei^said masters 
“ or mistresses, or else being in the service of his said master or 
“ mistress, without assfnt or eimmandment of his masters or 
“ mistresses, he embezsle the same caskets, jewels, money, 

“ goc^, or chattels, or any part tiiereof, or otherwise convert 
“ thepame to his bwn use, with like purpose to steal it; that if 
“ thw'said caskets, jewels, money, |^ads, or chattels, that any 
" sueh servant shall so go away with> of which he ahiQ embea- 
“ zte with purpose to steal it, as is aforesaid, be of the value of 
“ %ty shillings, or above, that then the same false, fhmdulent, 

“ and uQteue act of dgmeanour from heUceforth shall be deemed Dyer, 5. 

“ and adjudged felony} and be or they so offending^ to Im pu- 

“ nished, 





LARCENY— Servants. 


Bk. 1. 


This statute 
sliaJI not extend 
to an appren¬ 
tice, or one 
withb 18 years 
of age. 97 H. 8. 
c. 17. 98 H. 8. 
c. 2. Rep, by 
1 Mar. sess. 1. 

C. 1. and made 
perpetual by 
5 £1. c. 10. 


Sec 1 Hale, 
667, 668. 
Dalt. c. 109. 
Summary, 63. 

Dyer, 5. 

Sum. 69, 63. 
3 Inst. 105. 
Dalt. c. 102. 


Summ. 63. 
Dalt. c. 109. 
Dyer, 5. 


5 Hen. 7. 16. 
€broro. 50. 
Dalt. c. 102. 


** nished, as other felons be punished for felonies, committed, by 
" the course of the common law.” 

•f* Sect. 2. But by 21 Hen. 8. c. 7. s. 2. it is provided, “ That 
this act, or any thing therein contained, shall not in any wise 
extend, or be prejudicial to any apprentice or apprentices, nor 
to any person within the age of eighteen years, going away 
with his or their master’s goods or jewels, or otherwise con¬ 
verting the same to his or their own uses, during the time of 
their apprenticeship, or being within the age of eighteen years, 
but that every apprentice or apprentices, such person or per¬ 
sons being within the said age, doing or offending contrary to 
this present act, shall be, and stand in like case as they and 
every of them were before the making of this act; the same 
act to continue and endure unto the next parliament.” 

+ Sect. 3. The benefit of clergy was taken away from all felo¬ 
nies within this statute by 27 Hen. 8. c. 17. and restored by 
1 Edw. 6. c. 12. But by 12 Anne, c. 7. it is enacted, " That 

whoever shall feloniously steal to the value of forty shillings, 
" or more, being in any dwelling-house or out-house thereto be- 
“ longing, or shall aid or assist to commit any such offence, shall 
*' be absolutely debarred of the benefit of clergy.”—But it is 
PHOViDED, " that this shall not extend to apprentices under the 
** age of fifteen years, who shall rob their masters as aforesaid.” 

In the construction of this (21H. 8.) statute it hath been holden: 

Sect. 4. Fibst, That it extends only to such as were servants 
to the owner of the goods, both at the time when they were de¬ 
livered, and also at the time when they were stolen. 

Sect. 5. Secondly, That it is strictly confined to such goods 
as are delivered to keep, and therefore that a receiver, who hav¬ 
ing received his master’s rents runs away with them; or a ser¬ 
vant, who being entrusted to sell goods, or to receive money due 
on a bond, sell the goods, &c. and departs with the money, is 
not within the statute; but that a servant who receives his mas¬ 
ter’s goods from another servant to keep for the master, is as 
much guil^pis if be had received them from the master’s own 
hands, bet^se $u^ a delivery is looked upon as a delivery by 
the master. \ 

Sect. 6v Thirdly, That it includes not the wasting or con- 
suming%f goods, howsoever wilful it may be; nor the taking 
away of an obligation, or any other bare chose in action-. 

Sect. 7. Fourthly, That it extends not to the taking of such 
things whereof the actual proptNFty is jpt in the master at the 
lime; and therefore, that if a servant having money, or corn, &c. 
delivered to him, melt down tHe money of his own head, without 
the command of his master, into a piece of plate; or tdrn the 
corn into malt, and th^run%way with them, that he is not within 
the statutdl because the ^operty of these things is so far changed) 
by altering them in such a manner, t|iat they cannot be known 
again, and the master cannot afterwards take them without a 
trespass: but it48 agreed, that if a servant ^ake a suit of clothes 
of cloth, or a pair of shoes of leather, delivered to him by the 

master. 
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master, and then run away with them, that he is ^within the sta¬ 
tute, because the property is no t^ay altered; and even in the 
first case, whether the very taking of the plate or malt be within 
the statute or not, yet I can see no reason, why the whole act of 
the servant taken together, should not- be looked upon as a con¬ 
version of'the master’s goods to his own use, with an intent to 
steal them, which brings it within the efcpress letter of the sta¬ 
tute ; and it has been resolved, that a servant who change; his 
master’s money from silver to gold, and then runs away with it, 

&c. is within the statute; and I can see no good distinction be- See Cram. 50 . 
tween that and the present case. 

t Sect. 8. Fifthly, That although the statute 21 Hen. 8. 1 Hale, 668. 
c. 7 . exempts an apprentice or servant under the age of eighteen 
years, from the pain of felony enacted de novo by this statute, 
namely, where goods are actually delivered to him, yet it leaves 
him in the same condition, as to any felony at common law, as if 
he were not excepted; and therefore if a butler, shepherd, appren¬ 
tice, or other servant, under the age of eighteen years, felonious¬ 
ly take away goods not delivered to them by the master, they are 
guilty of felony at common law, although they are under the 
value of forty shillings. 

As to THE SECOND POINT, vk. Larceny by menial servants 
after the death of their masters. 

t Sect. 9 . Menial servants were construed, by the common 1 Hale, Si5. 
law, to be quodammodo in possession of their master’s household 
goods, between the time of his death and the ascertainment of his 
legal representative, and therefore their embezzling such goods 
was held not to be felony. To remedy this inconvenience, the 
statute 33 Hen. G. c. I. after reciting, “That divers household 
servants, as well of lords, as of other persons of good degree, had 
then of late, shortly after the death of their said lords and masters, ThU wa* a pro. 
violently and riotously taken and spoiled the goods which were of cess much in 
their said lords and masters at the time of their death, and the 
same distributed among themselves;” enacts, “ That after in- |JpMiaily”about 
“ formation made to the chancellor by the executors of an^ such this king’s 
“ person, or two of them, oT such riot, taking, and spoil; the feign, to convict 
“ chancellor, by the advice of the two chief ^^ustiiki^ and chief in'dv^l offe^, 
“ baron, or two of them, may make out wri^s to such sheriffs as sometinm in 
“ shall be thought necessary, commanding them to make such defa^t*of 
“ proclamation, as by the said statute is directed, for the b|rendera g ^ ranc e . at 
“ to appear in the king’s bench at such a day, whereupon if they the return of the 
‘ make default, they snail be attainted of felony; bpt if they ap- 

pear, they shall be committed or bailed, till they have answered sinsL IM. 

' the said executors in ^ch actibns, which the said executors will 

declare against them,'or any of them, for the riot, taking, and 
‘ spoiling aforesail.” I 

By stat. 39 Geo. 3. c. 85. entitle(L“ an Act to protect masters 
against embezzlements by their clerks i^^lervants,” it^s enacted 
“ That if any servant or cl^rk, or if any person employed for the 

? “ purpose 

( 1 ) See alto II Geo. 3.1^-73. 1 .35. 14 Geo. 78. s. Sit, And lot offences by eervants in 

particular btanchca of trade, vide 5 Born. tit. Servants. 
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" purpose ia the cgpecity of a servant or clerk, to any j^rson or 
^ persons whomsoever, or to my body corporate or politic, shall 
virtue of such employment receive or take into his posses- 
" siou any money, goods, bond, bill, note, bankers’ draft, or other 
** valuable security, or effects, for, or in die name or on the ac- 
** count of his master or masters, or employer or employers, and 
" shall fraudulently embezzle, secrete or make away with the same 
" or,any part thereof; every such offender shall be deemed to 
have feloniously stolen the same from his master or masters, 
" employer or employers, for whose use, or in whose name or 
** names or on whose account the same was or were delivered to 
“ or taken into the possession of such servant, clerk, or other 
person so employed; although such money, goods, bond, bill, 
*' note, bankers’ draft, or other valuable security, was or were no 
“ otherwise received into the possession (2) of his or their ser- 
“ vant, clerk, or other person so employed, and every such of- 
fender, his adviser, procurer, aider or abettor being thereof law- 
^ fully convicted or attainted, shall be liable to be transported to 
" such parts beyond the seas as his majesty shall appoint, for any 
" term not exceeding fourteen years,” &c. 

This act was passed in consequence of the decision in Baze- 
ley’s case, who was convicted at the Old Bailey Sessions, Feb. 

1799* It appeared that he was a clerk at Esdailes’ banking-house, 
and authorised to receive money for the firm. A customer paid a 
sum of money at the compter, which it was his duty to have put 
into a certain drawer, but he kept back a c£l(X) note. The 
judges held this not to be larceny, but mere breach of trust, be¬ 
cause it had never been in the possession of the prisoner’s em¬ 
ployers. But as this would have opened a door to great frauds, 
the above act was passed to protect the interests of traders. 


t E. F.C. dsr. Upon this statute, it has been ruled that in order to warrant a 
judgment of transportation for fourteen years, the indictment must 
be specially drawn upon the statute, and that such judgment cannot 
be passed on a general indictment for larceny at common law. , 

a 

It has also been held that'the monies, &c. must be alleged to 
be the monies, &c. of the prosecutdr, and that it is not sumcient 
for Uie prd|)erty to be stated by implication, as that the prisoner 
received on account of 6. S. mid did embezzle, &c. but it must 
be distinctly stated, as in other cases of larceny, to be the property 
ofG.& (2 East, P. C. 676.) 


Seraate, &c. By stat. 3 Geo. 4. c. 38. s. 2. after reciting that whereas fre- 
stealing mauer’i quent depredations have of late been committed by clerks, ajj- 
ptenU^s, and servants, to the serous detriment and loss of their 
yean, or less masters, mistresses, or employers; and it is expedient that such 
ponishiBent, at offenders, when entitled to b^efit of clergy, should be liable to 
^ severe punishment than can nc^w by Imv be inflicted:. It 
is therefore enacted, *‘T|mtj|rom and after the passing of this act, 
^ (24th June, 1822), if aipjFclerk, apprentice, orservaatwhatsoever, 

" sh^H 


(9) Hie word* rueh matter or tiu^, em- 
hy a blunder left out of the act, ttwugh in the fair 


copy, which Mr. Eaat aay* was prepared j^bim. 
self. 
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" >1^} feloniously stefd nny goods,. chnHctUi* money, iMNsd, k«nk 
" note, cheque upon a banker or bankers’ drnft, primanssory note 
** for the payment of money, bill of exchange, or other valuable se- 
curity or effects, from or helong^g to, or in the possessimti, eus- 
" tody, or power of his, her, or their master or masters, mistress 
« or mistresses, or employer or employers, and shall be lawfully 
" convicted thereof, and be entitled to the benefit of clergy, then 
“ and in every such case, such offender or oifienders, inste|d of 
“ being subjected to such punishment as may now by bw be in* 

Aicted upon persons so convicted, and entided to the benefit of 
** clergy, may, at the discretion of the court by or before which he, 
she, or they shall be convicted, be ordered and adjudged to be 
“ transported beyond the seas for any term not exceeding fourteen 
“ years, or to be imprisoned only, or to be imprisoned or kept to 
“ hard labour, in the common gaol, house of correction, or peoF 
" tentiary house, for any term not exceeding three years.” 

The stat. 52 Geo. 3. c. 63. intituled, “ An act for more effec- EmbeMiement 
tually preventing the embezzlement of securities for money and 
other effects, left or deposited for safe custody, or other special deposited 
purpose, in the hands of bankers, merchants, brokers, attornies, with them for 
or other agents,” recites, ‘‘that it is expedient that due provision P“‘* 
should be made to prevent the embezzlement of government and *’"***' 
other securities for money, plate, jewels, and other personal ef* 
fects, deposited for safe custody, or for any special purpose, with 
bankers, merchants, brokers, attornies, and other agents, entrusted 
by their customers and employers;” and then enacts, “that if any 
“ person or persons with whom (as banker or bankers, merchant or 
“ merchants, broker or brokers, attorney or attornies, or agent or 
“ agents, of any description whatsoever) any ordnance debenture, 

“ exchequer bill, navy, victualling or transport bill, or other bill, 

“ warrant or order for the payment of money, state lottery ticket or 
“ certificate, seaman’s ticket, bank receipt for payment of any loan, 

“ India bond or other bond, or aiiy deed, note, or other security for 
" money, or for any share or interest in any national stock or fund 
“ of this or any other country, or in the stock or fund of any corpora* 

“ tion, company, or society established by act of parliament or royal 
“ charter, or any power of attorney for the sale or transfer of any 
“ such stock or fund, or any share or interest therein, or any plate, 

“ jewels, or other personal effects, shall have, been deposited, or 
“ shall be or remain for safe custody, or upon or for any special 
“ purpose, without any authority, either general, special, conditipn* 

“ al, or discretionary, to sell or pledge such debenture, bill, warrant, 

“ order, state lottery ticket or certificate, seaman’s ticket, bank re- 
“ ceipt,bond, deed, note, or other security, plate, jewels, or other 
“ personal effects, or to|,ell, transfer, or pledge the stock or fund, 

“ or share or interest in the sto^ or fund to which such security 
“ or power of attorney shall relat^shali sell, negociate, transfer, 

” assign, pledge, embezzle, secrete, or in any manner apply to his 
” or their own use or benefit, any stMh..debenture, bill, warrant, 

” order, state lottery ticket or cerweate/seaman’s ticket, bank re- 
“ ceipt, bond, deed, note, or other security, as hereinbefore men* 

“ tioned, plate, jewels, or dffier personal effects, or the stock or 
“ fui^, or share or in^rest in the stock cy fund la which such se- 
“ curity or power of attorney shall relate, in violation of good faith, 

" and 
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** and contrary to^the special purpose for which the things hereid 
** before mentioned, or any or either of them, shall have been de- 
“ posited, or shall have been or remained with or in the hands of 
** such person or persons, with intent to defraud the owner or 
" owners of any such instrument or security, or the person or per- 
** sons depositing the same, or the owner or owners of the stock or 
" fund, share or interest, to which such security or power of attor- 
“ ne;y shall relate, every person so offending in any part of the 
" united kingdom of Great Biitain and Ireland, shall be deemed 
and taken to be guilty of a misdemeanor, and being thereof con- 
“ victed according to law, shall be sentenced to transportation for 
" any term not exceeding fourteen years, or to receive such other 
“ punishment as may by law be inflicted on a person or person^ 
guilty of a misdemeanor, and as the court before which such of- 
fender or offenders may be tried and convicted shall adjudge.” 

The second section recites that it is usual for persons having 
dealings with bankers, merchants, brokers, attorneys, and other 
agents, to deposit or place in the hands of such bankers, merchants, 
brokers, attorneys and other agents, sums of money, bills, notes, 
drafts, cheques, or orders for the payment of money, with direc* 
tions or orders to invest the monies so paid, or to which such 
bills, notes, drafts, cheques or orders relate, or part thereof, in 
the purchase of stocks or funds, or in or upon government or 
other securities for money, or to apply and dispose thereof in 
other ways, or for other purposes; and that it is expedient to 
prevent embezzlement and malversation in such cases also; and 
then enacts,'' that if any such banker, merchant, broker, attorney, 
“ or other agent, in whose hands any Sum or sums of money, bill, 
“ note, draft, cheque, or order for the payment of any sum or sums 
“ of money shall be placed, with any order or orders in writing, and 
“ signed by the party or parties who shall so deposit or place the 
** same, to invest such sura or sums of money, or the money to 
" which such bill, note, draft, cheque, or order as aforesaid, shall 
" relate., in the purchase of any stock or fund, or in or upon govern- 
ment or other securities, or in any other way or for any other pur- 
" pose specified in such order or orders, shall in any manner apply 
" to his or their own use and benefit, any such sum or sums of mo- 
“ ney, or any such bill, note, draft, cheque, or order for the payment 
“ of any sum or sums of money as herein before mentioned, in 
“ violation of good faith, and contrary to the special purpose speci- 
** fied in the direction or order in writing herein before mentioned, 
“ with intent to defraud the owner or owners of any such sum 
or sums of money; or order for the payment of any sum or 'sums 
" of money; every person so offending in any part of the United 
** Kingdom, shall in like manner be deemed and taken to be guilty 
“ of a misdemeanor, and being convicted thereof according to 
" law, shall incur and suffer such punishment as is herein bojbre 
mentioned.” '• 

A 

Larceny by CUrks of the Bank of England. 

t Sect. 1. By 15 Geo. 2. c. 13. s. 12. it is enacted, " That if 
** any officer or servant of the Bank of England, being entrusted 
** with any note, bill, dividend warrant, bond, deed, or any secu- 

“ rity 
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f rity, money; or o^er eiSects belonging to the^said cdnipsmy, or 
having any bill, dividend warrant, bond, deed, or any security or 
** effects of any other person lodged or deposited with belaid coin* 
** pany, or with him as an officer or servant of the said company, 
*' shall secrete, embezzle, or run away with any such note, bill, di- 
“ vidend warrant, bond, deed, security, money, or effects, or any 
“ part of them ; every officer or servant so offending shall be 
“ deemed guilty of felony, and suffer death without benefit of 
“ clergy.” 


t Sect.^, It has been held, previous to the passing of the above Caseofj.Waite, 
statute, that it was not felony at the common law for the cashier 
of the Bank of England to steal an India bond committed to his 
care, pursuant to the statute Geo. 1. c. 32. and therefore that 
this statute creates a mw felony unknow'n to the common law.. 


The stat. 35 Geo. 3. c. 66. s. 6. and 37 Geo. 3. c. 46. for mak¬ 
ing certain annuities created by the parliament of Ireland trans¬ 
ferable and the dividends payable at the Bank of England, con¬ 
tain exactly the same provisions with respect to officers and 
servants of the Bank " entrusted with any note, bill, dividend 
“ warrant, or warrant for payment of any annuity, or interest, or 
“ money, or any security, money, or other effects of or belonging 
“ to the said governor, &c. or having any note, &c. or other ef- 
" fects of any other person or persons, body politic or corporate, 
“ lodged or deposited with the said governor, &c. or with hint 
** as an officer, or servant, &c. in pursuance of those acts.” 


Larceny by Clerh belonging to the Post-office. 

By 9 Ann. c. 10. s. 40. it is recited, “That abuses may be com¬ 
mitted by wilfully opening, embezzling, detaining, and delaying 
of letters or packets, to the great discouragement of trade, com¬ 
merce, and correspondence and enacted,** That no person Nole««siobo 
" or persons shall presume wittingly, willingly, or knowingly, to 
“ open, detain, or delay, or cause, procure, permit, or suffer to dciaycJd. 

" be opened, detained, or delayed, any letter or letters, packet or 
** packets, after the same is or shall be delivered into the general 
** or other post-office, or into the hands of any person or persons 
“ employed for receiving or carrying post letters, and before de- 
“ livery to the person or persons to whom they are directed, or 
** for their use ; except by an express warrant in w'ritiug under Exceptions. 

** the hand of one of the principal secretaries of state, for every 
" such opening, detaining, or delaying; or except in such cases 
** where the party or parties, to whom such letter or letters, 

“ packet or packets, shall be directed, or who is or are hereby 
** chargeable with the payment of liie port or ports thereof, shall 
** refuse or neglect to pay the same; and except such letters or 
** pa^ets as shall be returned for . want of true directions, and 
** indiere the party, to whom the same is or are directed, cannot 
** be found ; and that every person oc persons offending in man- • 

“ Iter aforesaid, or who shall embezzle any such letter or letters, 

** packet or packets, shall for every such offence forfeit the sum 
*' of twenty munds s the snid* penalties for any such offence com- 
“ mitted in England, Wales, or Berwick upon Tweed, to be re- 
“covered by action, bill, plaint, or information in any of her 

voi. I. M “Majesty's 
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hmcmY-^by Clerks, Sfc. 


courts of reqciirfi al Westminster; and for any sudt 
offence committed in that part of Great Britain called S^t~ 
land, to be recovered in the court of sessions or exchequer 
there; such penalties respectively to be recovered by such per¬ 
son or persons as will inform or sue for the samOj together with 
full costs of suit; and over and above such penalty as aforesaid, 
every such person or persons so offending as aforesaid, shall be 
for ever incapable of having, using, exercising, or enjoying any 
office, trust, or employment in or relating to the post-office, or 
any branch thereof.” 

Penaides ofse- ^ Sect, 8. By 5 Geo. 3. c. 25. s. 17. it is enacted, That if any 
^MUng”LTlet- ” <i®puty, clerk, agent, letter-carrier, or other officer whatsoever, 
ter with any " appointed, or to be hereafter appointed, and employed in the 
feiik billornote, « business of the post-office, shall secrete, embezzle, m* destroy any 
** letter, packet, bag, or mail of letters, which he, she, or they, 
** shall an^ may be respectively entrusted witii, or which shall 
" have com® to his, her, or their hands, or possession, by virtue 
'' of their respective employments in the said post-office, contain- 
** ing any hank note, bank post bill, biU of exchange, exchequer 
** bill, ^xmth Sea or East India bond, dividend warrant of the 
bank, South Sea, East India, or any other company, society, 
** or corporation, navy or victualling bill, seaman’s ticket, state 
lottery ticket, goldsmitii’s note for the payment of money, or 
" other bond or warrant, bill, or promissory note for the pay- 
** ment of money, or American provincial bill of credit; or shall 
** steal and take out of any letter or packet that shall come to his, 
“ her, or their hands or possession, by virtue of their respective 
employments, any such bank note, bank post bill, bill of ex- 
“ change, exchequer bill, South Sea or East India bond, dividend 
** warrant of the bank. South Sea, East India, or any other com- 
** pany, society, or corporation, navy or victualling bill, seaman’s 
" ticket, state lotteiy ticket, goldsmith’s note for the payment of 
“ money, or other bond or warrant, or promissory note for the 
‘ paymept of money, or American provincial bill of credit, with 
* intent to secrete, embezzle, or destroy ffie same; every such of- 
' fender or offenders, being thereof convicted in due form of 
' law, shall b® deemed guilty of felony, and shall suffer death as 
‘ a felon.” 


Fenolty of any 
officer, &c. em- 


l^tagc money, 


t Sect. 3, By 5 Geo. 3. c. 25. s. iy. it is further enacted, 
bMdfn^or*^ Tbut if any deputy, clerk, agent, letter-carrier, or other servant, 
applying tho " appointed, authorized, entrusted, to take in letters or pack- 
" ets, and receive the postage thereof, shall embezzle, or apply 
'' to his, her, or their own use, any money or monies by him, 
" her, or them, recoived with sjich letters or packets, for the post- 
** age thtfeof; or shall bum or otherwise destroy any letter or 
” letters, packet or packets, by him, her, or them, so taken in or 
" received ; or who, by virtue of their respective offices^ shall 
^ advance the rates upon letters or packets sent by the post, and 
** sb^ not dufy account for the money by him, her, or them, re- 
ceived for such advanced postage ; eveiy such offendm- or of- 
fenders, being thereof convicted'a^' aforesaid, shall be deemed 
" guilty of felony,” 

+ Sect. 4. 



Ch.l9. 

f 4. Hf^t 0eW. si. 0. so. i. t. If il«l«iftlJ;^Thatit is officer, or 
of <be uitilotft ii^D^itaiice to the iridoaa9 toaniliOtte of these other., wfaosb^i 
kingdoms, ^at dS lettOrS; packet^, bank ndtiiii, b!Hs tff exchihge, 
and other things, may be sent and cobv^ed by thO polit with the biimng ui/Lto 
greatest safety and aecurily; bnd it haVifag been fotfhd necessary, payment of 
that sOmfe farther regblations and providons should be made for 
that purpose,” rt* iS enacted, “ That if any deputy, cMrk, 
agent, letter-carrier, post boy, or rider, or any other officer* or 
** person whatsoever, employed, or to be hereafter employed, in 
" receiving, stamp'bg, sorting, chargihg. Carrying, conveymg, or 
** delivering letters or packets, or in any otiier business relating to 
the post office, shall Secrete, embezzle, or destroy, any letter or 
letters, packet or packets, bag, ormaUoflettem, which he, she, 
or they, shall and may be respectively entrusted with, or which 
shall have come to his, her, or their hands or possession, con¬ 
taining any bank note, bank post bill, bill of exchange, exche¬ 
quer bin, SoutA Sea or £ast India bond, dividend warrant of 
the bank. South Sea, East India, or any other Company, society, 
or corporation, navy or victualling or transport bill, ordnance 
debenture, seaman’s ticket, state lottery ticket or certificate, 
bank receipt for payment on any loan, note of assignment of 
stock in the funds, letter of attorney for receiving annuities or 
dividends, or for selling stock in the funds, or belonging to any 
company, society, or corporation,' American provincial bill of 
credit, goldsmith’s or banker’s letter of credit or note for or 
relating to the payment of money, or other bond or warrant, 
draught, bill, or promissory note whatsoever, for the payment 
of money; or shall steal and take out of any letter or packet 
that shall come to his, her, or their hundu or possession, any 
such bank note, bank post bill, bill of exchange, exchequer bill. 

South Sea or East India bond, dividend warrant of the bank, 

South Sea, East India, or any other Company, society, or cat- 
poration, navy or victualling or transport bill, ordnance deben¬ 
ture, seaman’s ticket^ state lottery tidcetor certificate, bank’re¬ 
ceipt for payment on any loan, note of assignment of stock in 
the funds, letter of attorney for receiving annuities or dividends, 
or for selling stock in the funds, or belon^g to any company, 
society, or corporation, American provincial bill of credit, gold>- 
smith’s or banker’s letter of credit or note for or relating to the 
payment of money, or other bond or warrant, draught, bill, or 
promissory note whatsoever, for the payment of money-; every 
such offender of offenders, being thereof convicted m due form 
of law, shall be deenied guilty M felony, and shall suffer death 
as a felon without benefit of clergy.” 

-^Sect. 5. By 7 Geo. 3-. c. 50. s. 3. It is further enacted. Officer., or 
That if any deputy, clerk, agent, letterearrier, officer, or othw 
person whatsoever, employed or hereafter to be empbyud in terlto^gSItyrf 
’ any business relating to the post-offiCe, shdl take atid reeCive feimy. * 

' into his, ber, or thenr hands or possession'any letter or letters-, 

’ packet or pa^ets, to be forwmded by the post,' and receive any 
sum or sums of money therewith for tlm postage thereof, shall 
bum dr otherwke destroy any letter (Mfletters, packet oi^packets, 
by Him,; her, of ffiem, so tdcen id^orrecmvt^; or if any such 

m 2 " deputy, 
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" deputy, clerk, agents letter*caiTier,-.oifficer, or other pjorson what- 
. soever,' so employed, or hereafter to be so employed, shaU ac^- 
" vance the rate or rates of postage upon any letter or letters, 
** packet or packets, sent by the post, and shall secrete, and not 
" duly account for, the money by him, her, or them, received for 
“ such advanced postage; every such offender or offenders, 
“ being thereof convicted as aforesaid, shall be deemed guilty of 
“ felony.” 

t Sect. 6. It seems that these statutes do not create any new of¬ 
fence, but that if a sorter of letters embezzle a letter containing a 
bank note, or any other of the securities for money mentioned ip 
2 Geo. 2. c. 25. he is thereby guilty of felony at common lav^’, 
although such letter was entrusted to his care. 

t Sect. 7. It has been decided, that it is not necessary tliat the 
servant employed by the post-office should have taken the oalhp 
required by 9 Ann. c. 10. s. 17. and 41. in order to be within the 
penalties of the act. 

+ Sect. 8. It hath been determiited, that if a clerk of the post- 
office be indicted on this statute, and the first count charge hini 
as " a clerk employed in charging and sorting of letters, &c.” and 
a second count, as " a person employed in the business relating 
" to the general post-office,” that the jury may legally convict the 
offender on the first count, by a special finding that he was a 
sorter only, if it appear in evidence that he was not a charger of 
letters j but that if, on such evidence, they acquit him generally 
on the first count, judgment of “ guilty” on the second count 
shall be arrested, for it is not proved that he was a person em¬ 
ployed in any other busihess relating to the post-office than as a 
sorter, and he is acquitted of having been guilty of the offence in 
diat capacity. 

t Sect. 9. It is said, that if a servant of the post-office embezzle 
a letter not containing' any of the securities mentioned in thd 
statute 2 Geo. 2. c. 25. and secrete it merely for the purpose of 
defrauding the post-office of the money which he has received 
for the postage of the letter, he is not indictable on the above sta¬ 
tute for the capital felony. 

t Sect. 10. It is also said, that it is not a capital offence within 
tlie above statute, for a servant of the post-office to secrete a let¬ 
ter containing money only, but that he may be indicted for the 
simple larceny at common law. 

By the statute 52 Geo. 3.’ which is an act for reducing into 
one act all the provisions then in force inflicting the penalty of 
death for "offences against the rettenue,' it is enacted by s. 2: 

That if any deputy, clerk, agent, letter-carrier, post-boy, or 
" rider, or any other officer or person whatsoever, employed by. 

** or under the post-office of Great Britain, in rebeiving, stamps 
f* ing, sorting, charging, carrying, conveying^ or delivering letters 
or packets, or in an^ other business-relating to' the said.office; 

** shaJl, after the passing of this act, secrete, etnbeazle^ or destroy 

“ any 
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mj letter or packet, or bag or mail of letters, wiA which he or 
“ she shall have been entrusted in consequence of such employ- 
« rnCnt, or which shall in any other manner have come to his or 
*• her hands or possession, whilst so employed, containing the 
whole,-or any part or parts of any bank note, bank post bill, 
bill of exchange. Exchequer bill, South Sea or East India 
bond, dividend warrant, either of the bank. South Sea, East 
India, or any other company, society, or corporation, navy or 
“ victualling or transport bill, ordnance delmnture, seaman’s 
“ ticket, state lottery ticket or certificate, bank receipt for pay- 
ment on any loan, note of assignment of stock in the funds, 
letter of attorney for receiving annuities or dividends, or for 
selling stock in the funds, or belonging to any company, society, 
or corporation, American provincial bill of credit, goldsmith’s 
“ or banker’s letter of credit, or note for or relating to the 
payment of money, or other bond or warrant, draught, bill, 
“ or promissory note whatsoever for the payment of money; 
or shall steal and take out of any letter or packet with which 
he or she shall have been so entrusted, or which shall have, 
so come to his or her hands or possession, the whole or any 
part or parts of any such bank note, bank post bill,' bill of 
exchange. Exchequer bill. South Sea or East India bond, divi¬ 
dend warrant, either of the bank. South Sea, East India, 
or any other company, society, or'corporation, navy or vic¬ 
tualling or transport bill, ordnance debenture, seaman’s ticket, 
state lottery ticket or certificate, bank receipt for payment of 
any loan, note of assignment of stock in tlie funds, letter of 
attorney for receiving annuities or dividends, or for selling 
stock in the funds, or belonging to any company, society, or 
corporation, American provincial bill of credit, goldsmith’s or 
banker’s letter of credit, or note for or relating to the payment 
of money, or other bond or warrant, draught, bill, or jyo- 
“ missory note whatsoever for the payment of- money; every 
“ person so offending, being thereof convicted, shall be adjudged 
guilty of felony, and shall suffer death as a felon, without 
** benefit of clergy.” # 

• 

And by sect. 3. accessaries before the fact are ousted of 
clergy, and may be tried before the principal is convicted. 

13y 24 Geo. 2. c. 11. s. 3. embezzlement by officers and ser¬ 
vants of the South Sea Company of securities committed to 
their custody, is made felony without benefit of clergy. 

Larceny of Things, which at Common Law are considered as part 

of the Freehold. 

In speaking of what things larceny, may be committed, Hawkins 
observes, in the previous part of this chapter, that they ought 
to be no way annexed to the freehold. It is. therefore necessary 
to state the alterations made by statute in this respect. 

With respect to Fences, Hedges, pnd Orchards. 

t Sect. By 43 Eliz. c. 7. Wliocvcr ahal! eut or unlawfully 

“ take 


"fWMHssf’ 
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teice awiiy any eomorgrauk^wiDg* ro|>aiiyorchar4sor gar- 
** ilepf, or break or out iu)y be4ge> pa|«a> raUti, or fence; of dig 
" up, or take up any fruiHcee or trees in apy orchard, gardeiib or 
“ elsewhere, to the intent to take and Carry the same away; or 
“ shall cut or spoil any wood, or underwoods, poles, or trees 
“ standing, not being felony bjr the laws of this realm, their pro- 
“ curers apd knowing receivers shall, on conviction by one wit- 
“ ness before one magistrate, make compensation at discretion to 
** the party injured, or be publicly wUpped." 

■> 

t Sect. 2. By 15 2. c. 2* the constable may search the 

houses of suspected wqod-steailers, and carry offenders before a 
justice, who spall he liable to the penalties of 43 £liz. if they do 
not give a safisfactory account of the wpod found in their pos¬ 
session. 

Upon these acts the following resolutions have been made. 

wo ^ these acts were not made merely against base 

' ' and indigent offenders, but that a gentleman or offender so styled 

in the conviction, is within the penalties if he is guilty of the 
offence. 

s Co. 34. f Sect. 4. That the conviction must state the nnmber and the 

Salk. 282. nature of trees cut down; for that is the measure by which tlie 

justice is to assess the damages. 

Sajcr,204. Scct. 5. That the manner also of the stealing must be stated 

in the conviction, that- the Court may judge whether it be feloni¬ 
ous or not, or whether the mopey ordered to be paid was an ade¬ 
quate compensation to the party injured. 

Stealing Shrubs and Flares. 

t Sect. 1. By 6 Geo. 8. c. 36. it is becitep, " That the dis¬ 
position of nursery-men to impovements in planting and garden¬ 
ing, through Great Britain, is of great use to the public; and 
many nursery-men, gardeners, and others, have collected and cul¬ 
tivated, at great expense, roots, shrubs, and plants of every 
country, and imported, cultivate, and exported, great quantities 
thereof^ and do thereby support themselves and many others of 
his majesty’s subjects; and whereas many evil-disposed persons, 
well knowing the value of such roots, shrubs, and plants, have, of 
late years, fi^quentiy entered ipo nurseries, gardens, and other 
inclosed grounds in general, and of the nursery-men and gar¬ 
deners in particular, and have dug up, taken, or carried away, out 
of such nurseries and garden-grounds, roots, shrubs, and plants, 
and likewise destroyed others on the spot, to a very consider- 
Penaltyoncut- aW© Value:” for remedy whereof it is bnactep, " Jljat all 
ting down, &c. aud every person and persons that shall in the night-tiap pluck 
“ "f' destroy, or ca^ away wy roots, 

\>rrooto.&c.iD shrubs, or plants, of the vidue or-five shillings, and which 
inclosed ground, shall be growing, or standings or being in the garden-ground, 

" nursery-ground, of other inclosed ground, of any person or 
** persoiM vikooMosTer, ab/JI be die^med end cowtnied to be 

** guilty 
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** fdity of fdotiy; a&d tnn^ twb pmot «r jpersoM 4h«li be 
subject and liable to the like pains and pemdtm as in cases of 
' felony: and the court> by and before whom such persoA or per- 
" sons snati be tried, sh^, and hereby have authority to trans- 
'' port such person or persons, for the space of seven years, to 
'■* any of his majesty’s plantations in America, in like manner as 
' other felons are directed to be transported by the laws and sta¬ 
tutes of this realm: • 

t Sect. 2. By 6 Geo. 3. c. 36< it is also enacted, '*-That all and 
every person and persons who shall be wilfully aiding,, abetting, 
or assisting in such plucking up, digging up, cutting, breaking, 

Spoiling, or destroying, or carrying away, such root, shrub, 
or plant, roots, shrubs, or plants, as aforesaid, of the value 
aforesaid; or who shall buy or receive such root, shrub, or plant, 
roots, shrubs, or plants, of the value aforesaid, knowing the 
same to be stolen; shall be subject and liable to the same 
punishment, as if be, she, or they, bad stolen the same: any law 
** to the Gontiary in any wise notwithstanding.’' 

t Sect. 3. By 6 Geo. 3. c. 48. s. 3. it is recited, that-** many 
idle and disorderly persons have, of late years, made a practice 
of plucking or digging up, cutting, spoiling, or destroying, and 
taking or carrying away, divers and sundry sorts of roots, shrubs, 
and plants, (many of which are of great value) out of the fields, iag ap,&c. anjr 
nurseries, gardens, and garden-grounds, add other cultivated wot, flee, out of 
lands of divers of bis majesty’s subjectsit is therefore enacted, vg^*groi!nci, 

** That all and every person who snalt pluck np, or cut, spoil, or forfeit, &c. 

destroy, or take, or carry away, any root, shrub, or plant, roots, 

" shrubs, or plants, out of the fields, nurseries, gardens, garden- 
grounds, or other cultivated lands, of any person or persons 
** whomsoever, without die Consent of the owner or owners 
" thereof first had and obtained, and shall be thereof convMed 
" upon the oath of one or more credible witness or witnesses, 
before any one or more justice or justices of the peace for die 
“ county, city, riding, division, dist{ict, or place wherein such 
offence shall have been committed, shall, for the first offence, 

** forfeit and pay such sum or sums of money as to such justice or 
“ justices shall seem meet, not exceeding forty shillings, together 
with the charges previous to and attending such conviction, to 
be ascertained by such justice or justices who shall coqvict the 
** said offender; and if any person so convicted shall again com- 
mit the like offence, and shall be thereof convicted in manner 
« aforesaid, such person and persons being so convicted, shall, for 
such second offence, forfeit and pay such sum of money as to 
" the said justice or justices shall seem meet, not exceeding five 
poim^ds, together with die charges previous to and attending 
" the ipnviction of stteh offender; and if any person so before 
" convicted, shall a third time commit the like offence, and shall 
“ be thereof convicted, such person so convicted shall, for such 
** third offence, be deemed guilty of felony, and the court, before 
" vyhom such perfon shall be tried, shaH and heitby hath autho- 
" rity to tryinsport such person, for the space of seven years, to 
** any of hu majesty's plantatiottB in Amenta, in Me manner 
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. Vt^tahles. 

.08 other felons are directed to be transported by the laws and 
statutes of this realm.” 

Sect, 4. It is settled, that this latter statute, although it make 
the oftender liable only to pecuniary penalties for the first and se¬ 
cond offence, does not repeal the o Geo. 3. c. 36. but that they 
are in pari materia for the protection of shrubs under the different 
situations described. 

f Sect. 5. It has been decided on these statutes, that 6 Geo. 
3. c. 36. applies only to the offence of stealing or destroying 
shrubs in the night-time, be their value to what amount it may. 

t Sect. 6. It is also said that the 6 Geo. 3. c. 48. was intended 
to protect roots, shrubs, and plants, both by day and nigkt. 

Stealing F^getabks. 

t Sect. 1. By 13 Geo. 3. c.32. s. 1. it is enacted, “That if any 
“ person shall steal and take away, or maliciously pull up or 
“ destroy any turnips, potatoes, cabbages, parsnips, pease, or 
“ carrots, growing or being in any garden, lands, or grounds, 
" open or inclosed, and shall be thereof convicted before any 
“justice or justices of the peace for the county or place where 
‘‘ the offence shall be committed, either by the confession of the 
“ party offending, or by the oath of one or more credible witnes.s 
“ or witnesses (which oath such justice or justices is and are 
“ hereby empowered to administer), every person so offending, 
“ and being convicted as aforesaid, shall forfeit and pay, u{K)n 
“ such conviction, such sum of money not exceeding the sum of 
“ ten shillings, over and above the value of the goods stoleu, as to 
“ such justice or justices shall seem meet; which sum of money 
“ shall be distributed between the owner of such turnips, pota- 
“ toes, cabbages, parsnips, pease, or carrots, and the overseers of 
“ the poor, or other persons having the charge and disposal of the 
“ funds of the poor of such parish or place where the offence shall 
" be committed, for the use of the poor of such parish or place, 
“ in such proportion as such justice or justices shall think 6t; or 
“ the whole of such sums shall be given to the owner of such 
" turnips, potatoes, cabbages, parsnips, pease, or carrots, or to 
“ the overseers of the poor, or other persons having the charge. 
“ and disposal of the funds for the use of the poor of such parish 
" or place, according to the discretion of such justice or justices; 
“ and in default of payment of such penalty, of which the offender. 
“ hath been convicted as aforesaid, such justice or justices shall 
and may commit such offender to the bouse of correction, therc- 
“ to be kept to hard labour for any time not exceeding one 
“ calendar month, unless such penalty shall be sooner* paid or 
“ satisfied: and if the offence is committed in that part of GrcAf 
“ Britain called Scotland, such justice or justices shall and may 
“ commit such offender to prison, th^re to remain lor time 
not exceeding one calendar month, unless such penalty shall be 
“ sooner paid or satisfied; and the bringing of the offender or 
offenders before such Justice or justices of the peace may be 
“ done, and the proceedings against offenders, under the autho- 
“ rit^ of this act, may be carried on, in the most summary manner.”. 

t Sect. 
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• t Sect. a. By 18 Gwi8»«. 88. #. 8. .^for.the more e?wy coi^ informtaon* of 
viction of persons offending against this act, it is iiirther enacted, o''n«n to be 
“ That in all informations, and other proceedings for any of the 
" offences aforesaid, the evidence of the owner or owners of 
" such turnips, potatoes, cabbages, parsnips, pease, or carrots, 

.and of the inhabitants of the parish or place where the offence 
** shall be committed, shall be taken and allowed; any law, cus> 

“ tom, rule, order, or usage, to the contrary notwithstandio|;.’' 

t Sect. 3. But by 13 Geo. 3. c. 32. s. 3. it is provided, “That 
“ where any such conviction shall be upon the oath of the owner 
“ or owners, the whole of the penalty or forfeiture shall be paid 
“ to the overseer or overseers of the poor of the parish or place 
“ where the offence shall be committed, for the use of the poor 
“ of such parish or place." 

Madder Roots. * 

t Sect. 1. By 31 Geo. 2. c. 35. s. 5. it is recited, “ that the 
growth and cultivation of madder is of great consequence to the ,”go, de'troy- 
ti adc and manufactures of this kingdomtherefore for prevent- ing madder 
ing the stealing or destroying of madder roots, it is enacted, 

“ I’hat if any person or persons shall steal and take away, or wil- to make sati”-*'* 
“ fully and maliciously pull up or destroy any madder roots faction for the 
" growing or being in any lands or grounds belonging to any 
person or persons, and shall be thereof convicted before any feCTsofutcpoor 
justice or justices of the peace of the county, town, or place, of die parish, a 
where the offence shall be committed, cither by confession of fine not exceed- 
ihe party offending, or by the oath of any credible witness or *’ *’’ 
witnesses (which oath such justice or justices is and are hereby 
authorised and empowered to administer) every person so 
offending, and being convicted of such offence in manner herein 
before mentioned, shall, for the first offence, give and pay to 
the owner or owners of the madder roots so stolen, pulled up 
or destroyed, such satisfaction for his or their damage thereby 
sustained, and within such time as the said justice or justices shall 
appoint; and shall over and above pay down, upon such convic¬ 
tion, unto the overseers of the poor of the parish where the offence 
or offences was or were committed, for the use of the said 
poor, such sum of money not exceeding ten shillings, as to the 
said justice or justices shall seem meet; and if any such offender 
or offenders shall not make such recompence or satisfaction to 
the said owner or owners, and also pay such sum to the use of 
the poor, in manner and form aforesaid; then the said justice 
or justices shall and may commit such offender or offenders to 
the house of correction, for any space not exceeding one month; 
and shall and may order such offender or offenders to be whip¬ 
ped^ by the constable, or other officer, as to the said justice or 
“ justices shall seem meet; and if any such person or persons 
“ shall again commit the like offence, and be thereof convicted as 
“ aforesaid, then he, she, or they so offending the second time, 

“ and being thereof convicted as aforesaid, shall be committed 
“ to the house of correction for three months.” 

t Sect. 8. By 31, Gfeo. 2.,c. 35. a, 6. it is provided, " That no 

“ persoff tiiirty <jayj aftet 
the offcoce. 
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** ]iefW9D er persbos ahslt bd proseeiitdd for any sach offence of 
** atealing, pulling up or destroying of madder roots, unless such 
** prosecution be begun within thirty days after the offence com- 
** mined/’ 

Breaking into Lead Mines and stealing Lead. 

f Sect. 1. By 96 Geo. 9. c. 10. s. 1. it is recited, " That by 
experience it hath been founds that wad or black cawke, com* 
monly called black lead, is and hath been necessaiy for divers 
useful purposes, and more particularly in the casting bomb 
shells, round shot, and cannon balls; and that such wad, black 
cawke, or hlaek lead, hath hitherto been discovered in one moun¬ 
tain, or ridge of hills^ only in this realm; and that great waste 
and destruction therein hath of late years been made by wicked 
and evibdisposed persons, who, by reason of the situation of the 
mine or mines, wad-hole or wad-holes of the said wad, black 
cawke, or black lead, and of the great difficulty to secure and 
preserve the same from being unlawfully broke, or by force en¬ 
tered into; and also by reason of the small punishment by the 
laws now in being, annexed to offences of the like kind, have 
been encouraged unlawfully to enter, and by force to keep pos¬ 
session of the same; and from thence unlawfully to take and 
carry away great quantities of the said wad, black cawke, or 
black lead; for the more effectual security of all and every mine 
or mines, wad-hole or wad-holes of wad or black cawke, com¬ 
monly called black lead; and for preventing the unlawful break¬ 
ing and entering into the same; or the unlawful taking and car¬ 
rying away from such mine or mines, wad-hole or wad-holes, 
any wad, black cawke, or black lead; and for punishing such 
offenders in a more exemplary manner, than by the laws in 
The entering being can now be done,” it is enacted, " That all and every 
MMlTiead "with ** P^^’son or persotis that shall unlawfully break, or by force enter 
intent to steal, “ ^ny mine or mines, wad-hole or wad-holes of wad or black 
” cawke, commonly called black lead, or into any pit, shaft, adit, 
or vein of wad, black cawke, or black lead, with an intent to 
" take and carry away from thence any wad, black cawke, or 
"black lead; or shall unlawfully'from thence take and carry 
" away any wad, black cawke, or black lead, although such mine 
" or mines, wad-hole or wad-holes, pit, shaft, adit, or vein, be 
“ not actually broke, or by force entered into by such offender 
or the assisting “ Or offenders; or shall aid, abet, assist, hire, or command any 
soiis'to ** persons to commit such offence or offences as afore- 

fcSony! > that then, and in every such case, all and every such per- 

" son or persons shall be deemed and construed to be Jfplty of 
" felony; and it shall and may be lawful for the court or judge, 

" before whom any such person or persons so offending as afore- 
Offenders to be *' said shall be lawfully convicted, to order such offender or 
ob-* offenders to be committed to the prison or gaol of^the said 
** county appointed for criminals, or to some house of'correction 
** within, the same county, for a time not exceeding one year, 

" dtere to be kept to hard labour during all the said time, and 
“ to be publicly whipt by the common hangman, or by the mas- 
" tel< of snob Itouse of correctiou^ 8t> suen limea atra at such 
** phtcfea, and in such maimer, as such court or judge shall think 

« proper; 
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*• proper; or it tliaU and wajf W kwftil fo wd leer ench oouit or 
^ jvdge, or for any odier swbMqooat court ti^ at; die same 
*• place, with the like awAoritjr ae tke fonser, to order each of- 
" fender pr offenders to be tranaported to aoaae of his miyteaty’s ortobetnms- 
" plaqtatiopa beyond the seas, for a term not exceeding seven 
" years, as such court or judge shall think most proper; and ^ ’ 

** thereupon judgment shall be given that the person or persons 
'* so ooQvict^ shidl be committed and whipt, or transported 
•• accordingly; and if transportation al^ be directed, t^ same 
" shall be executed in such manner as is or shall be provided by 
" law for the transportation of felons; and if any such person or 
** persons so committed or transported shall voluntarily escape if they 

“ or break prison, or return from transportation before the expi- 
" ration of the time for whicb he, she, or they shall be ordered from tnmspar> 

** to be transported as aforesaid, such person or persons bemg to sufler 
thereof lawfully qouvicted, shall suffer death as a felon without 
“ benefit of clergy, and shall be tried for such felony in the 
" county where he, she; or they so escaped, or whm» he, she, 

" or they shall be apprehended.” 

t Sed. 2. By 25 Geo. 2. c. 10. s. 2. it is further enacted, and a certificate 
That if any person shall be convicted or attainted of any of 
*' the offences * aforesaid, and shall voluntarily escape, break deemed 
“ prison, or return from transportatioo as aforesaid, and shall dent proof 
" be apprehended in any other coun^ or city different from that 
“ wherein the said offence was committed, the clerk of the assize, 

“ or clerk of the peace for the county or city where such convic- 
“ tion or attainder for the said offence or-offences was had, shall, 

" at the request of the prosecutor, or of any other on his ma> 

" jesty’s behalf, certify the same by a transcript in few words, 

“ containing the effect and tenor of such conviction or attainder, 

“ for which certificate two shillings and sixpence and no more 
** shall be paid; and such certificate being produced in court shall 
** be sufi^cient proof of such former conviction or attainder.” 

t Sect. 3. By 25 Geo. 2. o. 10. s. 3. it is further enacted. Receiver, of 
“ I’liat all and every person or persons who shall buy or receive 
" any wad or black cawke, pommonly called black lead, know- stolen, gniity of 
ing the same to be so unlawfully taken and carried away felony. 

** as aforesaid, shall be deemed and construed to be guilty 
** of felony, and beii^ convicted thereof, shall be subject and 
liable to all the pains and penalties which any person, or per- 
" sons can or may hy the laws and statutes of this realm be aub- 
“ ject and liable to, for buying or receiving any goods or chattels 
“ that have been feloniously taken or stolen, knowing the same 
“ to ha^ been stolen,” 

Lead or Iron, and Cogwr, Brass, or Bell-metal, affixed to 
a Dwelling-house. 

1 . By 4 Geo. 2. c. 32. it is recited, "That the Stealer, of lead, 
pernicious practice of stealing lead, iron bars, iron gates,, iron 
pafisadoes, and iron rails, fixed tq dwelling-houses, out-houses, or any*fcu^** 
coach-houses, stables, and other buildings, and fix^ in gardens, belonging there- 
orchards, court-yards, fences, and outlets, belonging to dwelling- 
bouses a^. odiev buildings, hath- of' lata -tHne l^ea muoh used, fnd 
to the great detriment of bis majesty’s subjects; and it is neces- ported fet Mven 

sary, 
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Bai^^ for the mwe eff<^tQal pveventing of such ofFentie'B, to in¬ 
flict a more exemplary punishment on such <)iFen(iers> than by 
the laws of this realm can now be done;” and it is enacted, 
** That all and every person and persons who shall steal, rip, cut, 
“ or break, with intent to steal, any lead, iron bar, iron gate, 
“ iron palisado, or iron rail whatsoever, being fixed to any 
** dwelling-house, out-house, coach-house, stable, or other build- 
“ ing'used or occupied with such dwelling-house, or thereunto 
‘‘ belonging, or to any other building wdiatsoever, or fixed in 
“ any garden, orchard, court-yard, fence, or outlet, belonging 
" to any dwelling-house or other building, shall be deemed and 
“ construed to be guilty of felony; and every such felon and 
** felons shall be subject and liable to the like pains and penal- 
“ ties as in cases of felony; and the court, by and before whom 
" such person or persons shall be tried, shall, and hereby have 
“ power and authority to transport such felons for the space of 
" seven years, in like manner as other felons are directed to be 
“ transported by .the laws and statutes of this realm; and all and 
" every person and persons who shall be aiding, abetting, or as- 
“ sisting in stealing, or in such ripping, cutting, or breaking any 
“ lead, iron bar, iron gate, iron palisado, or iron rail, fixed to 
** any dwelling-house, out-house, coach-house, stable, or other 
“ building, or fixed in any garden, orchard, court-yard, fence, or 
“ outlet, belonging to any dwelling-house or other building, or 
“ who shall buy, or receive any such lead, iron bar, iron gate, 
“ iron palisado, or iron rail, knowing the same to be stolen, 
** shall be subject and liable to the same punishments as if he, 

" she, or they had stolen the same; any law to the contrary in 
“ anywise notwithstanding.” 


All persons ^ho 
shall steal, &c. 
any copper, &c. 
fixed to any 
dwelling-house, 
&c.'shall be 
deemed guilty 
of felony, and 
may be traas- 
ported for seven 
years, &c.' 




All persons as- 
ustiiig, or who 


f Sect. 2. By 21 Geo. 3. c. 68. it is enacted, " That all and 
' every person and persons who shall steal, rip, cut, break, or 
* remove, with intent to steal, any copper, brass, bell-metal, 
' utensil, or fixture, being fixed to any dwelling-house, out- 
‘ house, coach-house, stable, or other building, used or occupied 
' with such dwelling-house, or thereunto belonging, or to any 
' other building whatsoever, or fijicd in any garden, orchard, 

' court-yard, fence, or outlet, belonging to any dwelling-house, 

’ or other building, or any iron rails or fencing set up or 
fixed it|.any square, court, or other place (such person having 
no title or claim of title thereto), shall be deemed and con¬ 
strued to be guilty of felony; and the court, by and before' 
whom such person or persons shall be tried and convicted, 
shall, and hereby have power and authority to transport such 
felons for the term of seven years, in like manner as other 
felons are directed to be transported by the laws and statutes 
of this realm; or to order and direct that such offender be kept 
and detained in prison, and therein k^ept to hard labour for any 
■ time not exceeding three years, nor less than one year; and 
' within that time, if such court shall think fit, such offender 
‘ shall be once, or oftener, but not more than three times, pub- 
' Jicly whipped.” 

, S^ft. 3, By 21 Geo. 3. c, 68< it is further enacted, " That 

“all 



all and every person and persons who shall be ai^ng, abdttin^, slislibay. KaUt 
“ or assisting, in stealing, or in inch ripping, cutting, breaking, to »vie pvaUte 
" or removing any copper, brass, bell-metal, utensil, *or fixture, 

'' fixed to any dwelling-house, oub-house, coach-house, stable, or 
“ other building, or fixed in any garden, orchard, court-yard, 

fence, or outlet, belonging to any dwelling-house, or other 
“ building, or any iron rails, or fencing, set up or fixed in any 
“ square, court, or other place; or who shall buy or receive any 
“ such copper, brass, bell-metal, utensil, or fixture, iron rails, 

“ or fencing, knowing the same to be stolen, shall be subject 
“ and liable to all and every the same punishments, pains, and 
“ penalties, as if he, she, or they, had stolen the same, although 
“ the principal felon or felons has not or have not been convicted 
“ of stealing the same; any law to the contrary in anywise not- 
“ withstanding.” 

t Sect, A, It is clear, that these statutes create a neio fehny, Rcxb.T.Jos- 
ami therefore the indictment must state whatever the statute 
makes constituent parts of the offence, and conclude contra for-' conm Aba’ib, 
mam slatldi. Becorder. 

t Sect. 5. It seems also, that as the legislature has created a Josling’s case, 
new felony, it partakes of course of all those qualities which arc 
incidental to a felony at common law, and therefore that the in¬ 
dictment must affix a value to the property stolen, in order that 
it may appear either grand or petit larceny. 

t Sect. 6. But it has been said, that an offender against this By Gits, 2?«. 
statute cannot be rendered guilty of a capital offence, by stating ■ 

that he “ burglarioitslif broke and entered the dwelling-house in carragon, 0.*B. 

“ the night-time, and then and there stole such a quantity of in Uie year , 

“ lead, iron, 8 lc. the same being fixed to the said dwelling-house, 

“ &c.” for the legislature has described the offence, and limited 
the punishment. Sed quart. 

t Sect. 7. It hath been ruled, on an indictment for stealing Hedges’ case, 

“ iron window sashes,” that if it appear that the window frames 
from which tlie sashes were taken were fixed into their proper 
places, but that the sashes were neither hung nor beaded in the Jmke. 
frames, but merely fastened in by laths nailed across the frames, 
to prevent their falling out, they are not fixed to the freehold 
within the meaning of these statutes. 

t Sect. 8. So also it has been held, that " a wooden gate, ciwlUs’s case, 

“ with an iron spring latch and clasp, and two pieces of iron, As- 

“ called upper eyes, which may be lifted on and off tlie hooks rmGorit^T 
“ of the gate-post at pleasure,” is not a fixture to the freehold. , Juake. ’ 1 

t Sect. 9. It has also been repeatedly ruled, that a window Senior’s case, 
casement, made of iron, lead, and glass, is not within these sta- Cases C. t. J 

tutes; for the words, “ lead, iron bar, iron grate, iron palisado, | 

“ iron rail, or copper, brass, or bell-metal utensil,” are to be ‘ | 

taken as substantive nouns, and not as adjectives, describing the i 

qualities of the things mentioned; and therefore, as a casement | 

is not among the things enumerated, it is not within the statutes. j 

t Sect. j 
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BKCM*8eaM^ 
0,B. Feh. 
Sew. 1785. 


*t* i84ff. 10. So 4bo k bii btfen held, tiiat a 9toek*tock, whk^ 
is « fock wkb kon-woik watds io a tvodden frame, is not wiUiiA 
tb^ statutes. 


Jos-Hickman’i f Sect. 11. It has been decided, that “ a church'* is ** a huild- 
case, O.B. *• ing** M'itfain the meaning of these statutes; and that an indict- 

stealing lead affixed thereto, is good, although it do not 
served for the mention the person in whom the freehold, to which the property 

opinion of the takenVaS affixed, resided. 

Judges. 

Iron rails fixed to a tombstone in a churchyard, was ruled 
not t» be within the meaning of these statutes. J. Davis’s case; 
O. B. Jan. 1792. 


Clarke’s case, 
O.B. Feb. 
Sess. 1781. 


Mamed’s case, 
O.B. June 
Sess. 1785, eo- 
ram Heath, 
Justice. 

The ease of 
Brown and 
Stephens, O.B, 
April Sew. 
1791. 


t Sect. 12 . But it has been held, that an observatory placed 
in the middle of a gentleman’s garden grounds is not " a build- 
" ing used and occupied with a dwelling-house” within the mean¬ 
ing of these statutes. 

Seet. 13v It has idso been held, that an iron bar affixed to the 
copper-hole of a hot-house or green-house, in a garden, is within 
these statutes. 

f Seet. 14. But it has been held, that an iron grate fixed to 
the ground over the mouth of a sewer, in the middle of a public 
highway, and not belonging to any building, but to the commis¬ 
sioners of severs, is not within the statute 4 Geo. 2. c. 32. 


The case of 
Thomas Breeae, 
eoram Adaid, 
Recmier. 


t Sect. 15. It has been held, that an indictment on 4 Geo. 2. 
c. 32. for stealing lead i^xed to a dwelliog-house, is not main¬ 
tained by evidence that it was lead belonging to a sink, and that 
it was only cut, ripped, and turned up, but not taken away; but 
such evidence would maintain an indictment for cutting and rip¬ 
ping the lead witb intent to steal. 


Of Things in which none have a determinate Property at Common 

Law. 

There can be no felony at common taw, as Hawkins has ob¬ 
served, of things, in which no one had a property at the time of 
the fact committed. It follows from hence fliere could be no 
property in any animals naturte before they were reduced 
into possesion by being either dead or reclaimed. The legisla¬ 
ture has again interfered in these instances by making it larceny 
to take certain of these animals in their wild state by persons 
having no title to take them. 


The penalty (hr 
breaking a park 
or w«urren,or 
for hontii^of 
conks. 

'13 Car.*, 
stat. 1. c. 10. 
Farther pro¬ 
vided by 
7 Jac. 1. c. 13. 
sect. 4 


As to Rabbits. 

Sect. 1. By 3‘Jac* 1. c. 15. s. 2. it is enacted, " That if any 
person or persons shall, in the night time, or by day, wrong- 
fidly or unlawfully break or enter into any park impaled, or 
any other several grounds, inclosed with wdl, pale, or hedge, 
and used or kept for the keeping, breeding, and cherishing of 
any conies^ and wron^ully or unlawfully shall hunt, drive, or 
chase out, or teke, kiU, or slay any conies within any such im¬ 
paled paik, or closed ground with pale, wall, or other inclosure 
as aforesaid, against the will, mind, or pleasure of the owners, 

occupiers, 
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occupierB^ or poaseMCMiefB of tho noiM^ iMibam imM tide 
or4tutborit7 so to lio, sEid tibiereof riiin be iswfu%,coffin«ted 
at'the suit of our sovoreigB lord the ki^, lus heiri^or su^ 
cessors, or the party grieved, shall suffer imprisODin«Dtt of his 
or their bodies by die space of three monthe; and also shall 
yield and pay to the party grieved his treble dauMiges and costs, 
to be assess^ and rated by the justices before whom he or 
“ they shall be convicted, after the' said duve moRtlis expir^ $ 

" and shall find sufficient sureties for bis and their pod abeariug 
" against the king, his heirs aad successors, and all his liep 
people, for the space of seven years after, or else shall remain 
and continue still in prison without bail or mainprize, until 
“ such time as he or they so offending shall find sufficient sure- 
ties during the said time and space of seven years." 

f Sect. By 3 Jac. 1. c. 13. s. 3. it is further miacted, what justices 
“ That the justices of oyer and temriner, justices of assize in may hear and 
“ their circuits, and justices of peace and gaol delivery in their 
“ sessions, shall, by virtue hereof, have power and authority to said. 

“ enquire, hear, and determine all and singular the said offences, 

" by examination of the offenders, and to make and award pro* 

“ cess thereupon, as well upon indictments taken before them, 
as by bill of complaint, information, or any other action; in 
“ which said suit or action, no essoin, wager of law, or ^otec- 
“ tiou shall be allowed." 

t Sect. 3. By 3 Jac. 1. c. 13. s. 4. it is also enacted, “ That The remedy 
" it shall and may be lawful to the party grieved, to sue and take of party 
“ his further remedy against all and every such offender and 
'* offenders, for his loss and damages, and to recover the treble 
“ value of the same in that behalf, as well before the justices of 
“ oyer and ^emmer, justices of assize in their circuits, and jus- 
“ ticcs of the peace and gaol-delivery in their sessions, or else- 

* where in any other the king’s majesty’s courts of record at 

* Westminster: and that upon true satisfaction of the said treble 
' damages to the party grieved, or upon the confession or ac- 
'* knowledgment thereof by the said party offending, before the 
‘justices in open sessions holden for the county wherein the 

‘ same offence shall be comifiitted, it shall be at the liberty of In what case 
‘ the said party grieved, to whom the said offence is committed, 

* to release at his pleasure the suretyship of the good be^viour, beLvio^may 
‘ at any time within the said seven years or before; any thing in be released 

‘ this present act before-mentioned or declared to the contrary *»y.tbc party 
‘ notwithstanding.” 

t Sect. 4. By 3 Jac. 1. c. 13. s. 5. it is further enacted, '^’That Btnaliyfor 
' if any person or persons, not having any manors, lands, tene- *boot«tgwiUi 
‘ meats, or hereditaments, of the clear yearly vdue of foityt* 

‘ pounds, or not worth in goods or chattels the sum of> two hun- keeping of 
' dred pounds, shall use any gun, bow, or cross-bow, to- kill any 
' conies, or shall keep any engtne-hayes, gate-netsy purse-nets, 

’ ferrets, or coney-dogs, except such p«-8on or persons as shdl' 

' have any ground imparked with pale, or inclosed wityii wall or 
’ hedge as aforesaid, used for the keeping, breeding, or cherish- 
' ing of any conies, die increasing^ of which said conies shall 
amount to the clpar yearly vahte of forty ^illiugS) to letten 

at 
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** at the least, or keepers or warreoers in their parks,. w8rrens,<or 
grounds belonging to their chm-ge; that then anj person having 
lands, tenements, or hereditaments, of the clear yearly value of 
** one hundred pounds in fee-simple, fee-tail, or for life, in his 
** own right, or in the right of his wife, may take from the person 
** or possession of such malefactor or malefactors, and to his 
own use for ever keep, such guns, bows, cross-bows, or engine- 
“ hayes, gate-nets, purse-netS, ferrets, and coney-dogs.” 

Inwhat case f gect. 5. By 3 Jac. 1. c. 13. s. 6. it is furdier enacted, “That 
may dischaigo ** person or persons, at any time hereafter, shall fortune to 
the witojrof ‘‘ be boUnd before any the justices before-mentioned, to the king, 

good abeariog. « his hcirs or successors, for his or their good abearing for seven 
“ years, according to the tenor of this act, and the same party or 
" parties so bound shall afterward, within the said seven years, 
“ come before the justices of the peace of the said county where 
“ the said offence was committed, or some of them, in open 
“ quarter-sessions, and there in the said sessions confess and' 
“ acknowledge his or their said offence or offences, and that he 
“ or they is or are sorry therefor, and satisfy the party or parties 
grieved, according to the tenor of this act: that then the same 
“justices before whom the said confession shall be so made, 
“ shall and may have power and authority by virtue of this act, 
“ in the same open sessions, or in any other sessions afterwards 
“ to be holden before the said justices in the said county, within 
“ the said term of seven years, if it shall seem good to their dis- 
“ cretions, to discharge the said recognizance and bond so taken, 
“ and also the said party and parties so bound; this act, or any 
“ thing therein contained, to the contrary thereof notwithstand- 
“ ing.” 

t Sect. 6. By 3 Jac. 1. c. 13. s. 7. it is provided, “ That this 
** act, or any thing herein contained, do not extend to any park 
“ or inclosed ground hereafter to be made and used for conics, 
“ without the grant or licence of our sovereign lord the king, his 
" heirs or successors.” 


t Sect. 7. By 3 Jac. 1. c. 13. s. 8. it is further provided, 
“ That this act, nor any therein contained, shall extend to any 
“ offence or offences concerning the hunting, chasing or killing- 
“ of conies, which shall be done or committed in the day-time, - 
“ but only to such offences as shall be hereafter done or com- 
“ mitted in the night-tinae only; any thing in this act contained - 
“ to tlie contrary thereof notwithstanding.” 


No person shall 
kill conies in s 
#Brren not 
inclosed. 


t Sect. 8. By 22 and 23 Car. 2. c. 25. s. 4. it ts recited, 
“ That divers warrens and grounds, not inclosed, are used for 
the breeding and keeping of conies in several parts of thifi king¬ 
dom, and that sundry dissolute and disorderly persons have been 
much encouraged to kill and destrQy the conies in such warrens 
and grounds not inclosed, in the night-time, for that the same is 
not prohibited or punishable by the statutes in that behalf made 
and provided., which extend only to the stealing and killing of- 
conies m'warrens or pounds inclosed and enacted, “ That* 
“ if any person or persons shall at any time enter wrongfully 
into.any warren or ground lawfully used pr kept for the breeding • 

“or 
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" or keeping of coniee (elthongh same-be not ^osed), and 
•* diere shall cbase, take, or kill any coniee -i^inat tba wiU of 
'< tlw owner or occupier thereof, not having lawful* tide or 
** authority so to do, and shall be thereof lawfully conyicted in 
<* manner hereafter following, th^ parties so offending shall yield 
** to the party grieved treble damages and costs, and suffer im- J'orfeitnre. 

" prisonment by the space of three umnths, and after, till tiiey 
shall find sureties for their good abearii^/' • 

t Sect. 9. By 22 and 23 Car. 2. c. 25. s. 5. it is recited, no person ah»ii 
That divers idle and disorderly persons living near unto war- in the night kill 
rens, have of late time used to lull and take the conies upon*the 
borders of the same, and, under colour thereof, do oft-time enter ^ wwren.w- 
into the said warrens, and there take and kill conies in the night- cept the owner 
time, when they cannot easily be discovered:” and enacted, of ground. 

That no person or persons shall at any time hereafter, kill or 
" take in the night-time any conies' upon- the borders of any 
“ warrens, or other grounds lawfully used for the breeding or 
** keeping of conies, excepting only such person or persons as 
“ shall be owner of the soil, or lawful occupier or possessor of 
the ground, or any person or person's employed by him, her, or 
them, whereupon such conies shall be so killed or taken, upon 
pain that every person so offending, and being thereof lawfully 
convicted in manner hereafter following, shall give the party or 
parties injured, such recompense or satisfaction for his or their The penalty, 
damages, and within such time as shall be appointed by the 
justice before whom such offender shall be convicted, and over 
and above pay down presently unto the overseers, for the use 
of the poor of the parish where such offence shall be com¬ 
mitted, such sum of money, not exceeding ten shillings, as the 
said justice shall think meet: and if such ofleuder or offenders 
do not make recompense or satisfaction to the said party or 
parties injured, and also pay the said sum to the poor in man¬ 
ner and form aforesaid, then the said justice shall commit the 
said offender or offenders to the house of correction for such imprijonment. 
time as the said justice shall think fit, not exceeding one 
« month.” 

t Sect. 10. By 9 Geo. 1. c. 32. “ If any person or persons, 

** being armed with swords, fire-arms, or other offensive weapons, 

" and having his or their faces blacked, or being otherwise dis- 
“ guised, shall appear in any forest, chase, park, paddock, or 
" grounds inclosed with any wall, pale, or other fence, or in any 
“ warren or place where conies have been or shall be usually 
** kept, or shall unlawfully rob any warren or place where conies 
are usually kept; or shall forcibly rescue any person, being 
“ lawfully ft custody of any officer or other person, for any of the 
offences above-mentioned ; or if any person or persons shall, 

" by gift or promise of money or other reward, procure any of his 
'' majesty’s subjects to join him or them in any such unlawful 
act, every person so offending shall suffer death without benefit 
‘ of clergy.” Repealed by 4 Geo. 4. c. 54. as to so much of 
the above act which takes away benefit of clergy. 

t Sect. 11. By 5 Geo. 3. c. 14. s. 6. it is recited, “ That PeraoiM COB- 
there are many thousand acres of land in this kuigdom altogether 
yoi.i, N unfit 


f 
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in the night- Unfit for culfivatioo, and jet the same are capable of rendering 
fak^ ^r*kiii. profit, by the breeding and maintaining conies; as well to 

ing'con?es' ’ Owners of such lands, as to a multitude of industrious manu- 
there,maybe facturers, who gain their livelihood by working up coney wool; 
punished tyr and that a great part of the said land is already used as warrens, 
^n sportation, breeding and maintaining conies; but because divers dis¬ 

orderly persons, neglecting their own lawful trades, have betaken 
thenlselves to the taking, killing, and stealing of conies in the 
night-time, whereby the owners and occupiers of such warrens 
are greatly discouraged, and many such owners and occupiers > 
have been induced to destroy such warrens, and others have been 
deterred from stocking other lands, to the great prejudice of the 
manufacturers of this kingdom; and that the provisions already 
subsisting have, by experience, been found insufficient for the 
effectual preservation of conies in warrens;” and enacted, 
“ That if any person or persons shall wilfully and wrongfully, in' 
the night-time, enter into any warren or grounds lawfully used 
" or kept for the breeding or keeping of conies, although the 
“ same be not inclosed, and shall then and there wilfully and 
" wrongfully take or kill, in the night-time, any coney or conies, 
“ against the will of the owner or occupier thereof, or shall be 
“ aiding and assisting therein, and shall be convicted of the same 
" before any of his majesty’s justices of oyer and terminer, or ■ 
“ general gaol delivery, for the county where such offence or of- 
“ fences shall be committed; every such person and persons so 
" offending, and being thereof lawfully convicted in manner 
“ aforesaid, shall and may be transported for the space of seven 
years, or suffer such other lesser punishment by whipping, 

" fine, or imprisonment, as the court, before whom such per- 
“ son or persons shall be tried, shall, in their discretion, award 
" and direct.” 

t Sect. 12. By 5 Geo. 3. c. 14. s. 7. it is provided, “ That no 
“ person who shall be convicted of any offence against this act, 

“ shall be liable to be convicted for any such offence under any 
“ former act of acts, law or laws, now in force.” 

+ Sect. 13. By 5 Geo. 3. c. 14.- s. 8. it is recited, “ That 
great mischief and damage had been, and still may be occasioned 
by the increase of conies upon the sea and river banks in the 
county’bf Lincoln, or upon the land or ground within a certain 
Act not toe*, distance from the said banks;” and enacted, “ That nothing 
tend to destroy- « in this act contained shall extend, or be construed to extend, to 
tile day'-time “ prevent any person or persons from killing and destroying, or 
in Linwin, «ic. “ from taking and carrying away, in the day-time, any conies that 
" shall be found on any sea or river (1) banks, erectei^' or to be 
*' erected, for the preservation of the adjoining lands ^^m being 
overflowed by the sea or river waters, so far as the flux and 
reflux of the tide does or shall ei^tend, or upon any land or 
“ ground within one furlong distance of such sea or river banks, 

" so far as the flux; and reflux of the tide does or shall extend,. 
** or upon any land or ground within one furlong distance of such 

sea" 

(1> Titn asentpt^ i{i,e}iKk^yr. meant to protect the see and river banks, to which the burrowa of) 
rabbits will ,(|io couinac^K oiiiuge. ' 
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** sea or river banks; but that it shall and may be lawful to and 
" for any person or persons to enter upon any such banks^ land, 
“ or ground, as aforesaid, within the said county of Lincoln, and 
*• to kill, destroy, take, and carry away, in the day-time, to his or 
their own use, any conies so found upon any such banks, land, 
“ or ground, as aforesaid, within the said county, he or they doing 
“ as little damage as may be to the owner or tenant of spcn 
“ banks, land, or ground; any thing in this or any other act con- 
tained to the contrary notwithstanding.” 

+ Sect. 14. By 5 Geo. 3. c. 14. s. 9. it is also provided, “That 
“ no person or persons shall be obliged to make satisfaction for 
any damages that may be occasioned by such entry, unless 
" such damages shall exceed the sum of one shilling.” 

The general result of these statutes appears to be, that by st. 
of Jas. 1. c. 13. if a wrongdoer shall hunt, drive out, take, or 
kill any coney, in the night-time, in any inclosed ground kept for 
that purpose, which was such at the time of passing the act, 
or has become so since by the king’s licence, he may be prose¬ 
cuted for the misdemeanor at the assizes or sessions. By the 
stat. 22, 23 Car. 2. c. 23. s. 4. if he chase, take, or kill any 
coney, either by day or night, in any ground used for keeping 
conies, whether inclosed or not, he is liable to be convicted be¬ 
fore a magistrate. The stat. 5 Geo. 3. c. 14. gives jurisdiction 
to the justices of oyer and terminer and gaol delivery, where the 
offence of taHng or killins any coney is committed, in the 
night-time, in any ground wnich is usually appropriated for the 
keeping of them, whether inclosed or not; and gives a discre¬ 
tionary power of transporting the offender. And if any such 
place, where hares or conies are kept, be robbed at any time by 
any offender armed and disguised, it is made felony without be¬ 
nefit of clergy by the stat. 9 Geo. 1. c. 22. (2 E. P. C. 614.) 

But now by stat. 4 Geo. 4. c. 34. the punishment of death 
inflicted by the 9 Geo. 1, on those killing conies, and being 
armed and disguised, is repealed; in lieu whereof is substituted 
transportation for seven years, or imprisonment for three years, 
with or without hard labour, at the discretion of the court. 


Deer Stealing. 

t Sect. 1. By 9 (1) Geo. 1. c. 22. " If any person or persons, 
" being armed with swords, fire-arms, or other offensive wea- 

“ pons. 


, (0 This act^bich is generally known by the 
title of the Blipk Act, creates a variety of of¬ 
fences, of which the following is an abstract. 

(1) " If any person or persons, being armed mUk 
fmirde, fire^arme, or other (ffendve toeapons, and 
having his or their faem bladted, or being otherwiee 
duguiied, shall appear in any forest, chase, park, 
paddock, or grounds inclosed with any wall, pale, 
wherein any deer Itave been or 
shall be usitally kept. 

(*) in eny warren or plat* where conies 
bate Mwn or shd be usnstly bept* 

0r(3yiDany high road, open heath, oomnoa 
or down. 


Or (4) shall nnlawfully and wilfully hunt, 
wound, kill, or destroy any red or fallow deer. 

Or (o) unlawfully rob any warren or place where 
conies or hares are usually kept. 

Or (6) shall unlawful^ sw, take and carry 
away any fish out of any nver oiH>ond. 

Or (7) if any person or persons (that is, not being 
armed or tUtguued, or tdiether to or not) shall unlaw¬ 
fully and wilfully hunt, wound, kiU, des^y, or 
steal any red or fallow deer fod or kept in any 
places in any of bis majes^s forests or chases 
wbkb are or shall be indosed with pales, rails, or 
other fences; orinanypark, paddock, 
dosed wb«e deer have been or shall be usually kept.' 

2 
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pon9> and having hia or their faces blacked, or being otherwise 
disguised, shall appear in any forest, chase, park, paddock, or 
grounds inclosed with any wall, pale, or other fence, wherein 
any deer have been or shall be usually kept, or shall unlaw¬ 
fully and wilfully hunt, wound, kill, destroy, or steal any red or 
fallow deer; or if any person or persons (whether armed and 
disguised or not) shall unlawfully and wilfully hunt, wound, 
kill, destroy, or steal any red or fallow deer, fed or kept in any 
places in any of the king’s forests or chases which are or shall 
be inclosed with pales, rails, or other fences; or in any park, 
paddock, or grounds inclosed, where deer have been or shall 
be usually kept; or shall forcibly rescue any person, being law¬ 
fully in custody of any officer or other person, for any the said 
offences; or shall, by gift or promise of money, or other 
reward, procure any to join him or them in any such unlawful 
“ act: every person so offending, being thereof lawfully con- 
** victed (in any county in England), shall be guilty of felony 
“ without benefit of clergy; but not to work corruption of 
blood, nor forfeiture of lands or goods.” 


t Sect. 2. By 16 Geo. 3. c. 30. it is recited, that the 
statutes now in force for the discovery and punishment of deer- 
stealers are numerous, and many of them ineffectual: and 
whereas the good purposes thereby intended might be better 
effected, if such of the said statutes as are found to be defective 
were repealed, and such good provisions as are therein contained, 
together with such further provisions as may be expedient, were 
Penalty on any reduced iiilo one act;” and therefore enacted, “ That if any 
8han'hLrt!*&c. ** person or persons shall course or hunt, or shall take in any 
any fallow deer, ** slip, noose, toyle, or snare, or shall kill, wound, or destroy, or 
in any forest, “ shall shoot at, or Otherwise attempt to kill, wound, or destroy, 
or shall carry away, any red or fallow deer, in any forest, chase, 
** purlieu, or ancient walk, whether inclosed or not, or in any 
** inclosed park, paddock, wood, or other inclosed ground, where 
" deer are, have been, or shall be usually kept, without the con- 
“ sent of the owner, or without being otherwise duly authorised, 
" or shall be aiding, abetting, or a ssisting therein or thereunto, 
every person so offending, by coursing, hunting, shooting at, 
“ or otlierwise attempting to kill, wound, or destroy, or by aiding 
“ therein, or thereunto, shall forfeit, for every such offence, the 
sum of twenty pounds; and every person so offending by 
“ killing, wounding, or destroying, or by taking in any slip, 

,' noose. 


Or (B) shall unlawfully and maliciously break 
down the mound or head of any fish-pond whereby 
the fish sliall be lost and destroyed. 

Or (9) shall unlawfully kill, maim, or wound 
any cattle. 

Or (to) cut down or otherwise destroy any 
trees planted in any avenue, or growing in any 
garden, orpliard, or plantation, for ornament, shel¬ 
ter, or profit. 

Or (11) sliall set fire to any bouse barn, or out- 
boose, or to any hovel, cock, mow, or stack of 
corn, stmr, or wood. 

Or (Ifi) ifaaU Wllfony and malicioosly shoot any 
person iii dwcl&hg-boaie or other place. 

Or (IS) Aall kaowingJy send any letter without 


any name subscribed thereto, or signed with a fic¬ 
titious name, demanding money, venison, or other 
valuable thing. ' '■'t. 

Or (14) shall forcibly rescue any person being 
lawfully in custody of any officer or other person 
for any ofi, the offences before-mentioned. 

Or (l5) if any person or persons shall, by g^ft 
or promise of monby, or other reward, procure any 
of hb majesty’s subjects to join him or them in 
any such unlawful act, every person so offendine, 
being thereof lawfully convicted, shall be. ad¬ 
judged guilty df felony, and shall suffer death as 
in cases of felony without benefit of clergy.”—Seo 
postas as to the repeal (by at 4 Gen. 4. e. 54^) 
of so much as excludes benefit of clergy, p. 189. 
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DOOM, toyle,.or snare, or by cariying away, or by aiding therein 
*' respectively, shall, for every deer so wounded, killed, d^troyed, 

« taken or carried away, forfeit and pay the sum of thirty 
“ pounds; and if the offender in any of the cases aforesaid shaU 
be a keeper of, or person in any manner entrusted with the 
“ custody or care of deer, in the forest, chase, purlieu, ancient 
" walk, or inclosed park, paddock, or wood, or other inclosed 
" place, where, the offence shall be committed, every suclf of- 
fender shall forfeit and pay double the penalty herein-before 
appointed to be paid by other offenders; and if any person or 
persons, after having been convicted of. any of . the aforesaid 
“ offences, shall-offend a second time against this act, by com- 
“ mitting any of the aforesaid offences, such second offence, 

“ whether it be the same as the first offence, or be any other of 
the aforesaid offences, shall be deemed and adjudged to be 
‘‘ felony, and the person guilty thereof, being lawfully convicted 
" upon indictment, shall be transported to one of his majesty’s 
“ plantations in America for the space of seven years.” 

t Sect. 3. By 16 Geo. 3. c. 30. s. 2. it is further enacted, 

“ That every person who hath been, or, before the commence- Pewms con- 
“ ment of this act, shall be convicted under any statute now in 
“ force, for unlawfully hunting, coursing, killing, taking, or carry- itiii liabie tu 
“ ing away, any deer out of any forest, chase, purlieu, ancient penalties, &c. 

** walk, park, paddock, wood, or inclosed ground, shall be sub- 
ject and liable to the several pains' and penalties by such sta- 
“ tute provided, in like manner as if this act had not been made; 

“ and in case any such offender shall, after the commencement of 
“ this act, be guilty and convicted of any of the aforesaid of- 
“ fences against this act (the legal proof of such first or former 
“ conviction having been first made), every such person shall be 
" deemed and adjudged to have committed a second offence 
“ against this act, in like manner as if this act had been in force 
" at the time of such first conviction, and as if such conviction 
“ had been made under the provisions of this act.” 

t Sect. A. By l6 Geo. 3. c. 30. s. 3, After reciting, “ To How justices 
the intent that the prosecution of persons w'ho shall offend a prueeed* 
second time in manner aforesaid, may be carried on with as 
little expense and ti’ouble as is possible,” it is further enacted, 

“ That the justice before whom any person shall, after the com- 
" mencement of this act, be convicted for the first time of any of 
" the offences before described, shall transmit such conviction, 

'' under his hand and seal, to thc^ quarter-session which next 
** after such conviction shall be holden for the county, riding, 

“ division, city, town, or place, wherein such first offence shall be 
“ committed, ^ere to be filed by the clerk of the peace, and to 
“ be kept amongst the records of the peace; and such convic- 
“ tion so filed, or a true copy thereof certified and subscribed by 
" such clerk of the peace, shall be sufficient evidence to prove 
" the conviction of such first offence as aforesaid.” 

'}' Sect. 5. By 16 Geo. 3. c. 30. s. 4. it is further enacted. Justices may 
" That it shall be lawful for any one justice of .the peace, upon 
'f complaint made to him on oath by any credible person, that 

there 
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In case persons 
cannot be con* 
•victed, how 
joslu'cs to 
proceed. 
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tikere is reason to suspect any person or persons of tutvin^p in 
** his, her, or their custody or possession, or in any dwejhng- 
** house, out-house, yard, garden, or place, any red or fallow deer, 
which shall have been unlawfully kill^, or tlie head, skin, or 
other part thereof, or any slip, noose, toyle, snare, or other en- 
** gine, for the unlawful taking of deer, by warrant under his 
•• hand and seal, to cause such person and persons, and such 
" dwelling-house, out-house, garden, or place, to be seuched; 
** and if any red or fallow deer suspected to have been unlaw- 
fully kill^, or the head, skin, or other part thereof, or any slip, 
“ noose, toyle, snare, or other engine, suspected to be used for 
** the unlawful taking or killing of deer, shall be found in his, 
*' her, or their custody or possession, or in such dwelling-house, 
“ out-house, garden, or place, to cause the same, and such per- 
** son or persons so having possession, or in whose dwelling- 
'* house, out-house, garden, or other place, the same shall be 
found, to be brought before any justice of the peace having 
''jurisdiction; and if such person or persons shall not produce 
" before such justice the party of whom he, she, or they received 
“ the same, or satisfy such justice that he, she, or they camelaw- 
" fully by such deer, or the head, skin, or other part thereof, or 
" had a lawful occasion for such slip, noose, toyle, snare, or other 
" engine, or did not keep the same for any unlawful purpose, 
" then every such person shall forfeit any sum not exceeding 
" tliirty pounds, nor less than ten pounds, at the discretion of 
“ such justice.” 

+ Sect. 6. By 1l6 Geo. 3. c. 30. s. 5. it is further enacted, 
" That if any red or fallow deer, suspected to have been unlaw- 
" fully killed, or the head, skin, or other part of such deer shall, 
" on a search under a warrant from any justice of the peace, be 
** found in the possession or custody of any person or persons, 
" or in any dwelling-house, out-house, garden, or other place, or 
shall be proved to have been in the possession, house, out- 
“ house, garden, or place, of any person or persons who may be 
"justly suspected to have come dishonestly or unlawfully by the 
" same as aforesaid; and such person or persons so in pos- 
session, or the owner or occupier of such dwelling-house, out- 
'* house, garden, or other place, shall not, under the provisions 
" aforesaid, be liable to conviction; then, and in every such case, 
" for the discovery ot' the party or parties who actually killed or 
" stole such deer, it shall and may be lawful to and for any jus- 
" tice of the peace having ju|}sdiction, as the evidence given and 
the circumstances of the case shall require, to summon before 
" him, at his discretion, every person through whose hands such 
" deer, or the head, skin, or otlier part thereof so found, shall 
" appear to have passed; and if the person and persons from 
" whom such'deer, or the head, skin*, or other part thereof, shall 
" appear to have been first received, or who having had pos- 
" session thereof, shall not give proof, to the satisfaction of such 
" justice, that he, she, or they came lawfully by the same, such 
person or persons shall, on every conviction, forfeit and pay any 
" sum TOt exceeding thirty pounds, nor less than ten pounds, at 
" the discretion of such justice,” 


+ Sect* 
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t Sect. 7. Bjf 16 6«o. 3. g. 30^ 8^-6. it is fortl^r enacted) Satpectcd 
‘ That in case it shall appear, on the oath of a credible jnritness) persons, &c. 
‘ that any person or persons hath or have had in his, her, or their 

* possession, house, outohouse, garden, or place, any red or M> 

' low deer, or the skin, head, or other part thereof, and shall be 
‘ reasonably suspected to have come dishonestly or unlawfiilly 

* thereby, then, and in every such case, every such person or 
' persons, and all other persons through whose hands the ifame 
‘ shall appear to have passed under the like suspicion, shall end 

* may be preceded against in like manner and form, and on 

* conviction shall be subject and liable to the same penalty or 
‘ penalties, as if such deer, or the head, skin, or other part 
‘ thereof, had been found in the possession, house, out-house, 

‘ garden, or place, of such person or persons, upon a search 
‘ made under and by virtue of any such warrant as aforesaid ” 

t iSeef. 8, By 16 Geo. 3. c. 30. s. 7. it is further enacted, Penalty on 

* That in case any person or persons shall set, lay, or use, any ^^‘"6 
‘ net, wire, slip, noose, toyle, or other engine, for the purpose of 

‘ taking or killing deer, within or upon any forest, chase, pur- 
‘ lieu, or ancient walk, or in the ring, or outer fence Ur bank 

* dividing the same from the adjoining lands; or in any inclosed 
‘ park, paddock, wood, or ground, where deer are, have been, 

‘ or shall be usually kept, such person or persons, not being the 
‘ owner of such forest, chase, purlieu, ancient walk, park, pad- 

* dock, wood, or ground, or entrusted with the care of the deer 

* within the same, and shall be convicted of any of such offences, 

‘ every such offender shall forfeit and pay, fot the first offence, 

‘ any sum not exceeding ten pounds, nor less than five pounds) 

‘ and if afterwards convicted of any of the offences last men- 
' tinned, shall, on every conviction after the first, forfeit and pay 
‘ any sum not exceeding twenty pounds, nor less than ten 
' pounds; which said respective forfeitures shall be set at the 
‘ discretion of the justice or justices before whom the offender 
‘ or offenders shall be convicted of such first or further offence.^’ 


t Sect.9’ By l6 Geo, 3. c. 30. s. 8. it is further enacted. Penalty on 
‘ That if any person or persons shall at any time wilfully pull pulling down 
‘ down or destroy, or cause to be wilfully pulled down, or de- ^ 

‘ stroyed, the pale or pales, or any pai-t of the walls of any 
‘ forest, chase, purlieu, ancient walk, park, paddock, wood, or 
‘ other ground, where any red or fallow deer shall be then kept, 

‘ without the consent of the owner or person chiefly entrusted 
with the custody thereof, or beii% otherwise duly authorised, 

' every person so offending shall be subject unto the forfeiture 
and penalty hereby inflicted for the first offence of killing of 
' any deer.” 

t Sect. 10. By l6 Geo, 3. c. 30. s. 9* it is further enacted, Penalty on 
That if any person or persons carrying any gun, or other fire- 
' arms, or any sword, staff, or other offensive weapon, shall come ' 
into any forest, chase, purlieu, or ancient walk, or into any in- 
' closed park, paddock, wood, or into any other ground where 
deer are usually kept, be the same inclosed or not inclosed, with 
an intent unlawfully to shoot at, course, or hun^ or to take in 

" any 
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any ^jlip, noose, toyle, snare, or other engbe, or to kill, wound, 
destroy, or take away any red or fallow deer, it shall be lawful 
for every ranger or keeper, or person entrusted with the care of 
such deer, to seize and take from such person and persons, in 
and upon such forest, chase, purlieu, ancient walk, park, pad- 
dock, wood, or other ground, to and for the use of the owner 
thereof respectively, all such guns, fire-arms, slips, nooses, 
toyles, snares, or other engines, and all dogs there brought for 
coursing deer, in the same and like manner as the game-keepers 
*' of manors are impowered by law, within their respective manors, 
" to seize and take dogs, nets, or other engines, in the custody of 
" persons not qualified by the laws to keep the same; and if any 
" such person or persons shall there unlawfully beat or wound any 
" ranger or keeper^ or his or their servants or assistants, in the 
execution of his or their office or offices, or shall attempt to 
" rescue any person in the lawful custody of any such ranger, 
" keeper, servant, or assistant, every person so offending shall be 
“ deemed and adjudged to be guilty of felony, and on being law- 
** fully convicted on indictment, shall be transported to one of his 
" majesty’s plantations in America for the space of seven years.” 

How justices to f 11. By JfiGeo. 3. c. 30. s. 10. it is further enaoted, 

wr ilirLr “PO” complaint or information upon oath, of any one or 

offences. “ niore credible witness or witnesses, before any one justice of 
" the peace having jurisdiction of any offence committed against 
" this act, it shall and may be lawful to and for such justice 
" (except in such cases only where the justice is specially directed 
“ previously to summon the party before him) to cause the per- 
“ son or persons, who shall be charged by such complaint or in- 
formation, to be apprehended by warrant under the hand and 
seal of such justice, and to be brought before him at such time 
and place as shall be specified in and by such warrant, and there- 
" upon such justice shall and may proceed to hear the matter of 
" such complaint or information, and to adjudge and determine 
“ the same; and in such case where it is provided by this act that 
** the party complained of shall be summoned to appear, if the 
" party so summoned shall not appear according to such sum- 
" mons, then, upon due proof made of the service of such sum- 
mons, either personally, or by leaving the same at his dwelling- 
" house, lodgings, or other usual place of abode, it shall be law- 
“ ful for the justice, before whom the party was so summoned to 
“ appear, to apprehend such party by warrant, and to proceed as 
“ if no previous summons had been directed by this act.” 

Penalties. t Secf. 12. By ]6Geo. 3. c. 30. s. II. it is further enacted. 

That all the pecuniary penalties of this act shall be recoverable 
“ before one or more justice or justices of the peace for the 
“ county or other division in whicn the offence shall be commit- 
** ted, on proof of the offence, by the^oath of one or more credi- 
" ble witness or witnesses, or on confession of the offender; and 
one moiety of each penalty shall belong to the king’s majesty, 

" his heirs and successors, and be paid, for his and their use, into 
** the hands of such person or persons as the said justice or jus- 
" dees shall direct, and the other moiety thereof shall belong and' 
** be paid to. the Informer or informers prosecuting for the same; 

“ and 
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' and id case of non-payment thereof, with the charges inddent 
' to die conviction, immediately upon the conviction, '^e said 
' penalty or penalties, and the charges inddent, shall be llvied by 
' distress and sale of ^e goods and chattels of every such offender, 

' by warrant under the hand and seal or bands and seals of the 
'justice or justices before whom such conviction shall be made; 

' and for want of sufficient distress, the offender or offenders, ex- 
' cept in such cases only where it is otherwise provided by* this 
act, shall be sent by the said justice oHustices to the .common 
' gaol of the county or place where the ownce shall be coiQmitted 
' for the space of one wnole year, without bail or mainprize, un- 
' less the said penalty, and charges incident, shall be sooner 
' paid.” 

t Sect. 13. By I 6 Geo. 3. c. 30. s. 12. And to the end, 

' That persons convicted of any of the offences for which pecu¬ 
niary penalties are inflicted by this act, may not, by flight or re¬ 
moval after conviction, evade imprisonment where such penal¬ 
ties shall not be paid on conviction, and sufficient distress can¬ 
not be found for raising such penaltiesit is further enacted. 

That it shall and may be lawful for the justice or justices of 
the peace, before whom any offender shall be convicted of 
having incurred any pecuniary penalty of this act, immediately 
after such conviction, to order him or her into custody, in case 
he or she shall not immediately pay the penalty due on such 
conviction, during such time, not exceeding three days, as such 
justice or justices shall think proper to allow for return of the 
warrant for raising the penalty by distress and sale as afore¬ 
said.” 

f Sect. 14. By l6Geo. 3. c. 30. s. 13. It is provided, " That Proww. 
if it shall appear to the satisfaction of such justice or justices, 
eithef by the confession of the party convicted or otherwise, 
that such party hath not goods or chattels sufficient whereon to 
levy the penalty or penalties.so due, then, and in such case, the 
said justice or justices shall and may, without issuing any war¬ 
rant of distress, proceed to commit the party so convicted, as if 
a warrant of distress had been issued, and a nulla bona returned 
thereon.” 

t Sect. 15. By 16 Geo. 3. c. 30. s. 14, It is also provided, Regolations 
That if any person, committed for any first offence against Uiis seouity 
act, shall, before his commitment to prison, procure securi^ to ” 
be given by two sufficient sureties, to the satisfaction of the 
justice or justices before whom he shall be so convicted, for 
payment of the penalty or penalties incurred, with the charges 
incident, vvithin six days, inclusive of the day of conviction, 
then, and in such case, it shall be lawful for such justice or 
justices to accept such security, and upon nou-payment thereof 
at the time to be stipulated for that purpose, to cause the party 
convicted, and his said sureties, to be apprehended by warrant 
under his or their hand and seal, or hands and seals, and them 
to comffiit to the common gaol of the county or place where the 
offence was committed, for such space of time as the pati^ con¬ 
victed was subject and liable to have been imprisoned in case 

" no 
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ni6 Bitcb security had been given, wdess the penalty or charges 
** shall be sooner paid.’^ 

1* Sec#. 16. By l6Geo. 3. c. 30. s. 15. it is further enacted, 
** That it shall and may be lawful for any keeper or under-keeper 
" of any forest, chase, purlieu, ancient walk, paddock, park, or 
** other ground inclosed, where deer are, have been, or shall be 
" usually kept, and their servants or assistants, to seize and ap- 
" prehend, upon the spot, any person or persons whom they shall 
" discover in the actual fact of hunting, coursing, killing, -wound- 
** ing,’ shooting at, taking, destroying, or carrying away, any red or 
fallow deer from any such forest, chase, purlieu, or ancient 
** walk, whether inclosed or not, or in any inclosed park, paddock, 
“ wood, or in any other inclosed ground, or attempting so to do, 
“ or in setting or laying any net, wire, slip, noose, toyle, snare, or 
other engine therein, for the taking, killing, or destroying of 
deer therein, and to carry such offender or offenders before 
some neighbouring justice of the peace having jurisdiction, to 
be dealt with according to law.” 

f Sect. 17. By 16 Geo. 3. c. 30. s. 16. it is further enacted. 
That in case any offender for his first offence against this act 
** shall, for want of a sufficient distress, be committed to gaol, and 
“ shall, whilst in gaol, obtain the consent in writing of the prose- 
** cutor, and also of the owner, ranger, forester, keeper, or other 
** person chiefly entrusted with the care of the deer in the forest, 
** chase, purlieu, ancient walk, park, paddock, or place, wherein 
** the offence was committed, for his enlargement; that then, and 
“ in every such case, it shall and may be lawful to and for the 
justices of the peace having jurisdiction, at their general or 
“ quarter-sessions, to cause such offender to be brought before 
** them, and thereupon by their order to direct the keeper of such 
** gaol to set such offender at liberty; and the said keeper is 
" hereby directed to obey such order accordingly; any thing 
" herein-before contained to the contrary notwithstanding.” 

+ Sect. 18. And by 16 Geo. 3. c. 30. s. 17. for the better dis¬ 
covery of offenders against this act, it is further enacted, That 
" any person who shall offend against this act, and shall make 
“ discovery of any other person or persons who hath or have of- 
“ fended against the same, so as he, siie, or they, be duly con- 
" victed of such offence according to this acfj then, and in such 
case, such discoverer shall be discharged of all the forfeitures 
and penalties of this act, by her, or them incurred previous 
to such discovery.” 

f Sect. 19. By l6Geo. 3. c. 30. s. 18. "And, in order to 
prevent th^e quashing of convictions of offenders against this act 
for want of form,” it is further enacted, " That the conviction 
" and convictions of all and every offenders against this act shall 
" be certified by the justice or justices of the peace before whom 
" the same shall be made, to the next general quaiter-sessions of 
the peace, to be filed amongst the records of the said sessions; 

** which said conviction shall be good and effectual in faw to all 
" isteuts and purposes, and shall not be quashed, set aside, or 

"adjudged 



** adjudged void or ioBuffiaentt for want ni suc^ form or words 
« wtotsoever.” 

t Sect. 20. By l6 Geo. 3. c. SO. s. I9< it is fiir&er*enacted, CertwwiaU 
" That no certiorari shall be allowed to remove any conviction iow«d, &c. 

" made, or other proceedings, of, for, or concerning any matter 
" or thing in this act, unless the party or parties convicted shall, 

** before the allowance of such certiorari, become bound, to the ^ 

“ person or persons prosecuting, in the sum of one hu&dred 
** pounds, with sufficient sureties as the justice or justices of the 
" peace before whom the offender was convicted, witb^ndition 
to pay unto the said prosecutors, within thirty da^s after such ' 
conviction confirmed, on a procedendo granted, their full costs 
and damages, to be ascertained upon their oaths; and shall 
“ become also bound to the justice or justices of the |>eace before 
whom such conviction was made, with such sufficient sureties 
" as such justice or justices shall approve of, in the penalty of 
“ sixty pounds for each offence, with condition to prosecute such 
writ of certiorari with effect, and to pay such justice or justices 
“ the forfeitures due by such conviction, to be distributed as by 
" this act is directed, or to render the person or persons convicted 
to such justice or justices, within thirty days next after such 
“ conviction shall be confirmed, or a procedendo granted; and 
“ that, in default thereof, it shall be lawful to proceed to the levy- ^ 

“ ing of the penalty mentioned in such conviction, in such manner 
" as if no such certiorari had been awarded.” 

t Sect. 21. By l6 Geo. 3. c. 30. s. 20. it is further enacted, CoDfirmation 
“ That after the confirmation of any conviction or convictions ofeonviciioui. 
“ upon this act, by any of the superior courts at Westminster, and 
“ delivering the rule to the said justice or justices, whereby such 
“ conviction or convictions bath or have been so confirmed, it shall 
“ and may be lawful for such justice or justices to proceed against 
“ the party or parties convicted, in the same manner as if apro- 
“ cedendo had been granted.” 

t Sect. 22. By 16 Geo. 3. c. 30. s. 21. it is provided, "That Appeal. 

" if any person or persons shall think him, her, or themselves 
" aggrieved by the judgment or determination of any justice or 
" justices of the peace, upon conviction of or for any of the of- 
“ fences in this act, and shall not have sought his remedy by re^ 

" moving the matter by certiorari as aforesaid, such person or ” 

“ persons may appeal from the judgment of the said justice or 
“justices to the general or quarter-sessions of the peace, to be 
“ held for the said county, divisi^, or place, where such person 
“ or persons was or were convicted, next after the expiration of 
“ twenty days from the time of such conviction; but the person 
" or persons so appealing shall, and be, she, and they^pre hereby 
" required and directed to give at least six days notice in writing 
" to the prosecutor or prosecutors of such person or persons as 
shall so appeal, of such his, her, or their mtendon of bringmg 
and prosecuting such appeal, and of the matter thereof, and 
shall enter into recognizance before some justice or justices of 
the peace for the county, division, or place, wherein ffie con¬ 
viction or judgment was made or given, with two sufficient . , 

“ sureties. 
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** sfredes, to be BpjM'oved by the said justice or justices, oo con* 
*' viction, to appear and try such appeal at the general or quarter- 
'* session which shall be held in and for the county, division, or 
" place, wherein such conviction or judgment was made or given, 
" next and immediately after the expiration of ten days from the 
'• time of such conviction, and to abide by the order or determi* 
nation of such Court, aud for payment of such costs and charges 
' as shall be awarded at the said Court, and every such appeal 
' and appeals shall, by the Court at the said general or quarter* 
‘ sessions, to which such appeal or appeals is or are made, be 
‘ then examined, and the facts and circumstances of the case 
‘ fully inquired into, and the matter then finally heard and deter- 
‘ mined; and in case such judgment, determination, or convic- 
‘ tion, as aforesaid, shall be then and there affirmed, the party ap- 
‘ pealing shall pay unto the prosecutor or prosecutors, his, her, 

‘ or their full costs, to be ascertained by order of the said Court 
' of general or quarter-sessions.” 

t Sect. 23. By 16 Geo. 3. c. 30. s. 22. It is also provided, 

' That in case any person or persons, thinking him, her, or them- 
' selves aggrieved as aforesaid, shall have paid the penalty indicted 
' by this act for the offence of which he, she, or they shall have 
' been convicted, or shall be then imprisoned; every such person 
’ or persons having so paid, or being so imprisoned, may appeal 
to such judgment, order, determination, or conviction as afore¬ 
said, on entering into recognizance, by himself, herself, or them- 
selves only, and without any surety or sureties, conditioned as 
before mentioned, the said penalty remaining in the hands of 
such justice or justices, or such person or persons continuing 
' in prison in the mean time, aud until the merits of the said ap¬ 
peal shall be heard and finally determined.” 

Proceedings not t Sect. 24. By iC Geo. 3. c. 30. s. 23. It is also provided, 

to be quashed, That tto such conviction made, or judgment given as aforesaid, 

shall be set aside by the said Court or general orquarter-sessions, 

“ for want of form, or for want of stating, or through the mis- 
stating of any facts, circumstances, or matter whatsoever, in case 
" the facts alleged in the said conviction, or on which the same 
“ shall be grounded, shall be proved to the satisfaction of the said 
“ Court; but such appeal and appeals shall be decided on the 
“ merits of the case only; nor shall such conviction or judgment 
“ be removed or removeable by certiorari, or any other writ or 
" process whatsoever, into any of his majesty’s courts of record 
" at We%lmmter; any law or-statute to the contrary notwith- 
“ standing.” 

OeneraJ issue. t I* providid and en¬ 

acted, " Tljat if any person or persons shall be sued or prosecuted 
for any matter or thing which he or they shall do in pursuance 
of this act, it shall and may be lawful to and for the person or 
‘ " persons so sued or prosecuted to plead the general issue, and 

give the special matter in evidence; and if a verdict shall pass 
** for the defendant, or the plaintiff shall become nonsuit, or suffer 
Treble eotti. ** * discontinuance, or if upon a demurrer judgment shall be given 

** against the plaintiff, the defendant shdl have and recover his 

“ treble 



Cli. 19. 
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** treble costs, and have the like remedy for the same aa any de- 
•* fendant hath in any other case by law.’* 

# 

t Sect, 26. By 16 Geo. 3. c. 30. s. 25. it is further enacted, Pro^UoM 
“ That every prosecution for any offence against this act shah be 
" commenced within twelve calendar months, but not after, /rom “““ *’ * 

“ the time of the offence committed; and that such persons as 

shall be prosecuted under this act for any of the offences afore- 
“ said, shall not be liable to prosecution for the same offences 
“ under any other act of parliament, or in any court of attachment, 

“ swainmote, eyre, or any forest court.” . ‘ 

t Sect. 27. By 16 Geo. 3. c. 30. s. 26. it is further enacted, Linatation of 
“ That all actions, writs, and prosecutions, to be commenced »ctioiu. 

" against any person or persons for any thing to be done under or 
“ in pursuance of this act, shall be laid and tried in the county or 

place where the fact was committed, and shall be commenced 
** within six calendar months after the fact committed, and not 
“ otherwise.” 

f Sect. 28. By 16 Geo. 3. c. SO. s. 28. it is provided, a’nd 
farther enacted, " That nothing contained in this act shall extend 
“ to that part of Great Britain called Scotland,” 

Though the act mentions only red or fallow deer, yet the cross 
breeds, such as what is called a bastard menald, bred from a 
nienald buck and fallow doe, are within the act. (2 £. P. C. 609. 

Heath’s case, Sarum, March, 1801.) 

It has also been held that so much of the clause of 9 Geo. 1. 
as relates to the unlawful hunting, wounding, killing, destroying, 
or stealing any red or fallow deer, in any forest, chase, or in¬ 
closed places where deer have been or shall be usually kept, (not 
being armed and disguised,) was holden by all the judges to be 
repealed by st. l6 Geo. 3. c. 30. which punishes the first offence C.C. 1.1.306. 
with pecuniary forfeiture. (Rex v. Davis, Mich. 1783.) Conso¬ 
nant to the above construction, it has been decided that no in¬ 
dictment lay for deer stealing in the first instance, although it be 
laid that the deer was reclaimed. (Heath’s case, supra.) 

m * 

But since this determination the law has been altered, and 
the first offence of deer stealing again made a felony; for, by 
st. 42 Geo. 3. c. 107. entitled “ An act more effectually to pre¬ 
vent the stealing of deer,” reciting that “ whereas it is expe¬ 
dient to make some further provision for preventing the steal¬ 
ing of deer and the punishment of deer stealers,” it is enacted, 

" 'f hat, from and after the passing of this act, if any person or 
“ persons shall wilfully course or hunt, or take in any slip, noose, 

“ toil, or snare, or kill, wound, or destroy, or shoot^at or other- 
" wise attempt to kill, wound, or destroy, or shall carry away any 
“ red or fallow deer, kept or being in the inclosed part of any 
" forest, chase, purlieu, or ancient walk, or any inclosed park, 

" paddock, wood, or other inclosed ground wherein deer are, 

** nave been, or shall be usually kept, without the consent of the 
owner of such deer, or without being otherwise duly autho- 
** rized, or shall knowingly be aiding, abetting, or assisting 
" therein or thereuuto, every person so wilfully offending as 

aforesaid. 
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** ^rfbrcMiaid, in any of the cases above mentioned> shall be deemed 
** and taken to be guilty of felony, and being lawfully convicted 
*' thereof upon indictment, shall be adjudged to be transported 
for the term of seven years.” 

By s. 2. ” If the same offence be committed in the unindosed 
** part of any forest, chase, &c. every person so offending shall, 
** for every such act, and for every deer so taken or lulled, 
wounded, destroyed, or shot at or carried away, in or from any 
“ uninclosed part of any forest, Sie. shall forfeit and p^ the sum 
of fifty pounds.” If a keeper is guilty of these ofiences the 
penalty is double; and all the provisions of 16 Geo. 3. for the 
recoveiy of penalties, 8cc. are extended to this act. 

By the 4 Geo. 4. c.d4. reciting the 9 Geo. 1. c. 22. by s. 4. 
enacts, ** That so much of the recited act of 9 Geo. 1. as ex> 
** eludes clergy in the recited cases, 8cc. (being armed and dis- 
guised, and appearing in any inclosed place where deer have 
been usually kept, or killing, &c. of any red or fallow deer) 
shall be repealed,” and then enacts, “ that the persons con- 
“ victed of the offences recited, or procuring, counselling, aiding, 
or abetting the commission thereof, shall be liable, at the dis- 
” cretion of the court, to be transported beyond the seas for the 
** term of seven years, or to be imprisoned only, or to be im- 
“ prisoned and kept to hard labour in the common gaol or house 
“ of correction, for any term not exceeding three years.” 

The law then appears thus to stand at present. The 16 Geo. 
3. repealed that part of the clause of 9 Geo. i. which made 
killing deer in inclosed ground, not being disguised, a felony, 
and reduced the first offence to a misdemeanor. It was again 
made felony by 42 Geo. 3. subject to seven years transportation ; 
and lastly, by 4 Geo. 4. c. 54. hunting and killing deer, though 
disguised and armed, is punishable now by transportation or 
imprisonment, &c. But there is this incongruity existing between 
these statutes, that for killing deer in an inclosed part of any 
place, by persons armed and being disguised, it is discretionary 
in the court to sentence them to a less punishment than seven 
years transportation; but for the minor offence of committing 
the same act, without being disguised, the judgment (by 42 Geo. 
3. c. 187.) is absolute for seven years transportation. 

Fish. 

f Sect. 1 . By 5 £liz. c. 21. s. 2. " Whoever shall break, cut 
down, cut out, or destroy any head or dam of any ponds, 
pools, moats, stagnes, stews, or several pits wherein fish are or 
shall happen to be put in or stored withal by the owners or 
possessors thereof; or do or shall wrongfully fish in any of 
the said several ponds, pools, moats, stews or pits, to the intent 
to destroy, kill, take, or steal away any of the same fish, against 
the will of the owners, shall suffer three months imprisonment, 
find securi^ for his good behaviour for seven years, and make 
compensation to the party grieved.” 

•f* Sect. 2 . ^ 4 and 5 Will. 3. c. 23. s. 5. ** No person, ex¬ 
cept ^ owner Of occupier a fiidiery, shall have or keep any^ 

net. 
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** oet» aQgl«i> leap, piche, pr other engio^ for the ti^g of fish^ - 

•* other than the makers and sellers thereof for their better con- 
veniency in the sale of the same, and other than the o^ner and 
*• occupier of any river or fishery for the time being;—and the 
“ owner of any river or fishery, or, his appointee, may seue, 

“ detain, and keep to his own use, all such nets, or other engines 
“ which he shall find used or laid, or in the custody of any per- 
'* son whatsoever, fishing in any river or fishery whatso^ever, 

“ without the consent of the owner or occupier:—and any per- 
soil being authorized by warrant under the hand and seal of a 
"justice for the co^ty or place, may search in the day-time the 
“ houses of persons prohibited to keep the same, who shall be 
" suspected of having the same, and the same and every or any 
" of them to seize, detain and keep to his or their oWn use, or 
" otherwise to cut in pieces or destroy, as things by this act pro- 
" hibited to be k^t by persons of their degree.—But this shall 
" not extend to fishermen, 8cc. authorized to fish in navigable 
" rivers or waters with lawful nets. See.” 

t Sect. 3. By 22 and 23 Car. 2. c. 25. s. 7. it is also enacted> 

" That whoever shall use any casting net, or other net .whatso* 

" ever, or any angle, hair noose, trail or spear, or shall lay any 
" wears, pots, nets, fish-hooks, or other engines, or shall take 
" any fish by any means or device whatsoever, in any river, stew, 

" pond, mote, or other several waters or rivers, or shall be aiding 
“ or assisting thereunto, without the consent of the owner, on 
" conviction by confession, or the oath of one credible witness, 

“ within a month, before one justice, shall render compensation, 

" not exceeding treble damages, and over and above, pay down 
immediately any sum not exceeding ten shillings, to the use of 
" the poor, and on default by distress, shall be imprisoned, not 
exceeding one mouth, in the house of correction, unless the 
offender shall enter into a bond to the party injured, with one 
" surety not exceeding tch pounds, never to offend in like man- 
" ner.—Justices may seize the nets, &c. but the party may appeal 
" to the quarter-sessions, which shall be final, unless title to any 

" land, royalty, or fishery, is concerned diereiu.” 

• 

t Sect. 4. By 9 Geo. 1. c. 22. “ Whoever being armed with 
" swords, fire-arms, or other offensive weapons, and having his 
" or their faces blacked, or being otherwise disguised, shall uu- 
lawfully steal or take any fish out of any river or pond, or shall 
" forcibly rescue any person in lawful custody for the same, or 
" shall by gift or promise of money or other reward, procure any 
“ of the king’s sulnects to join him or them in any such unlaw- 
fill act, shall sufler death without clergy.” (1) 

t Seet. 5. By 5 Geo. 3. c. 14. it is becited, " That the 
several laws in being for the preservation of the fish in rivers,* 
ponds, pools, moats, stews, and other waters, are by experience 
found to be ineffectual to deter divers loose, idle, and disorderly 
persons from steiding, taking away, or destroying, the fish therein 

bred 

(1) Thii is one of the offences to wUch clergy bUion, or three years impnionment and hard 
is testored by 4 Geo. 4. and seven years trans^r. boor, in the discretion of the court, substituted. . 
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Penonieon- bred and preserved;” and therefore em acted, ''That in case 
victedof)tMl< “any person or persons shall enter into any park or paddock 
fenced in and inclosed, or into any garden, orchard, oi*yard, 
■re tobet^i- " a^oining or belonging to any dwelling-house, in or through 
ported for « which park or paddock, garden, orchard or yard, any river or 

•eren year*. „ of water shall run or be, or wherein shall be any river, 

stream, pond, pool, moat, stew, or x>ther water, and by any 
ways, means, or device whatsoever, shall steal,' take, kill, or 
' destroy, any fish bred, kept, or preserved, in any such river or 
stream^ pond, pool, moat, stew, or other water aforesaid, with¬ 
out the consent of the owner or owners thereof; or shall be 
aiding or assisting in the stealing, taking, killing, or destroying 
any such fish as aforesaid; or shall receive or buy any such 
fish, knowing the same to be so stolen or taken as aforesaid; 
'* and being thereof indicted within six calendar months next after 
such offence or offences shall have been committed, before any 
“judge or justices of gaol-deliveiy for tiie county wherein such 
“ park or paddock, garden, orchard, or yard, shall be, and shall 
“ on such indictment be, by verdict, or his or their own con- 
“ fession or confessions, convicted of any such offence or offences 
“ as aforesaid; the person or persons so convicted shall be trans- 
“ ported for seven years.” 


Any offender 
convietillg his 
accomplices 


intitled to 
pardon. 


t Sect. 6. By 5 Geo. 3. c. 14. s. 2. it is recited, “ That for 
the more easy and speedy apprehending and convicting of such 
person or persons as shall be guilty of any of the offences before- 
mentioned,” and further enacted, “ That in case any person or 
“ persons shall at any time commit or be guilty of any such 
“ offence or offences as are herein-before mentioned, and shall 
'* surrender himself to anyone of his majesty’s justices of the peace 
“ in and for the county where such offence or offences shall have 
“ been committed; or being apprehended and taken, or in cus- 
“ tody for such offence or offences, or on any other account, and 
“ shall voluntarily make a full confession thereof, and a true dis- 
“ coveiy, upon oath, of the person or persons who was or werp 
“ his accomplice or accomplices in any of the said offences, so 
“ as such accomplice or accomplices may be apprehended and 
“ taken, and shall, on the trial of such accomplice or accom- 
“ plices, give such evidence of such offence or offences, as shall 
“ be sufficient to convict such accomplice or accomplices there- 
“ of; such person niaking such confession and discovery, and 
" giving such evidence as aforesaid, shall, by virtue of this act, 
“ be pardoned, acquitted, and discharged of and from the offence 
“ or offences so by him confessed as aforesaid.” 


Persons con.* f Sect. 7. By 5 Geo. 3. c. 14. s. 3. it is further enacted, 
** person or persons shall take, kill, or destroy, 

“ or attempt to take, kill, or destroy, any fish, in any river or 
“ stream, pond, pool, or other water (not being in. any park or 
“ paddock, or in any garden, orchard, or yard, adjoining or be- 
I " longing to any dwelling-house, but shall be in any other in- 

“ closed ground which shall be private property), every such per- 
“ son, being lawfully convicted thereof by the oath of one or 
forfeit to the ” credible witness or witnesses, shall forfeit and pay, for 

owner rf the “ bvefy such offence, the sum of five pounds, to the owner or 

foherjr/At n owners 
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'* owners of Uie fishery of such river or ^stream of water, or of 
".sudi pond, pool, moat, or other water: And it shall fod may 
** be lawful to and for any one or more of his majesty’s justices 
" of the peace of the county, division, riding, or place, where 
" such last-mentioned offence or offences shall be committed, 

upon complaint made to him or them upon oath, against any 
" person or persons, for any such last-mentioned oflence or of? 
“ fences, to issue his or their warrant or wairants to bring* the 

person or persons so complained of before him or them; and 
" if the person or persons so complained of shall be convicted of 
" any of the said offences last-mentioned, before such justice or 
“justices, or any other of his majesty’s justices, of the same 
“ county, division, riding, or place aforesaid, by thc.oath or oaths 
“ of one or more credible witness or witness as, which oath such 
^'justice or justices are hereby authorized to administer, or by 
“ his or their own confession; then, and in such case, the par^ 
*' so convicted shall, immediately after such conviction, pay the 
" said penalty of five pounds, hereby before imposed for the of- 
“ fence or offences aforesaid, to such justice or justices before 
“ whom he shall be so convicted, for the use of such person or 
“ persons as the same is hereby appointed to be forfeited and 
“ paid unto; and, in default thereof, shall be committed by such 
“justice or justices to the house of correction, for any time not 
“ exceeding six months, unless the money forfeited shall be 
“ sooner paid.” 

t Sect. &. By 5 Geo. 3. c. 14. s. 4. it is provided, “ That it 
“ sliall and may be lawful to and for such owner or owners of 
< “ the fishery of such river or stream of water, or of such pond, 

“ pool, or other water, wherein any such offence or offences last- 
“ mentioned shall be committed as aforesaid, to sue and prose- 
*' cute for, and recover the said sum of five pounds, by action of 
“ debt, bill, plaint, or information, in any of his majesty’s courts 
“ of record at Westminster: and in such action or suit, no 
“ essoign, wager of law, or more than one imparlance, shall be 
“ allowed; provided that such action or suit be brought, or 
“ commenced, within six calendar months next after such offence 
" or offences shall have been committed.” 

t Sect. 9. By 5 Geo. 3. c. 14. s. 5. it is also provided, “That 
“ nothing in this act shall extend, or be construed to extend, to 
“ subject or make liable any person or persons to the penalties 
“ of this act, who shall fish, take, or kill, and carry away, any 
“ fish, in any river or stream of water, pond, pool, or other 
“ water, wherein such person or persons shall have a just right 
“ or claim to take, kill, or cany away, any such fish.” 

An indictment against John H. on this statute, charged him . 
with unlawfully entering a garden of A.T. adjoining and belong¬ 
ing to her dwelling-house, in which was a certain pond, us^ 
for keeping fish, and, without A.T.’s consent, with a certain net 
stealing and taking out of the said pond a certain quantity of live 
gold and silver fish, of the goods and chattels of the said A. T., 
against the form of the statute, 8cc.: on evidence, it appeared,- 
that the pond adjoined the house, and was about twenty yards 

voi.. I. 0 in 
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ill length aiid ten in breadth: it was objected, that fish in an dpeh 
pond were fene mturet, unreclaimed, and not the property, of 
any particular person, as they were laid to be in the indictment'. 
In answer to which, a distinction was taken on the part of the 
Crown, that this was not an indictment for a felony, but only for 
a inisdemeanor on the statute, though the punishment directed 
was^transportation. In Easter Term, 1781, all the judges held 
the indictment good, the case being fully brought within the si. 
of 5 Geo. 3. without the allegation that the fish were the goods 
and chattels of any person; and therefore that part of the indict¬ 
ment Was surplusage. But if the indictment had been at com¬ 
mon law, for felony, it was the opinion of some that it should 
have described what sort of a pond it was, that it might appear 
on the face of the indictment, that taking fish out of such a pond 
was felony. It is observed by Mr. East, that the statute uses 
the word “ steal,” which seems to imjily that the legislature 
meant to make the offence a larceny—if so, the indictment would 
not have been good without laying the fish to be the jiroperty of 
some person. (See E. P. C. til2.) 

+ Sect. 10. It hath been determined that u person who fishes 
in a fishery belonging to another, but to which he has a claim, 
for the purpose of giving occasion to an action in order to try 
the right, is not liable to a penalty under the statute above re¬ 
cited. 


Oysters. 

By statute 31 Geo. 3. c. 51. it is enacted, “ That if any per- 
" son or persons shall, at any time from and after Ist of August, 

1791, with or by means of any net, traul, dredge, or other in- 
" strument or engine whatsoever, take or catch any oysters or 
" oyster brood, within the limits of any oyster fishery of this 
" kingdom, or shall dredge for oysters or oyster brood, or use 
“ any oyster dredge, or other net, instrument, or engine whatso-: 
“ ever, within the limits of any such fishery, for the purpose of 
" taking or catching oysters or oyster brood, although no oysters 
“ or oyster brood shall be actually taken; or shall with any net, 
“ instrument, or engine, drag upon the ground or soil of any 
" such fishery; all and every such person and persons (other than 
” and except such persons as shall be the owners, lessees, or oc- 
“ cupiers of auch fislieiy, or shall, be otherwise lawfully enti- 
** tied to take or catch oysters therein) shall be deemed and 
“ taken to be guilty of an offence and misdemeanor, and shall 
“ and may be prosecuted for the same by indictment at the as- 
“ sizes, or general quarter-sessions of the peace, to be holdcu in 
“ and for the county, riding, or division in which such fishery 
" shall lie; and the justices in sessions are hereby authorized 
" and ri^uired to hear and determine'‘all and every such off ence 
** and offences; and such person or persons being lawfully con- 
" victed by verdict, or by his or their own confession, shall and 
** may be punished for any of the said offences by fine and im- 
“ prisonment, or either of them, as fJie court before whom such 
** person or persons shall be so convicted shall think proper, 
** aach fine not to exceed twenty pounds, or be leak man 

“ forty 
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“ forty shiUii^a, aad sucfa imprisonoieat not to be for more d>an 

three monthi, or less than one month.” 

* 

By 48 Geo. 3. c. 144. intituled, An act for the more effectud 
protection of oyster fisheries and the brood of oysters, in 
England; reciting, “ that the provisions of the statute 31 Geo. 3. 
c. 51.^ have been found inadequate to the protection of the oyster 
fisheries of this kingdom; and that doubts have arisen, since the 
passing of the said act, whether the taking oysters or oyster 
brood from any oyster bed or laying, or from any oyster fishery, 
can, under any circumstances, be deemed felony, and punishable 
as such; and that it is therefore expedient and necessary that 
more effectual provision should be made for the protection of the 
oyster fisheries, and for Removing such doubts as aforesaid;” and 
tlien declares and enacts," that every person who shall at any time, 

** after the 1 st of August, 1808, knowingly and wilfully steal, take, 

" and carry away any oysters or oyster brood, from any oyster bed, 

" or oyster laying, or oyster fishing, being the property of any per- 
“ son or persons, or body or bodies politic or corporate, and suf- 
“ ficiently marked out as such, shall be deemed guilty of felony, 

“ and shall and may be transported for any term not exceeding 

seven years, or be imprisoned and kept to hard labour in any 
“ common gaol or house of correction, or penitentiary house, or 
“ imprisoned only, for any term not exceeding three years, as the 
“ court, before whom any such person shall be convicted, may 
“ adjudge.” 

By the last of these statutes the actual taking of oysters is a 
felony, and by the 31 Geo'. 3. the attempt to take them, though 
none be actually taken, is a misdemeanor. 

In order also to obviate the difficulty of laying a venue, when 
it is uncertain in what parish the oyster-lay is situated, and when 
it is on the borders of a county, it is enacted, by s. 3. that it shall 
“ be sufficient in any individual under this or the former act, 31 
", Geo. 3. to describe, either by name or otherwise, the bed, laying 
" or fishery in which the ofl'ence shall have been committed, with- 
“ out stating the same to be in aqy particular parish;” and when it 
is ou the border of a county it may be stated to be in the county 
where the indictment is found, it being either in that county, or 
the adjoinmg county. 

Things of no intrinsic Value at Common Law, Chases in Action, Ste. 

Larceny at common law could not be committed of goods 
which had not some worth in themselves, and did not derive their 
value from relationship to some other; thus, bonds, bills, notes, 
and securities for money, perse were of no value, and not the sub¬ 
jects of larceny. To remedy this inconvenience, 

f Sect. 1. By 2 Geo. 2. c. 25, s. 3. it is enacted," That if any To «teal orders, 
“ person .or persons shall steal or take by robbery any exchequer 
“ orders or tallies, or other orders, intitling any other person or ® 

“ persons to any annuity or share in any parliamentary fund, or 
" any exchequer bills, bank notes, South^Sea bonds, East India 
“ bonds, dividend warrants of the bank, Soutk’Sea company,; 

" Eeut India company, or any other company, society, or corpo- 
% o 2 “ ration. 










Bk. 1. 


igf6 


LARCENY —of Chose in Action. 


** ration, bills of exchange, nary bills or debentures, goldsmiths’ 
** notes for payment of money, or other bonds or warrants, bills, 
" or promissory notes for the payment of any money, being the 
“ property of any other person or persons, or of any corporation, 
** notwithstanding any of the said particulars are termed in law a 
“ chose in action, it shall be deemed and construed to be felony, 
" of the same nature and in the same degree, and with or without 
'' the benefit of clergy, in the same manner as it would have been, 
if the offender had stolen, or taken by robbery, any other goods 
of like values with the money due on such orders, tallies, bills, 
“ bonds, warrants, debentures, or notes, or secured thereby, 
" and remaining unsatisfied; and such offender shall suffer such 
punishment as he or she should or might have done, if he or 
" she had stolen other goods of the like value with the monies due 
** on such orders, tallies, bonds, bills, warrants, debentures, or 
notes respectively, or secured thereby, and remaining unsatis- 
** fied; any law to the contrary thereof in any wise used notwith- 
standing.” 

Nottoextendto •fiSecf.2 . By 2 Geo. 2. c. 25. s. 4. it is provided," That no- 
Scatland. n thing in this act contained shall extend or be construed to extend 
** to that part of Great Britain called Scotland.** 

Not to comipt + Sect. 3. By 2 Geo. 2. c. 25. s. 5. it is further provided, 

blood. That no attainder for any offence hereby made felony, shall 

make or work any corruption of blood, loss of dower, or 
disherison of heirs.” 

Hassell’s case, 'J* Sect. 4. It has been ruled upon debate, that although the 
Cases C. L. 5. statute use the plural number, as “ exchequer orders, tallies, ex- 
" chequer bills, bank notes. South Sea bonds. East India bonds, 
" dividend warrants, &c.” yet a person ntay be guilty of stealing 
only one of the several articles it enumerates, as one bank note, 
8cc.; for although the words are plural, yet the statute says, 
" whoever shall feloniously steal any exchequer orders, tallies, &c. 
" notwithstanding any of those particulars may be termed in law 
" a chose in action ;” which plainly shews that it was the intention 
of the legislature to make the stealing of one chose in action felony; 
and it would be absurd to say, that the legislature intended to 
make it felony to steal two exchequer orders, bank notes, &c. of 
five pounds each, and yet that it should not be felony to steal 
one of ten thousand pounds. 

At a conference of the judges in East. T. 1791, Nates, J. 
mentioned that a person had been convicted before him for steal¬ 
ing privately from the person, a note of the Bristol bank, signed by 
one of the partners and payable to the prosecutor or order, but 
which was not endorsed, all the judges held this a capital felony 
under the stat. 2 Geo. 2. c. 25. and t{iat the fact of its not being 
endorsed was immaterial. 2 E. P. C. 598. 


Maria Theresa Phipoe was indicted on the stat. of 2 Geo. 2. 
c. 25. for robbing John Courtois in a dwelling-house, of a promis¬ 
sory note value 2,000l. signed by J. Courtois, against the statute. 
la fact, the prisoner inveigled the prosecutor into a house and then 

produced 
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prodiiiced the stamp, upon 'which she compelled the prosecutor 
to make the note in question under menaces of death. 

There was a diversity of opinions among the judges in this case. 

Nine held that this was not an offence within the statute.— 

Lord Kenyon and some others thought' that the statute was 
meant to protect existing securities, of value in the hands of the 
holders, whereas this note was of no value in the hand^ of 
Courtois, who was the maker himself. Another diversity of 
opinion was as to whether Courtois ever himself had any posses¬ 
sion of the note; some thought he had a momentary possession 
sufficient to make the taking of it from him a larceny; others 
thought that the whole was one continued act, and that the note 
was created and procured by duress and not by stealing. 

It is also upon this principle, of being of no value, that things 
of a base nature are not the subject of larceny, though reclaimed; 
for, the wild animal when reclaimed, or dead, must be fit for the 
food of man. Thus ferrets, though reclaimed, and being a useful 
animal in the destruction of vermin, is not the subject of larceny, 
as was determined in the case of one Searing convicted at the 
Hereford Lent Assizes in 1818, the judges having, upon the case 
reserved, held the conviction wrong. 

The legislature have made exceptions with respect to hawks 
and dogs—To hawks, by 37 Ed. 3. c. 19 . and to dogs, by 10 Geo. 

3. c. 18. the stealing of which is punishable by summary convic¬ 
tion before two justices. It seems to be admitted that a swarm 
of bees may be the subject of larceny. Tibbs v. Smith, T. Ray¬ 
mond, 33. 

Chattels vnikr peculiar Samtions. 

The legislature, in many cases, has considered the crime of 
larceny to be aggravated by concomitant circumstances; thus, 
chattels in a house, shop, warehouse, ship. See. it has considered 
to be under peculiar protection ratione kei, and has guarded them 
by peculiar sanctions, which, for the most part, is by ousting the 
offender of his clergy. There, are also some peculiar chattels to 
which it has extended its special protection, as— 

Ist. Horses—2d. Sheep and other cattle—3d. Letters—4th. 

Naval and Military Stores. 

Ist.— Horses. 

t Sect. 1. By 1 Edw. 6. c. 12. s. 10. “ No person or persons 
“ that shall be in due form of law attainted or convicted for felo- 
“ nious stealing of horses, geldings, or mares, shall be admitted to 
“ have or enjoy the privilege or benefit of his clergy.” 

t Sect. 2. But it was doubted whether the legislature in- Dyer, 99. 
tended by this statute to deprive those of clergy who stole only r 
one horse, mare, or gelding, and therefore by 2 and 3 of Edw. 6. ***’ 
c. 33. “ All and singular person and persons feloniously taking or 
“ stealing any horse, gelding, or mare, shall be put from clergy, 

** in like manner and form as though he or they had been indicted 

"or 
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** or appealed for felonious stealing of two horses, two geldings, 
** or two mares of any other, and thereupon found guilty.” 

t Sect, 3. By 31 Eliz. c. 12 . s. 3. it is enacted, “ That not only 
all accessaries before such felony done, but also all accessaries 
after such felony, shall be deprived and put from all benefit of 
“ their clergy, as the principal by statute heretofore made, is, or 
•' ought to be.” 

Foster’s Crown 4 , Jt agreed by all the judges, at a conference in 

w, 372, 7 . '|’'erin, in the second of Queen Anne, that this statute 

extends only to such persons as were, in judgment of law, acces¬ 
saries at the time the act was made, namely, accessaries at com¬ 
mon law; not to such as are made accessaries by subsequent 
statutes: and therefore a person knowingly receiving a stolen 
horse, is not ousted of his clergy by this statute; but he is pu¬ 
nishable as a receiver of stolen goods by 3 and 4 Will, and 
Mary, c. 9 . 

2d.— Sheep and other Cattle. 

f Sect. 1 . By 14 Geo. 2 . c. 6 . " If any person or persons shall, 
" at any time, feloniously drive away, or in any other manner fe- 
" loniously steal one or more sheep, or other cattle, of any other 
person or persons whatsoever, or shall wilfully kill one or more 
" sheep or other cattle of any other person or persons whatsoever, 
“ with a felonious intent to steal the whole carcase or carcases, 
" or any part or parts of the carcase or carcases of any one or 
" more sheep or other cattle that shall be so killed, or shall assist 
" or aid any person or persons to commit any such offence or of- 
" fences ; then the person or persons guilty of any such offence 
shall be adjudged guilty of felony, and shall suffer death as in 
“ cases of felony, without benefit of clerg}’.” 

1 Com. 88 , + Sect. 2. But as all penal statutes must be construed strictly, 

these general words, “ or other cattle," were looked upon by the 
judges as much too loose to create a capital offence, and the act 
was held to extend to sheep only j and therefore by 15 Geo. 2 . 
c. 34. it is declared, " That the abo%’e act was meant and in- 
tended, and shall be construed, .deemed, and taken to extend to 
“ any bull, cow, ox, steer, bullock, heifer, calf, and Iamb, as well as 
sheep, and to no other cattle whatsoever.” 

Cooke’s case, f Sect. 3. It hath been determined upon this statute, that the 
£w ”99 “ heifer ” is used in the act in contradistinction to the word 

" cowand therefore an indictment for stealing a cow is not sup¬ 
ported by evidence that the animal stolen was a beast of the ox 
kind, called a heifer, never having had a calf. 

3d.— Letters. 


Persons who 
shaiJ rob the 
mail, &c. shall 
suffer death. 


t Sect. 1 . By 5 Geo. 3. c. 25. s. 18. and 7 Geo. 3. c. 50. s. 2 . 
it is enacted, " That if any person or,.persons whatsoever shall 
“ rob any mail or mails, in which letters are sent or conveyed by 
the post, of any letter or letters, packet or packets, bag or mail 
** of letters; or shall steal and take from or out of any such mail 
" or mails, or from or out of any bag or bags of letters, sent or 
** conveyed by the post, or from or out of any post-office, or house 
" or place for the receipt or delivery of letters or packets sent or 

“to 
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«tp be gent by the port, any letter or letteri, pachrt or packets; 

" although such robbery, stealing, or taking, shall not appear, or 
“ be proved, to be a taking from the person, or upon the king’s 
“ highway, or to be a robbery committed in any dwelling-house, 

" or any coach-house, stable, barn, or any out-house belonging to 
“ a dwelling-house; aud although it should not appear that any 
“ person or persons were put in fear by such robbery, stealing, 
or taking; yet such offender or offenders, being thereof,con- 
“ victed as aforesaid, shall nevertheless respectively be deemed 
'* guilty of felony, and shall suffer death as a felon,, without be- 
“ nefit of clergy.” (I) 

4th.— Military and Naval Stores. (2) 

f Sect. 1. By 31 Eliz. c. 4. “ If any person or persons, having 
** the charge or custody of any armour, ordnance, munition, shot, 
powder, or habiliments of war of the queen’s majesty, her 
heirs or successors, or of any victuals provided for the victual- 
** ling of any sqldiers, gunners, mariners, or pioneers, shall, for any 
lucre or gain, or wittingly, advisedly, and of purpose to hinder 
or impeach her majesty’s service, embezzle, purloin, or convey 
away any of the said armour, ordnance, munition, shot, or 
" powder, habiliments of war, or victuals, to the value of twenty 
“ shillings at one or several times; then every such offence shall 
“ be judged felony, and the offender or offenders therein tried, 

“ proceeded on, aud suffer as in case of felony.” 

t Sect. 2. But by 31 Eliz. c. 4. s. 2. it is provided, *' That 
" none shall be impeached for any offence against this statute, 
unless the same impeachment be prosecuted or begun within 
“ the year next after the offence done.” 

Sect. 3. By 31 Eliz. c. 4. s. 2. it is also provided, “That 
“ tins act nor any thing therein contained, nor any attainder or 
attainders of any person or persons for any offence made felony 
“ by this act, shall create any forfeiture of tenements or heredita- 
ments any longer than during his or their life or lives; or make 
“ any corruption of blood, or loss of dower.” 

t Sect. 4. But by 22 Car. 2. c. 5. reciting, that many persons 
were the more emboldened tb commit the offences created by 31 
Eliz. c. 4. in respeet that, in those cases, the benefit of clergy is 
allowed by law, it is enacted, “That no person or persons 
“ who shall be indicted for any offence committed against the 
“ said statute of 31 Eliz. c. 4. or shall feloniously steal or em- 
“ bezzle any of his majesty’s sails, cordage, or any other his 
“ majesty’s naval stores, to the value oP twenty shillings, and 
“ be thereupon found guilty, shall be admitted to have the benefit 
“ of his or their clergy ; (3) but utterly be excluded thereof, &c.” 

Chattels under peculiar Sanctions Ratione Loci. 

The principal sanction is the dwelling-house, and it has been 
considered by the legislature as a great aggravation of the offence 

of 

(0 By 64 Geo. 3. c.l42. a. 3. Ihe above pro- " be apprebended.” (Seejwt, *' Offences agwnst 
visions are in subslance re-enacted, and such of- tlie Bi^venue.”) 

fences by the later statute may be *' tried and de- (3)S<!e further respecting Public Stores, pat, 
“ termined either in the county where the offence tit Receivers. 

" was committed, or where the party shall or may (3) Clergy restored by 4 Geo. 4. c. 54. 
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of lareenyi that the sanctity of the dwelling-house should be Tio- 
lated, by committing the crime therein; accordingly a variety of 
statutes have been passed upon this subject, which are rather 
complicated, but may be reduced to this general division, — 
Larcenies committed in the Dwelling-house and other places, un¬ 
accompanied by Force; and Larcenies accompanied by Force 
in the Dwelling-house and other places, which latter is consi¬ 
dered as Robbery. 

With respect to the first class, of larcenies in the dwelling- 
house, &c. unaccompanied by force, clergy is ousted in the fol¬ 
lowing cases.— 

Larceny from the Dwellitig-house to the amount of Forty Shillings. 

+ Sect. 1. By 12 Ann. st. 1. c. 7. it is enacted, " That all and 
“ every person or persons that shall feloniously steal any money, 
** goods or chattels, wares or merchandizes, of the value of forty 
“ shillings, or more, being in any dwelling-house, or out-house 
thereunto belonging, although such house or out-house be not 
“ actually broken by such offender, and although the owner of 
*' such goods, or any other person or persons, be, or be not, 
“ in such house or out-house, or shall assist or aid any person or 
" persons to commit any such offence, shall be absolutely de- 
“ barred of and from the benefit of clergy.” 

2. But by 12 Ann. c. 7. s. 2. it is provided, ” That 
“ nothing in this act shall extend to apprentices under the age of 
“ fifteen years who shall rob their masters as aforesaid.” 

Upon this statute the following decisions have been made. 

i* Sect. 3. That if a person be indicted for robbery in the house, 
or bui-glary and stealing of goods, and the evidence should prove 
a larceny committed to the amount of forty shillings, he may be 
acquitted of the robbery and burglary, and found guilty on this 
statute, of stealing in the dwelling-house to the amount of forty 
shillings, although there is no special count on the statute in the 
indictment; biit it must appear that the laiceny was to this amount 
at one and the same time. 


Overard’s Case, 
Cases Cro. 

Law, 83. 


Petrie's Case, 
Cases Cro. 
la*. 239. 


Thompson’s -f- Sect. 4. It has been held, that this statute does not deprive 
C*L’m^* ^ person of clergy for stealing in his own liouse the property of 

Case'of Ann ^“other person, to the amount of forty shillings; and if a wife steal 
Gould, o. B. property of another to that amount in the house of her hus- 
Jau. Sess. 1780. band, she shall have her clergy. 


James Camp¬ 
bell’s Case, 

O. B. Jan. 
St-ss. 1792. 
carom Kvkk, 
Chi^'Baron. 


t Sect. 5. So also where a lodger stole a bank note in the room 
hired by himself, and the indictment charged it to be in the 
dwelling-house of the landlord, the prisoner was allowed the bene¬ 
fit of his clergy, for it was a stealing in his own apartments, and 
not in the house of another. 


Major Rcy.tdrs f Sect. f). It has also been decided, that where the property 
Cas^Old Bai- stolen is taken from the person of the possessor, though taken in 
*he house of another, it is not within the statute; thus where the 
mistress of a lodging-house sent a bank note by her servant to a 
lodger in tlie first floor, to change, and the lodger, under pretence 
, - . of 



Cb. 19 . 


of going to his banker's to get cash, went away with it, the pri¬ 
soner was held guil^ of the simple larceny only: so also, that 
where a person, in possession of a large sum of money, >fas de¬ 
luded by a ring-dropper to go into a public-house to share the value 
of the ring, and there induced to lay his money on the table, 
which the ring-dropper immediately took up and went away, it Edward Owen, 
was decided, upon a case reserved for the opinion of the twelve 0. B. July Seia. 
judges, that the ring-dropper having obtained the money from “bV"*** 
the person of the prosecutor, it was only a single felony, and not Bbileb,^ 
a stealing in the dwelling-house within the statute 12 Ann. c. 7. 

i* Sect. 7. And it has been ruled, that hank notes, and of course Danmow’a 
all those other securities for money, which were denominated 
chases in action at common law, are not to be considered within 1793, eenm 
the meaning of this statute; for, although the statute 2 Geo. 2. Hotham. 
c. 25. enacts, that the stealing of such things " shall be deemed 

and construed to be felony of the same nature, and the same 
“ degree, and with or without the benefit of clergy, in the same 
“ manner as it would have been if the offender had stolen or 
“ taken by robbery, any other goods of like value with the money 
“ due on such securities or secured thereby;” yet as the legisla¬ 
ture could not, in the twelfth year of the reign of Queen Anne, 
have ill contemplation a species of property which it was not 
a felony to steal until the second year of George the second, it is 
impossible to comprehend them under the word money,” and it arorrii’s 
has been decided (a), that they cannot be considered as “goods Case.Caaet 
or chattels, wares or merchandizes.” C. L.368. 

't* Sect. 8. It has also been ruled, that an indictment on this White’s Case, 
statute must state the name of the owner in whose house the lar- 
ceny was committed, and that if the name be not truly stated, it Woodward’s 
is fatal to the capital part of the charge. Case, 0. B. 

Oct. Sess. 1785. M’Cabe’s Case, 0. B. May Sess. 1785. 

t Sect. 9. It seems also, that if a larceny be committed in the SeeHassell'e 
General Post-Office to the amount of forty shillings, the indict- 
ment, in order to oust the offender of larceny under the 12 Ann. ' 

c. 7. may lay it to be the dwelling-house of the Postmaster-General. 

But qumre. 

Larceny from a Shop or Warehouse privately to the amount of 
Fifteen Pounds. 

fSect. 1. By 10 and 11 Will. 3. c. 23. it is enacted, “ That all 
“ and every person or persons that shall, at any time or times, by 
“ night, or in the day-time, in any shop, warehouse, coach-house, 

“ or stable, privately and feloniously steal any goods, wares, or 
“ merchandize, being of the value of five shillings, (increased to 
“ fifteen pounds, by st. 1 Geo. 4. c. 117>) or more, (although 

such shop, warehouse, coach-house, or stable, be not actually 
“ broke open by such offender or offenders, and although the 
" owners of such goods, or any other person or persons be, or 
** be not, in such shop, warehouse, coach-house, or stable, to be 
“ put in fear,) or shall assist, hire, or command any person or 
“ persons to commit such offence, shall be absolutely debarred 
" and excluded of and from the benefit of clergy," &c<(l) 

(1) Clergy reatoicd by 4 Geo. 4. c. 53. 

In 
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JMQmY^frn a S^c. 


3k. h 


In (ke construction of this statute, the following pu'llculsa's 
seem most remarkable. 

f Sect. 2. It seems, that it is not necessoiy, to constitute the 
offence of privately stealing described by this act, that the shop, 
warehouse, coach'^ouse, or stable, from which the goods arc 
stolen, should be adjoining, or belonging to, and used with any 
dwelling-house; and therefore, if goods be stolen from a shop or 
warehouse, but not privately, the offender cannot be ousted of his 
clergy, unless the indictment allege that such shop or warehouse 
is adjoining to a dwelling-house, pursuant to the statute 3 and 4 
Will, and Mary, c. 9. 


Jonathan 
Wild’* Case, 
Old Dailey, 
JVlay Ses*. 
1725. 


■’f Sect. 3. It has been held, that an accessary before the fact, 
that is, a person who is not in the shop, warehouse, coach-house, 
or stable, at the time the goods are stolen, but who waits at a 
distance to receive the goods, is not within this statute, and yet 
the words arc, that whoever shall "assist, hire, or command 
" another to commit this offence, shall be deprived of clergy." 


Case of Ann f Sect. 4. It is certain, however, that if two or more persons 
Mar^^^wlHiams together ill the shop, warehouse, coach-house, or stable, at 
Old Bailey, ’ the time the goods arc privately solen, aiding, and assisting each 
June Seas. 1785. other to commit the felony, they are all equally guilty. 


Mill’s case. 
Cases Cro. 
Law, 45. 

1 Peer Wmg. 
267. 

2 Peer UTras. 

112 . 


+ Sect. 5. It is settled, that the stealing of money privately 
from a shop, warehouse, coach-house, or stable, is not within the 
statute, for the words are, "goods, wares, and merchandizes;" 
and it has been decided in a variety of cases, that these words do 
not include money, either in specie or in bank notes. 


•f' Sect. 6. It has also been decided, that if it appear on evi- 
'* dence, that the offender broke open the shop, warehouse, coach- 
1726. eorain house, or stable, from which the goods are charged to have been 

'Bsv.monh, privately stolen, he shall not be ousted of his clergy; for when 

Wi^wwf* any degree of force is used to obtain the goods, it excludes the 
case, Croydon idea of privately stealing. 

Sura. Assize, 1785, coram Evhe, Ckirf Baran, Foster’s Crown Law, 79. 


Clwrioue “I* 'Sicef. 7. It is also the common practice of the court, on the 

Smitli’s Mse, trial of an indictment for this offence, to allow the prisoner 

1784 benefit of his clergy, if it appear that he was seen by the pro- 

secutor, his servants, or agents, to take the goods mentioned in 
JvsAce. the indictment; and the slightest perception of the fact seems 

GrahaiJ Feb Sufficient; even a suspicion that the prisoner was about to take 

Se?s. ir'ad,^ goods, has been held enough, for if the taking is in any degree 

eoram Gou’td, visible, it cauDot be privately stealing, 

Juitice. The case gf Maxey and Hide, Old Bailey, Feb. Ses*. 1784, ewaw PsaavN, Harm, and 
Bvi.i.£r, Justice. 


By Foster, 
Justice. 

Fost. C. L. 78. 




John Howard’s 
case, Foster, 

C. L. 77. 


t Sect. 8, It is said, that the goods, wares, and merchandizes, 
must be such as are usually exposed to sale in the shop or ware¬ 
house, and not any other valuable thing which may happen to be 
put there; and though coach-houses and stables ar'e not places for 
sale, yet the goods should be such as are usually lodged in those 
places. 

t Sect. 9. Accordingly it hath been ruled, that a common ware¬ 
house 
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lioase by the water^ide^ where merchanti wraelly lodge goods 
intended for exportation, until they ahaH have an opportunity of 
putting them on board a ship, is not within the meaning of this 
statute; for that by the word ** warehouses*’ in the statute is 
meant not mere repositories for goods, but such places where 
merchants and other traders keep their goods for sale, in the 
nature of shops, and whither customers go to view them, 

t Sect. 10 . And it has been doubted, whether the warehouse Godfrey’s 
of a Blackwell-hall-factor, who receives his goods by the bale from case. Old 
the manufacturing clothiers in the country, and deposits each 
piece, tied up in brown paper, as taken out of the bale, upon Cases C. ll 
shelves, but never exposes them to sale in the warehouse windows, 
or at the door, which is generally shut and fastened by a latch, 
and only sells wholesale by the piece thus tied up, upon commis* 
sion, both for exportation and home consumption, is a warehouse 
within the meaning of the act. 

Sect. 11. Also it has been ruled, that if a watchmaker receive Stone’s Case, 
the watch of a customer to repair, and hang it in his show-glass 
until it is fetched away by the owner, his shop is not, as to 17 ^. 
watches so situated, a shop within the meaning of the' statute, Cuses Cro. 
but a mere repository, where the watch was kept for the owner, 
and not exposed to sale by the watch-maker. 

+ Sect. 12. So also, where a shirt was left by a customer at the Anonymous, 
shop of a tradesman, in order that the master of the shop might Old Bailey, 
send it to a sempstress to be mended, but was privately stolen 
before it was sent, it was held, that this was not a case within the g Mod. is5. 
statute, which was made to preserve such goods as are usually in 
the shop by way of trade, and not such as are casually left there. 

Sect. 13. So also, where a coachman’s box-coat was hung up Case of John 
in the stables, and was privately stolen while the coachnian went ® 
into the house to receive his wages, it was held, that this was not Se*s. i78i.* 
a case witliin the statute, for that a coachman’s livery great-coat 
is not the usual furniture of stables, and the statute only extends 
to such articles as are proper to be kept therein, such as bridles, 
saddles, horse-cloths, &c. 


f Sect. 14. So also, it has been held, that the property must JohnArcberV 
be taken in a shop, warehouse, coach-house, or stable; for where case, Old Bai- 
a chariot stood under a gateway which was used as a shed, in tlie ^ 784 *'*' 
yard belonging to a coach-house, and the glasses of the chariot, coram Mr. Ssn- 
tbus standing, were privately stolen, it was held not within the 
stittute. 

Larceny from Church or Chapel. 


f Sect. 1. By 1 £dw. 6. c. 12. s. 10. “No person or persons that 
“ shall be attainted or convicted of felonious taking of any goods 
“ out of any parish church, or other church or chapel, shall 
“ be admitted to have and enjoy the privilege or benefit of his 
. “ clergy or sanctuary, but shafl be put from the same.” 

+ Sect. 2. It is said, that the crime of sacrilege was not deprived 2 Hale, 333 . 
of the benefit of clergy by the common law; at least, it was 
allowed after the statute de Clero, 25 Edw. 3. c. 4. unless the 
ordinary refused the offender. 

t Sect. 
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3 Haie, 566. 


1 Hale, 518. 


Grime’* case, 
Maidstone 
Lent Assizes, 
1732. 

Foster, 79. 

Leigh’s case. 
Cases Cro. 
Law, 2d edit. 
50. 


The ease of 
W. Morris, 
Cases in Cro. 
Law, 308. 


Moses Fike’s 
case, OldEailej, 
May Session, ' 
1784. 


LARCENY—«pon Navigable Rivers. Bk; 1. 

+ Se^. 3. It seems to be also agreed, that the statute 4 and 5 
Philip and Mary, c. 4. which takes away clergy from robbing of 
any Selling-house, doth not extend to robbing of churches or 
chapels. 

f 5ef^. 4. But it is certain that the above statute of 1 Edw. 6. 
c. 12. ousts sacrilege of clfergy in all cases except that of chal¬ 
lenging above twenty, which defect is supplied by the statute 
3 and 4 Will, and Mary, c. 9. 

Larceni/ upon Navigable Rivers, 
f Sect. 1. By 24 Geo. 2. c. 45. ** All and every person or per- 
“ sons that shall at any time steal any goods, wares, or merchan- 
dize, of the value of forty shillings, in any ship, barge, lighter, 
“ boat, or other vessel or craft, upon any navigable river, or in 
** any port of entry or discharge, or in any creek belonging to 
" any navigable river, port of entry or discharge, within the king- 
** dom of Great Britain ; or shall feloniously steal any goods, 
*' wares or merchandize, of the value of fort^ shillings, upon any 
" wharf or key adjacent to any navigable river, port of entry, or 
discharge; or shall be present, aiding, and assisting in the 
" committing any of the oUences aforesaid, being thereof con- 
" victed or attainted, or being indicted thereof shall of malice 
stand mute, or will not directly answer to the indictment; or 
" shall peremptorily challenge above the number of twenty per- 
" sous returned to be of the jury, shall be excluded from the be- 
** nefit of clergy.” (1) 

And upon this statute the following determinations have been 
made. 

Sect. 2. It has been ruled on the trial of an indictment on this 
statute, that Portugal money not made current by proclamation, 
but current by tacit consent, is not “ goods, wares, or merchan- 
“ dize,” within the meaning of this law. 

Sect. 3. So also where the indictment w'as for stealing sundry 
articles of wearing apparel, value twenty-one shillings, and two 
dollars, value nine shillings, and two^guinens, from on board a ship 
lying in the river Thames, it was held, that the dollars and the 
guineas, being money, were not within the act, and that, as the 
value of the wearing apparel did not amount to forty shillings, 
the prisoner was not ousted by this statute of the benefit of clergy. 

i* Sect. 4. It seems also, that the stealing of bank notes from on 
board a vessel in a navigable river would not be within this statute, 
because bank notes are not included within the meaning of goods 
and chattels, although by the statute 2 Geo. 2. c. 25. s. 3. the 
stealing..of bank notes is made felony “ of the same nature, and 
'* in the same degree, and with or without the benefit of clergy, 
in the same manner as it would have been if the offender had 
“ stolen, or taken away by robbery, any other goodHbf like value 
** with the money due on such notes, SfcJ” 

't' Sect. .3. It has also been held, that evidence of a loaded barge 
in navigating down the Thames facing likely to sink, and that the 

bargemen, 

( 1 ) Ckrgy reztored by 4 Geo. 4. c. 53. 
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bargemen, in order to avoid the danger^ unloaded part of the 
wgo into a long boat, and earned both the barge and tlje boat 
into Limhouse Dock, where the boat with her lading was left 
aground by the efflux of the tide, and in such situation stole 
in the night time from her moorings, will not maintain an indict¬ 
ment, charging the offence to have been committed “ on the 
“ navigable river Thams;’* but perhaps it would have been suffi¬ 
cient if the indictment bad, in the language of another*part 
of the statute, charged the stealing from a boat “in a certain creek 
“ belonging to the navigable river Thames.” 

Larceny from Wrecks. 

f Sect. 1. By 12 Ann. st. 2. c. 18. s. 5. “ If any person or 
“ persons shall steal any pump belonging to any ship or vessel 
“ shipwrecked or in distress, or shall be aiding or abetting in the 
“ stealing such pump, such person or persons shall be and are 
“ hereby made guilty of felony without any benefit of his, her, or 
“ their clergy." 

t Sect. 2. By 26 Geo. 2. c. 19. s. 1. “ If any person or per- 
“ sons shall plunder, steal, take away or destroy any goods or 
“ merchandizes or other effects from or belonging to any ship or 
“ vessel of his majesty’s subjects, or others, which shall be in dis- 
“ tress, or which shall be wrecked, lost, stranded or cast on shore, 
“ in any part of his majesty’s dominions (whether any living crea- 
“ ture be on board such vessel or not), or any of the furniture, 
“ tackle, a)>parel, provisions, or part of such ship or vessel; then 
“ such person or persons so offending shall be deemed guilty of 
“ felony, and shall suffer death as in case of felony without 
“ benefit of clergy." 

i ‘ , 

t Sect. 3. But by 26 Geo. 2. c. )9. s. 1. it is provided, “That 
“ when goods or effects of small value shall be stranded, lost, or 
“ cast on shore, and shall be stolen without circumstances of 
“ cruelty, outrage, or violence, then and in such cases it shall be 
“ lawful for any person or persons .to prosecute for such offence 
“ by way of indictment for petit larceny, and the offender, being 
“ thereof lawfully convicted, shall suffer such punishment as the 
“ law in cases of petit larceny does enjoin or require.’’ 

Larceny of Woollens from Tenter Grounds. 

t Sect. 1. By 22 Car. 2. c. 5. s. 3. “ No person or persons 
“ who shall be indicted for felonious cutting and taking, stealing, 
“ or carrying away of any cloth or other woollen manufactures 
“ from the rack or tenter in the night-time, and be thereupon 
“ found guilty, shall be admitted to have the benefit of his or their 
“ clergy.’’(1) 

t Sect. 2. But by 22 Car. 2. c. 5. s. 4. it is provided, “ That 
“ it shall and may be lawful for the judges or justices of the court 
“ before whl^m such offender shall be arraigned and condemned, 

“ at their discretion, to grant a reprieve for the staying of execu- 
“ tion of such offender, and to cause such offender to be trans- 
“ ported for seven years.’’ 

Y$ect. 

(j) ClCTgj restored 4 Gcos 4* Cv 53# 
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t* Sect. 3. And bj £2 Car. 2. c. 5. a. 4. it is further enacted^ 
** Tliat if such oifender shall refuse to be so transported, or after 
' ** such transportation shall return or come again into England, 

** Wales, or Berwick upon Tweed, within the time aforesaid, such 
** person shall be put to execution upon the judgment so given 
** and pronounced against him.” 

. Larceny of Linnensfrom Bleaching Ground. 

By stat. 51 Geo. S. c. 41. which repeals the first sect, of 
18 Geo. 2. c. 27. (by which clergy was excluded from offenders 
stealing linen,.&c. of the value of ten shillings, from bleaching 
grounds,) it is enacted, “ That every person who shall feloniously 
" steal any linen, fustian, calico, cotton cloth, or cloth worked, 
woven, or made of any cotton or linen yarn mixed, or any thread, 
** linen, or cotton yam, linen, or cotton tape, inkle, filleting laces, 
** or any other linen, fustian, or cotton goods, or wares whatso- 
** ever, laid, placed or exposed to be printed, whitened, worked, 
** bleached, or dried in any whitening or bleaching croft, lands, 
" fields, or grounds, bowking house, printing house, drying house, 
or other building, ground, or place made use of by any calico 
printer, whitster, crofter, bowker, or bleacher, for printing, whit- 
" ening, bowking, bleaching, or drying of the same, to the value 
" of ten shillings; or who shall aid and assist, or wilfully or mali- 
ciously hire or procure any otlicr person or persons to commit 
“ any such offence, or who shall buy or receive any such goods 
or wares so stolen, knowing the same to be stolen as aforesaid, 
being lawfully convicted thereof, shall be liable to be trans¬ 
ported beyond the seas for life, or for such term, not less than 
seven years, as the judge before whom any such person shall be 
convicted shall adjudge; or shall be liable, in case the said 

* judge shall think fit, to be imprisoned, and kept to hard labour 
‘ in the common gaol, house of correction or penitentiary house, 

* for any term not exceeding seven years.” 

Upon an indictment upon the former statute ISGeo. 2. by 
which the above offence was a capital felony, it appeared in evi¬ 
dence, that the yarn had been spread upon the ground fur bleach¬ 
ing, but had been afterwards taken up and thrown into a heap, 
from which the prisoner took some of it. Thompson, B. ruled 
the case not within the statute, as the ya-'n was not necessarily 
left in that state. This ruling appears consonant to tlie general 
principle, that when a chattel is under peculiar sanction, ra- 
tione loci, that it should be in its proper deposit; so it has been 
questioned whether the great coat of a coachman stolen from the 
stable was protected by the stat. 10 & 11 Will. S. on the ground 
that it is part of the necessary furniture of the stable, (Lea’s case, 

1 Leach, C. C. L. 304.) So in the above case, when the yarn 
was no longer in the bleach ground for the necessary manufacture 
of it, but was left there as a mere place of deposit, it was no longer 
under the protection of the statute. 

Bobbery in a Dwelling-House, the Owner being therein and put 

in Fear. 

Sect. 1. By 23 Hen. 8. c. 1. s. 3. “ no person or persons 
“ which shall be found guilty of robbing any person or persons 

« in 
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" in th^ir dwt^lling-hoases or dwelling-placer the owner or dwellet 
*' in the same house, his wife, his childreti, or servants, then being 
within and put in fear and dread by the same, shall be admitted 
“ to clergy.” 

t Sect. 2. By 4 and 5 Philip and Mary, c. 4. Evciy person 
and persons who shall maliciously command, hire, oi; counsel 
" any person or persons to do any robbery in any dwelling-house 
" or houses, shall not have the benefit of clergy.” 

Robbery in a Dwelling-House, the Family being therein, though 

not put in Fear. 

f Sect. 1. By 5 and 6 £dw. 6. c. 9. “ If any person or persons 
“ shall be found guilty for robbing of any person or persons in 
“ any part or parcel of their dwelling-houses or dwelling-places, 

“ the owner or dweller in the same house, or his wife, his children, 

“ or servants, being then within the same house or place where 
the robbery and felony is committed and done, or in any other 
" place within the precinct of the same house or dwelling-place, 

“ the offender shall in no wise be admitted to clergy, whether the 
“ owner or dweller in the same house, his wife or children, then 
and there being shall be sleeping or w'aking.” 

t Sect. 2. It is said, that in order to oust the offender'of clergy 2 Hale, 354. 
under this statute, there must be such an actual breaking of the careTcr^L, 
house as would make a burglary if committed in the night. 354. 

f Sect. 3. It is also said, that the indictment must run, broke 2 Hale, 354. 

“ and entered the mansion-house of J. S. the aforesaid J. S. his 
“ wife and children in the same house being, Sac.” ; but that it 
need not state the robbery violenter el d persona, but only ^ domo 
pradietd. 

t Sect. 4. It is also said, that if a servant steal goods out of his 2 Hale, S34. 
master’s house in the day or night, the master, his wife and chil¬ 
dren being in the house, the offender is not ousted of his clergy 
by this statute, because there was no breaking of the house. 

t Sect. 5. It is settled, that if a servant unlatch or turn the key 
of a door in the house and steal goods out of that room, he shall 
not be ousted of his clergy, as a stranger in such case would be, 
for the opening of the door in this manner is within his trust, and 
so no breaking of the house; but if a servant break open a door, 
whether outward or inward, and steal goods, it is within the act. 

f Sect. 6. It is certain also, that there must not only be a break¬ 
ing of the house, the owner, his wife, children, or servants, being 
within the same, but there must also be a felonious taking of goods 
out of the house, to exclude clergy by this statute. 

t Sect. 7> And a bare felonious taking of goods out of the 2 iiaio, 355. 
bouse, whether by night or day, without such a breaking as 
would make burglary if done in the night, will not oust the offender 
of clergy. 

t Sect. 8. It is also said, that a stranger only being in the house Staundf. \^9. 
at the time is not sufiicient, for the statute requires that "the 
" dweller or owner, his wife, children, servants or servant, be ‘ ’ 

** within j” 
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Tomlin’* Cate. 
Hed. 64. Bat 
Me part. 

1 Hole, 524. 


1 Hole, 508. 
524. 

1 Hale, 527. 
Foster, 108. 


1 Hale, 524. 
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** withinand therefore in such case if such sojourner be robbed 
without being put in fear, the offender shall have his clergy. 

t Sect. 9. It is said, that if a person go into a house, the doors 
being open, and break open only a chest or trunk and steal goods, 
it is not such a robbery as is within this statute; but that in such 
case if the person break open an inner door, or a counter, or cup- 
bo^d fixed to the freehold, he shall be ousted of his clergy; and 
yet it hath been adjudged, that the breaking open of a chest is all 
one as to this purpose with the breaking open of a door, though 
the chest be not fixed to the freehold; and this latter resolution 
was by all the judges of England: but Mr. Justice Foster says, 
that " if a moveable chest be meant, this case cannot be law 
and that in capital cases, such fixtures which merely supply the 
“ place of chests and other ordinary utensils of household, should 
** be considered in no other light than as mere moveables, par- 
“ taking of the nature of those utensils, and adapted to the same 
" use.” 

t Sect. 10. But now the benefit of clergy is taken away from 
robbery in general by 3 and 4 Will, and Mary, c. 9- which enacts, 
“ That all and every person or persons that shall rob any other 
“ person, or shall comfort, aid, abet, assist, counsel, hire or com- 
“ mand any person or persons to commit such offence, shall not 
“ have the benefit of clergy.” 

Robbery in a Booth or Tent, the Family being therein, though not 

put in Fear. 

+ Sect. 1. By 5 and 6 Edw. 6. c. 9. s. 5. “ No person or per- 
" sons which shall be found guilty of and for robbing any person 
** or persons in any booth or tent, in any fair or market, the owner, 
'' his wife, his children, or servants or servant, then being within 
" the same booth or tent, shall be admitted to clergy, but shall 
“ be excluded therefrom, and suffer death in such manner and 
“ form as is mentioned in 23 Hen. 8. c. 1. for robberies in dwell- 
“ ing-houses, the owner or dweller in llic same, his wife, chil- 

dren, or servants, being then within the same, and put in fear 
" and dread, without having any respect or consideration whether 
“ the owner or dweller in such booths orients, his wife, children, 
“ or servants, being in the same booths or tents at the time of 
" such robberies and felonies committed, shall be sleeping or 
*' waking.” 

f Sect. 2. It hath been ruled, that the robbing of a shop, such 
as was formerly kept in Westminster-Hall, and like, those which 
are now kept in Exeter-Change, is not robbing a booth .or tent 
within the meaning of this statute. 

Robbery in a Dwelling-House, brecJting^ the House, any Person 
being therein and put m Fear. 

t Sect. 1. By 1 Edw'. 6. c. 12. s. 10. ” No person or persons 
** that hath been attainted or convicted of breaking any house by 
" day or by night, any person being then in the same hpuse where 
** the same breaking was committed, and thereby put in fear or 
" dread, shall be admitted to clergy.” 

t Sect. 
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t Sect* 2. It is said, that in order to oust au offender of clergy 2 353., 

under this' statute, there must not only in all cases be a puttmg 
in fear, but that the breaking, if by night, must appear*to have 
been done with intention to continit a felony, and if by day, that 
a felony was actually committed. 

t Sect. 3. It is also said, that if any stranger be then in the 3 Hale, 353. 
house and put in fear, it excludes from clergy, though it be, not 
the owner or any of his family. 

Robbery in a Dwellmg-House in the Day time, any Person being 

therein. 

t Sect. 1. By 3 Will, and Mary, c. 9- All and every person 
or persons that shall rob any dwelling-house in the day-time, 
any person being therein, or shall comfort, aid,- abet, assist, 

** counsel, hire, or command any person or persons to commit the 
" said offence, shall not have the benefit of his or their clergy.” ^ 

Robbery in a Dwelling-Home, any Person being therein and put 

in Fear. 


t Sect. 1. By 3 Will, and Mary, c. 9« " All and every person 
or persons who shall feloniously take (1) away any goods or 
" chattels being in any dwelling-house, the owner or any other 
person being therein, and put in fear, or shall comfort, aid, 
“ abet, assist, counsel, hire or command any person or persons to 
“ commit the said ofi'ence, shall not have the benefit of his or their 
“ clergy.” * 

It must be stated, in the indictment under this statute, that the 
persons in the house were put in fear, otbervvise the prisoner will 
be entitled to clergy. 2 Leach, C. C. L. 271.—E. P. C. 635. 


Robbery in a Dwelling-House, no Person being therein, and deal¬ 
ing to the value of Five Shillings. 

+ Sect. 1. By 39 Eliz. c. 15. “ If any person or persons shall 
be found guilty for the felonious taking away (2) in the day-time 
“ of any money, goods, or chattels, ^being of the value of Jive 
“ shillings, or upwards, in any dwelling-house or houses, or any 
“ part thereof, or any out-house or out-houses, belonging and 
“ used to and with any dwelling-house or houses, although no 
” person shall be in the said house or out-house at the time of 
" such felony committed, then such person or persons shall not 
“ be admitted to clergy.” 

t Sect. 2. It is adjudged, that accessaries to this offence are Cro. Car. 473. 
not excluded from clergy by this statute. But by 3 and 4 Will. See 4 Hawk, 
and Mary, c. 9. it is enacted, “ That whoever shall comfort, aid, ’ ’ ‘ 

** abet, ^sist, counsel, hire, or command any person or persons 
“ to break any dwelling-house, shop or warehouse thereunto 
belonging, or therewith used in the day-time, and feloniously 
take aw 9 y any money, goods, or chattels, of the value of five 

" shillings. 


(1) The <U«enction between these dauses is this; 
the first is robbing the dwelling-house, the other 
otialing ^oods from the dwelling-house. By rob¬ 
bery, IS ithpUed a forcible breaking of tlie dwelling- 
bouse, but the sluing may be unaccompanied W 
any force. See 2 Hale, 35fi. Foster, 108. L. C. 
C. L. 354. 


(3) The words in this enacting clause are for " th» 
felcnaotu taking otsay;’* but as the preamble men¬ 
tions the roNimg and breaking and entering dwell¬ 
ing-houses, it has been hdd that the taking must 
be by robben, that is, by bieafciog the dwelling- 
house. £. P. C. 638. 


VOl.. I. 









810 


3 Hale, 35C. 


2 Halo, .W. 


Poullcr’s Case, 
11 Cu. J6. 

2 Hale, 356. 


2 Hale, 356. 


SmiUi’s Case, 
Old Bailey, 
Oct. Sess. 161)8. 
upon a refer¬ 
ence to tlic 
twelre judges. 


(a) 3 Hale, 358. 
(A) Sir H. Ilim- 
gate’s Case, 
Cro. Car. 473. 
(e) Burgess’s 
Case, 

Kely. 27.52. 
^Peyton’s 
Case, Cases 
Cro. Law, 267. 

Bea V. Har- 
dine, Old 
Bailey, Jan. 
Bbl.16991, 


LARCENY. —Robbery in a DioelUng-House. Bk. k 

“ shillings, or upwards, therein being, although uo person shall be 
“ within such dwelling-house, shop, or warehouse, shall be ex- 
“ eluded from clergy.” 

And upon these statutes the following determinations have 
been made. 

t Sect. 3. Fiest, That the bare taking of goods out of a house, 
undier this statute, will not oust the oft'ender of his clergy, unlc.ss 
there is also such an actual breaking of the house as is necessary 
to constitute the crime of burglary; and therefore if he enters, the 
doors being open, and breaks open a chest, and steals goods to 
the value of five shillings, this shall not oust him of his clei-gy. 

t Sect. 4. Secondly, But if a man enters a house in the day¬ 
time, the doors being open, and uo person being in the house, 
and then breaks o)mn, or unlocks, or unlatches an inner door, and 
steals goods to the value of five shillings, he thereby loses the 
benefit of clergy, although he ordy removes the goods from the 
place where he takes them, and lays them on the floor; for this 
is a sufiicient asportation to constitute a larceny at common law, 
and the statute doth not alter the nature of the ofleuce. 

t Sect. d. Tiiiudly, That to oust the offender of clergy, the 
indictment must pursue the statute, viz. “ That in the day-time, 
" to wit, between the hour, Scc. the mansion-house of I. S. broke. 
“ and entered, no person in the same house then being, and there, 

&c. in the same house found, then and there feloniously stole, 
“ took, and carrierf awaj, &.c.” for breaking the house in the day 
without taking the goods, is no felony. 

t Sect. 6. Fodutiily, That if it appear on the evidence that 
it was ill the night, or that any ])erson was in the house at the 
time, or that he stole the goods, but did not break the house, the 
offender shall not be ousted of his clergy. 

t Sect. 7. Fifthly, But it hath been adjudged, that if on an 
indictment on this statute, it appear that the prisoner was let into 
the house by a servant, and that he afterwards broke open an 
inner door, it caniK’t be objected, that the servant was in the 
house at the time, fur that a house with so treacherous a servant 
in it was equally defenceless as if uo person whatever had actually 
been therein. 

t Sect. 8. Sixthly, It is also decide'', that a chamber in an 
hm ojcourt (n) is a mansion-house within this statute. But a 
lodging in Whitehall (i) or Somerset-house, (c) or the Invalid Office 
at Chelsea, (d) is not a dwclling'house within this statute; and 
therefore a robbery in such lodging is not excluded from clergy 
by this statute, if any person were at the time in any otlier part 
of the palace. 

t Sect. 9. Seventhly, So it hath been ruled, that if the pri¬ 
soner enter at t^e outer door, being open, and break bpen the 
door of a room above stairs, and steal goods, yet if there is any 
person in the room below, it is not a case wi^in the statute. 

tSert. 10. Eighthly, It seems, that as the SQEIiz. c. 15. 
only takes clergy from the principal where “ an iut-house in 
** which |uch robbery is committra” belongs to, or is4ise4 with 

the 
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the dweliiag-bouse, and the 3 Will, and c. 9< onl; deprives 

aiders of clergy where the robbery is committed in “ a shop or 
“ warehouse belonging to the dwelling-house,” that accessaries 
before the fact, and persons aiding a robbery in an out-honsc 
which is not either a shop or warehouse belonging to the dwell¬ 
ing-house, would still be entitled to his clergy. 

f Sect. 11. And now the benefit of clergy is taken away from 
robbery generally by 3 and 4 Will, and Mary, c. 9. which enacts, 
“ That all and every person or persons that shall rob any other 

person, or shall comfort, aid, abet, assist, counsel, hii'e, or com- 
“ maud any person or persons to commit such offence, shall not 
*' have the benefit of clergy.” 


t Sect. 12. And it has been held, that this statute excludes Panford and 
robbers from the benefit of clergy, in what place soever the N|wton’ii Ca«e, 
offence was committed. SslL, mo. 


Robbery in a Church or Chapel. 

t Sect. 1 . By 23 Hen. 8 . c. 1 . s. 3. ''No person or persons 
" which shall be found guilty for robbing any churches or cha- 
“ pels, or other holy places, shall be admitted to the benefit of 
“ clergy.” 


Sect. 2. It iloes not appear, that accessaries to the crime of s Ilaic, 333. 
sacrilege arc ousted of clergy by any statute; and certainly clergy 3d£i. 
was not taken away from sacrilege at common law. 


t Sect. 3. It is said, that lu* sacrilege is within this branch of Kclj. 39. 69. 
the statute that is not accouipauied with an actual breaking of 
the church, Sic. 


Larceny from the Person, and Robbery. 

Larceny from the person of a man witliont putting him in fear, 
is done either, 

1. Openly and avow'cdly before his face; or, 

2. Privily, without his knowledge. 

Sect. 1. First, Openly and avowedly before his face; as if Dyer, 221 . 
one take oflf my hat from my head, and run aw'ay with it, or come 2 Roll. 134. 
into my sliop and chcajrcn goods, and run away with them with- 
out paying for them, which is agreed not to be robbery: and, as Dait.c.ioo. 
it seems, is more properly indictable as a trespass than felony, 
unless the offender were either unknown, or immediately fled the 
country if he were known; otherwise 1 have a remedy against 
him in the ordinary course of civil justice, and it seems rigorous 
to make such offences capital which probably may be sufficiently 
provided against by more gentle methods. (1) However, it is 
certain that all open larcenies from the person are within the 

benefit 

(1) The case in Dyer, 224. was an indictmeiU, obtained the delivery, upon pretence of purchasing 
yvM vi et armii apud B. in vid regid ihidm 40*. in them, is expressly decided to be felony. And 
peciutiii mmerat, tfc. and the judgment was, that it Dalton from CrompUm only says, tlie tortious taking 
is not robbery if the person is not put in fear ashy of another’s goods without a title so to do, is but a 
atsauU and violence. Tlio case in Holl’t Reports is trespass. These references therefore by no mews 
where the feat* was excited subsequent to the prove that the offences mentioned are not felonies, 
taking, and therefore only larceny. The case in if committed with a felonious intent.—Vide Hale’s 
Ray/nmd, ofrunuiiig away with goods, after having Summary, 73,74,75. Kely. 43. 70. 1 Sid, 254. 
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Rq>ealed by 
48Ceo.3i 
c. 129. vide 
neit section. 


benefit of clergy, except such as are committed in a dwelling- 
house, &c. to the value of 40s. 

t As to THE SECOND POINT, VIZ. Of privately stealing from 
the person. 

t Sect. 2, By 8 Eliz. c. 4. it was enacted, " That no person 
“ or persons which shall happen to be indicted or appealed for 
“ felonious taking of any money, goods, or chattels, from the 
“ person of any other, privily, without his knowledge, in any 
“ place whatsoever, and thereupon found guilty by verdict of 
“ twelve men, or shall confess the same upon his or their arraign- 
“ ment, or will not directly answer to the same according to the 
“ laws of this realm, or shall stand wilfully, or of malice or ob- 
“ stinately mute, or challenge peremptorily above the number of 
“ twenty, or shall be upon such indictment or appeal outlawed, 

shall from thenceforth be admitted to have the benefit of his 
“ or their clergy, but utterly be excluded thereof, and shall sufl’er 
“ death in such manner and form as they should if they were no 
“ clerks.” 


48 Geo. 3. 
c. 129. s. 2. 

—stealing from 
tile person. 


Several decisions on this statute took place while it remained 
in force, as to what should be considered privily and without the 
knowledge of the party, but they have now become unimportant, 
for by statute of 48 Geo. 3. c. 129. sect. 2. it is enacted, “ that 
" from and after the passing of this act, every person who shall 
" at any time or in any place whatever feloniously steal, take and 
« carry away any money, goods, or chattels from tlic person of 
“ any other, whether privily without his knowledge or not, but 
" without such force or putting in fear as is sufiicient to consti- 
“ tute the crime of robbery, or who shall be present, aiding and 
“ abetting therein, shall be liable to be transported beyond the 
" seas for life, or for such term, not less than seven years, as the 
** judge or court before whom any such person shall be convicted 
'* shall adjudge; or shall be liable, hi case the said judge or court 
“ shall think fit, to be imprisoned only, or to be imprisoned and 
“ kept to hard labour in the common gaol, house of correction, 
“ or penitentiary house, for any term not exceeding three years. 


In the case of one Charles Robinson and William Perry, who 
were convicted at Lancaster summer assizes, 1816, before Wood, 
baron, on an iudictmeut under this statute, the following point 
was reserved. 'Whether the indictment was propeily framed, inas¬ 
much as it did not aver, in the words of the statute, that the 
stealing was from the {lerson " without such force or putting in 
" fear as was sufficient to constitute the crime of robbeiy,” that 
exception being part of the enacting clause, and not in a proviso f 
secondly, if the indictment was not good on the statute, whether 
it was good as for a common larceny; and, if good, whether the 
court ought not to arrest the judgment, it being a Sentence of 
transportation for life, not warranted by a conviction of simple 
larceny t The judges held the conviction right, consequently the 
indictment good. 

Robbery, 

Robbehy is a felonious and violent taking away from the per¬ 
son of another, goods or money to any value, putting hiln in fear. 

In 
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In the explication whereof, I shall consider Uie following par* s Inst. 68. 

ticulars i ^ Hale, 531. 

* 

1. What taking aw'ay will satisfy the word cepit in an indict¬ 
ment for this offence. 

2 . What shall be said to be a taking away from the person. 

S. What kind of taking shall be said to be violent. 

o s • 

4. In what rejects robbery differs from other larcenies. 

.5. In what cases robbery, whether from the person of another 
or from his house is excluded from tlic bcnetit of clergy. 

As to THE FIRST POINT, viz. What taking away will satisfy 
the word cepit in an indictment for robbery. 

Sect. 1 . It seems clear, that he who receives my money fay my 44 3. 

delivery, either whilst I am under the terror of his assault, or 4 IT. 4.3. 
afterwards while I think myself bound in conscience ( 1 ) to give it 
to him by an oath to that purpose, which in my fear I was com- Crompion, 34, 
pelled by him to take, may, in the eye of the law, as properly be 3 lust. C3. 
said to take it from me, as he who actually takes it out of my 
pocket with his own hands. 

Sect. 2. N either can he who has once actually completed the 3 Inst. 60 . 
offence, by taking my goods in such a manner into his pos¬ 
session, afterwards purge it by any re-delivery.—The outrage 
offered to the rights of society doth not vary in its nature, be¬ 
cause ineffectual in its consequences, (a) Therefore where a (a) Prln. P, L. 
robber, having taken a purse, returned it again, saying, “ If you 
“ value your purse, take it and give me the contentsbut was 
seized before the money was re-delivered; he was found guilty; (ft) (6) Peat’s Case, 
for the continuance of the property in the possession of the rob- ^ 

ber is not required by law. (c) (c) 3 gp. 

Sect. 3. But he who only attacks me in order to rob me, but S. P. C. n. 
tloes not take iny goods into his possession, though he go so far £romp. 34. 
as to cut off the girdle of my purse, by reason whereof it falls to 4 
the ground, is not guilty of robbery; but highly punishable at 
the comniun law by fine and imprisonment, &c. for so enormous 
a breach of the peace. * 

Sect. 4. Yet in some cases a'man may be said to rob me, iiiale,.533, 
where in truth he never 'actually had any of nw goods in his *37. 
possession; as where I am robbed by several of^ne gang, and Pm^^/case, 
one of them only takes my money; in which case, in judgment Croin.'’34. 
t»f law, every one of the company shall be said to take it, in too. 

respect of that encouragement which they give to another, through 
the hopes of mutual assistance in their enterprize; nay, though 
they miss of the first intended prize, and one of them afterwards 
ride from the rest, and rob a third person in the same highway 
without tlicir knowledge, out of their view, and then return to 
them, all are guilty of robbery, for they came together with an 
intent to rob, and to assist one another in so doing. 

As to THE SECOND POINT, viz. What shall be said to be 
taking away from the person. 

Sect. 

( 1 ) This is not the trae reason, but because the fear of that menace still continued upon liim at the time 
he delivered the money. (1 Hale, 532.) 
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Sect. 5, Not only the taking away a horse from a man whereon 
he is actually ruling, or money out of his pocket, but also the 
taking of any thing from him openly and before his face, which 
is undei* his immediate and personal care and protection, may 
properly enough be said to be a taking from the person: and 
therefore lie who having first assaulted me takes away my horse 
standing hy me, or having put me in fear drives my cattle in my 
Strange, 1015. presence out of my pasture, or takes up my purse which in my 
t cast into a bush, or my hat which fell from my head, or 
robs my servant of my money before my face, may be indicted as 
* having taken such things from my person. 

s Tnst 60. f Sect. 6. But the taking must be subsequent to the fear} for 
1 535 distinguishing ingredient between robbery and other 

Cascohlich. larcenies. Therefore where a thief clandestinely stole a purse. 
Moss, 0. B. and, on its being discovered in his custody, denounced venge- 
trw^***'against the party if he spoke of it, and then rode away, it 
was held to be simple larceny only, and not robbery; because 
the fear excited by the menaces of tiic thief was subsequent to 
the act of taking the purse. So where several men find another 
apparently intoxicated, and swearing he shall go home, they drag, 
abuse, kick him, and clandestinely take his money, this is no 
robbery; for no demand is made of money, nor any fear excited 
for the purpose of obtaining it. 

As to THE Tiinii) POINT, viz. What kind of taking shall be 
^ said to be violent. 


S.P.C,S?. 
Crom. 34,35. 
Dalt, c. 100. 

5 Inat 69. 

1 Hale, 533. 
Styles, 156. 
Salk. 613. 
Cartli. 145. 

B. R. II. lOr. 


1 Halo, 5M, Sect. 7. Wherever a person assaults another with such circum- 
*31. stances of terror as put him into fear, and cause him by reason 

Hlll"'cfioo. s"ch fear to part with his money, the taking thereof is ad¬ 
judged robbery, whether there were any weapon tliavvu or not, 
or whether the person assaulted delivered his money upon the 
other’s command, or afterwards gave it him upon his ceasing to 
use force, and begging an alms; for he was put into fear by bis 
assault, and gives him bis money to get rid of him. 

Four, J 28 . t Sect. 8. But it is not necessary tha. the fact of actual fear 
4Coiii.m should either be laid in the indictment, or be proved upon the 
Sr^CaLsin ** sufficient if the offence be chaiged to be done violenter 

Cto.’l.i76. et contra voliintatem. And if it apphar upon the evidence to 
have been attefided with lliosc circumstances of violence or ter¬ 
ror, which in common e.xperience are likely to induce a man to 
part with his property against his consent, either for the safety of 
his person, or for the preservation of his character and good 
name, it will amount to a robbery, (2) 


Parkitw’j -j- Sect. 9. Accordingly, to snatch a basket of linen suddenly 

Case, CasM another; or to pull an ear-ring from^the car of 

0 ^*B 1784 a lat'yj or if 8 n officer feloniously take ^money from n prisoner 
p.Vi. not 

^2) But if » man part Hith his money, not whom he gave it was the head of a gang of rioters, 
under tlie influence of terror at tlie time he parts who had at the time coiumiltcd great devastation 
with it, but with a view to bring the uircnders to in Birmingham, and that unless he gave some 

justice, this has been ruled not to be robbery, money big house should be destroyed the next 

Heave’s Case, 0. B. June, (2 East, p,734.) morning—this was ruled to be robbery, altliough 

So also where a man has bcc-u induced to part there was no fear in the parly for his personal 

with hb money under tlie threat tb.il the patty to safety. (2 East, P. C. 729.) 
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not to take ber to gaol, under colour of authority^ &c. without in Lapier‘a Caw, 
either case having made any express demand, have been ruled Cases G.L. 
sufficient acts, of' violence to constitute the crime of robbery. Coign’s 
Case, Cases Cro, Lair, S34. Rayiu. 297’. Ljgit. 489. Prin. P. L. 286. 

f Sect. 10. And to obtain property by threatening to accuse nickman’s 
another of having been guilty of an unnatural crime, has been 
held, upon the solemn opinion of all the judges, to^be ai^ act Foster, 120 . 
sufficient to raise, in the mind of the party menaced, such a ter- L.287. 

ror and apprehension of mischief as to constitute the offence by 
putting in fear; (3) for the law, in odium spoUatoris, will presume 
fear wliere there appears to be so just a ground for it. « 


+ Sect. 11 . But the taking must be against the will of the Maedanid’s 
person robbed; and therefore if A. agree to be robbed by B. 
and A. places himself in a certain place for that purpose, and B. 
pursuant to the agreement take the goods from him by actual 
force, yet it is no robbery. 

t Sect. 12 . But if a person, knowing a certain highwayman Norden’s Case, 
infests a particular road, go that road, and, in order to detect him, 129 . 
suffer himself to be robbed by him, the jiroperty shall be consi¬ 
dered as taken not only from his person, but against his Will. 


Sect. 13. And some have gone so far as to liold, that if a man Crom. Si,$s. 
meeting another going with his goods to market in order to sell 
them, compel him to sell them to him against his will, he is 
guilty of robbery, though he give for them more than they are 
worth; but perhaps this opinion is too severe, because the griev¬ 
ance to the party seems rather to proceed from the perverseness 
of his humour, than from any real injury done to him; and there 
steeins to be no such enormity in the intention of the wrongdoer 
as is implied in the notion of felony. 

Sect. 14. However it is certain, that the claim of property in 1 Hale, 509. 
the thing taken away, without any colour, is no manner of ex¬ 
cuse. 


As to THE FOURTH POINT, viz. In wliat respects robbery dif¬ 
fers from other larcenies. 

Sect. 15. First, No other larceny shall have judgment of s. P. C. 27 . 
death, unless the thing stolen be above the value of twelve- Ci-om. 33. 
pence; but robbery shall have such judgment, how small soever ^ lc. 100 . 
the value may be of the thing taken away. 

Sect. 10. Secondly, Other larcenies, whether from the per- 3 Inst. 68. 
sou or not, shall not be supposed to be done with violence or Kcljnge, to. 
terror, but robbery is always laid as done on an assault with vio¬ 
lence, and putting the party in fear, which is properly thus 
expressed in an indictment, d pei'sona J. S. violenter et felonici 
cepit et asportarnt, in nwgnum preedicti J. S. terrorem. 

Sect. 17. TriRDLY, But they all agree in this, that the of¬ 
fenders had the benefit of clergy at the common law. 


t As to THE FIFTH POINT, VIZ. In what cases robbery from 
the person of another is deprived of the benefit of clergy. 

* t Sect. 


(3) See Uie arguments of the judges in Hex v. in fear, where Lord Mansfield says putting in few 
Jones, E. P. C. 7t4. ujwn the question of pulling is conurwtm violence. 
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Moor, 16. 

2 Hale, 319. 

4 Hawk, cli. S3. 
8.23. 


Tlic case of 
Bicli. Stoke- 
man, 0. U. 

May sessions 
1718, coram 
Eyhe Justice 
andMoNTAOUE 
Chi^'Baron, 
Galley’s case, 
Cases C.L 47, 


yra]c,.aS6. 

2 Hale, 350. 


CascofDanford 
and Newton, 

0. B. Sept. Ses¬ 
sion 1780. co¬ 
ram Bvllek 
Justice, 
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f Sect, 1. By 23 Hen. 8. c. 1. it is enacted, “ That no person 
“ or persons which shall be found guilty for robbing of wiy per- 
“ son or persons in or near about the highways shall be admitted 
“ to the benefit of clergy.” 

+ Sect, 2. By 4 and 3 Philip and Mary, c. 4. if is enacted, 
“ That all and every person and persons that shall maliciously 
“ command, hire, or counsel any person or persons to commit or 
“ do any robbery in or near any highway, shall not have the bene- 
“ lit of clergy.” 

t Sect. 3. It is necessary, in order to oust the offender of his 
clergy under these statutes, to aver in the indictment, that the of¬ 
fence was committed in the highway, or in the king*s highimy, or 
near the king’s highway; for if it be laid " in the king’s foot way 
“ leading from London to Islington” he shall have his clergy. 

t Sect. 4. And if the indictment charge the robbeiy to have 
been committed in the king’s highway, and it appears on evidence 
to have been committed in a private foot path leading across the 
fields to Pancras, or any other place, the offender shall have hi.s 
clergy. 

t Sect. 5. So if an indictment charge tlie robbery in the king’s 
highway, and the evidence prove that it was committed in a house, 
the offender shall have his clergy. 

t Sect. 6. But if the offence be committed on the river Thames, 
or other public river within the body of a county, it may be laid 
as committed upon the king’s highway, for the public streams arc 
highways, and are called haul streams le Roi. 

t Sect. 7. By 3 Will, and Mary, c. 9. which recites that wicked 
and ill-disposed persons are encouraged to commit robberies 
upon men’.s persons, by the privilege, as the law now is, of de¬ 
manding the benefit of their clergy, it is knacted, “ That all 
“ and every person or persons that shall rob any other person, or 
“ shall comfort, aid. abet, assist, counsel, hire or command any 
" person or persons to commit any of tlsc said offences, shall not 
“ have the benefit of his or their clergy.” 

t Sect. 8. And it has been ruled, that where an indictment of 
robbery consisted of two counts, the first oi? the 3 Will, and Mary, 
c. 9- and the other on 23 Hen. 8. c. 1. and it appeared that the 
robbery was committed in a house which had been long unoccu¬ 
pied, and only taken for the purpose of committing the offence, 
a conviction thereon ousted the offender of his clergy; for that 
the 3 Will, and Mary, c. 9* applied to all robberies wherever 
committed. (4) 

Receivers, 

At common law, a man became accessaiy after the fact by re¬ 
ceiving the felon only, and not by receiving the stolen property; 
but the great encouragement afforded to thieves by the easy mode 
of getting rid of their plunder, through receivers who purchased 

f it 

(4) For assaulting with intent to rob, vide ante, p. 113. 
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it at an inferior price, knowing it to be . stolen, and who were 
not punishable for such conduct, at length induced the legisla¬ 
ture to consider them as accessaries after the fact. Ac<%rdingly 
several statutes have passed—1st. As to the buying and receiving 
stolen goods in general—2d. As to the buying and receiving 
stolen lead, iron and pewter—3d. As to the buying or receiving 
jewels obtained by burglary or robbery—4th. As to the buying or 
receiving stores, &c. from ships by bum-boats; and 5th, as toliuy- 
ing and receiving securities for money, knowing them to have 
been stolen; and by several statutes, the bare possession of pub¬ 
lic stores is considered, if not duly accounted for, as equivalent to 
a guilty receiving. 

Buying Stolen Goods. 

t Sect. 1. By 3 Will, and Mary, c. 9* 8.4. it is recited. Buyers of stolen 
“ That thieves and robbers are much encouraged to commit such 
onences, because a great number of persons make it their trade lony. 
and business to deal in the buying of stolen goods;” and therefore 
ENACTED, " That if any person or persons shall buy or receive any 
“ good s or chattels that shall be feloniously taken or stolen from any 
“ other person, knowing the same to be stolen, he or they shall be 
“ taken and deemed an accessary or accessaries to such felony 
“ after the fact, and shall incur the same punishment, as an ac- 
“ cessary or accessaries to the felony after the felony committed.” 

t Sect. 2. By 1 Ann. st. 2. c. 9* s. 2. it is recited, “ That 
buyers and receivers of stolen goods do oftentimes convey ^ 

away and conceal the principal felons, so that they cannot be 
convicted of such principal felony, and thereby such buyers ReceiTcrsof 
and receivers have escaped all manner of punishment, which stolen goods 
hath greatly encouraged the buying and receiving of such stolen "“y puiush- 
goodsfor remedy whereof it is enacted, “ That it shall prindpaTfelon 
“ and may be lawful to prosecute and punish every such person is not convicted. 
“ and persons buying or receiving any stolen goods, knowing the 
“ same to be stolen, as for a misdemeanor, to be punished by fine 
“ and imprisonment, although the principal felon be not before 

convicted of the said felony, which shall exempt the offender 
“ from being punished as accessary, if the principal shall be after- 
“ wards convicted.” 

t Sect. 3. By 5 Ann. c. 3 1 . s. 5. it is recited, “ That felons are 
much encouraged to commit such burglaries and felonies, because a ”of »t<den 

great number of persons make it a trade to receive and buy of the goods made ac- 
said felons the goods so by them feloniously taken, and also do make cessaries, &c. 
it their business to harbdur and conceal the said offenders after 
the said facts, knowing the said felonies and burglaries to have 
been by them committed :” and therefore enacted, “ That 
" if any person or persons shall receive or buy any goods or 
“ chattels that shall be feloniously taken or stolen from any other 
“ person, knowing the same to be stolen, or shall receive, harbour, 

" or conceal, any burglars, felons, or thieves, knowing them to be 
“ so, shall be taken and received as accessary or accessaries to 
** the said felony or felonies; and being of either of the said 
“ offences legally convicted, by the testimony of one or more cre- 
“ dible witnesses, shall suffer and incur the pains of death as a 
“ felon convict.” 

t Sect. 


m 







its 
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If principal fe- f Sect. 4. By 5 Ann. c. 31. s, 6. provided, " That if aiqr such 
tSM^McesL-y ** poHcjpal felon cannot be taken, so as to be prosecuted and con- 
to be tried as for ** victed for any such oifcnce, yet nevertheless it shall and may be 
a misdemeanor. « lawful to prosecute and punisli every such person and persons 
* “ buying or receiving any goods stolen by any such principal 

" felon, knowing the same to be stolen, as for a ntisdemeauur, to 
" be punished by tine and imprisonment, or other such corporal 
“ putiishment as the court shall think fit to indict, although the 
" principal felon be not before convict of the said felony, which 
“ shall exempt the otfender from being punished as accessary, if 
*' such principal felon shall be afterwards taken and convicted.” 

t Sect. 5. By 4 Geo. 1. c. 11. s. 1. “ Persons convicted of 
buying and receiving stolen goods, knowing them to be stolen, 
“ may be transported for fourteen years.” 

fa) Bex T f Sect. 6. It has been determined, that neither the receiving 
DMijon, ’ of money (a) nor hank notes {b), knowing the same to be stolen, 

3 Bum, 74. are within the above statutes, for they are neither " goods, wares, 

g^CmxCro. nor merchandizes.” (5) 

Hex V. Wild, t Sect. 7. And it has been determined, that if the principal is 
Sirs. 57. convicted, the accessary cannot be tried for the misdemeanor on 
these statutes. 


Every person 
buying orrcceiv. 

shall be deemed 
guilty of a mis¬ 
demeanor, and 
prosecuted ac¬ 
cordingly. 


t Sect. 8. By 22 Geo. 3. c. .58. it is kecited, “ That the 
pernicious practices of buying and receiving stolen goods are be¬ 
come a great evil, by reason of the difficulty of discovering the 
persons guilty of the same, and of the insufficiency of the laws 
now in being for the punishment of such offenders, iu certain 
cases;” and enacted, “ That in all cases whatsoever where 
“ any goods or chattels (except (6) lead, iron, copper, brass, bcll- 
“ metal, and solder) shall have been feloniously taken or sto- 
“ len, whether the offence of the person or persons so taking or 
stealing the same, shall amonnt to grand larceny or some 
“ greater offence, or to petit larceny only (except where the per- 
“ son or persons actually committing the felony shall have been 
" already convicted of grand larceny, oi some greater offence,) 
“ every person who shall buy or receive any such goods and chat- 
“ tels, knowing the same to have boon so taken or stolen, shall be 
“ held and deemed guilty of, and may be prosecuted for, a rais- 
“ demeanor, and shall be punished by f ne, imprisonment, or 
“ whipping, as the court of quarter-sessions, who are hereby iin- 
“ powered to try such olfender, or as any other court before 
“ which he, she or they, shall be tried, shall think fit to inflict; 
“ although the principal felon or felons be not before convicted 
“ of the said felony, and whether he, she, or they, is or are amen- 
“ able to justice or not; any law or statute to the contrary not- 
vvitlistanding: and in cases where the felony actually commit- 
" ted shall amount to grand larceny, or to some greater offence, 
“ and where the person or persons actm^y committing such fe- 

“ lony 


([5)The cue of Sidi and Morria, in which this goods, &c. to the value of forty aliillinga, out of 
point wu detennined.^aeenif to have been much the dwelling-house. 3 E. F. C. 749. 
shaken in Dean’s case, in which it was resolved by (6) Tliesu cases having been provided for before, 
alt the judges, that bank notes were within the by statute 29 Geo. 2. c. 30. vide postca, 220. 
statute of 12 Ann. c. 7. aguinsi stealing money, 
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*• lony shall not be before convicted, such offender or offenders 
« shall be exempted from being punished as accessary or accessa- 
** ries, if such principal felon or felons shall be afterw^s con- 
“ victed.” 

t Sect, 9 - By 22 Geo. 3. c. 58. s. 2. it is further enacted, Justices may 
" That it shall and may be lawful for any one justice of the search- 
" peace, upon complaint made before him upon oath, that there 
“ 18 reason to suspect that stolen goods are knowingly concealed 
“ in any dwelling-house, out-house, garden, yard, croft, or other 

place or places, by warrant under his hand and seal, to cause 
“ every such dwelling-house, out-house, garden, yard, croft, or Punishment of 
" other place or places, to be searched in the day time; and the 
“ person or persons knowingly concealing the said stolen goods, found/ ^ 

“ or any part thereof, or in whose custody the same, or any part 
“ thereof, shall be found, he, she, or they, being privy thereto, 

“ shall be deemed and held guilty of a misdemeanor, and shall 
“ and may be brought before any justice of the peace for the 
“ county, city, town corporate, riding, division, liberty, or place, 

“ and made amenable to answer the same, by like warrant of any 
“ such justice, and being thereof convicted by due course of law, 

“ shall be punishable in the manner aforesaid/’ 

fSect. 10 . By 22 Geo. 3. c. 58. s. 3. it is further enacted. Constables, &c. 
“ That every constable, licadborough, or tithing-raan, in every 
“ county, city, town corporate, riding, division, liberty, or other S, &c^ 

“ place w’here there shall be oilicci s, and every beadle within his 
“ ward, parish, or district, and evei 7 watchman, during such time 
" only as he is on duty, shall and may apprehend, or cause to be 
" apprehentlcd, all and every person and persons vslio may rca- 
“ sonably be suspected of having, or carrying, or any ways con- 
“ vcying, at any lime after sun-selting and before sun-rising, any 
" goods or chattels suspected to bo stolon, and the saiiie, together 
“ with such person or persons, as soon as conveniently may be, 

“ to convey or carry before anyjustice of the peace for the county, 

“ city, town corporate, riding, (livision, liberty, or place aforesaid, 

“ to be dealt witli according to law ; and such person and per- 
“ sons, so carrying or conveying such goods or chattels knowing 

the same to have been stolon, and being thereof convicted, by 
“ due course of law, shall be deemed and hold to be guilty of a 
“ misdemeanor, and, on conviction as aforesaid, shall be impri- 
“ soued for any time not exceeding six calendar months, nor less 
“ than three calendar months.” 

f tSect. 11. By 22 Geo. 3. c. 30. s. 4. it is further enacted, persons offering 
“ That every person, to whom any goods or chattels, which have stolen goods to 
“ been feloniously stolen or taken, shall be brought and offered to 
“ be sold, pawned, or delivered, $hall and is hereby empowered taken before a 
“ and required (there being reasonable cause to suspect that such justice. 

“ goods or chattels were stolen) to apprehend, secure, and carry 
‘‘ before a justice of the peace for the county, city, town corpo- 
" rate, riding, division, liberty, or place, where the same goods 

and chattels shall be so brought or offered to be sold, pawned, 

“ or delivered (having it in his or her power so to do), the person 
” and persons brjngiug or offering the same.” 

f Sect, 
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Persons under + 12. By 22 Gco. 3. c. .30. s. 5. it is further enacted, 

char^”with®*’ person Of persons, being out of custody, or in custody, 

felony, discover- " if under the age of fifteen years, upon any charge of felony 
“ within benefit of clergy, shall have committed any felony, and 
8^» e pardon- ,, afterwards discover two or more persons M'ho shall have 
“ bought or received any goods or chattels which shall have been 
** feloniously stolen or taken from any other person or persons, 
“ knbwing the same to be stolen, so as two or more of the per- 
" sons discovered shall be convicted of such buying or receiving, 
" he, she, or they, so discovering, shall have and be entitled to 
" the gracious pardon of his majesty, his heirs and successors, 
“ fur all such felonies by him or her committed at any time or 
" times before luch discovery made, which pardon shall be like- 
“ wise a bar to any appeal brought for such felony.” 

Not lo repeal f Sect. 1 3. By 22 Geo. 3. c. 30. s. 6. it is provided, “ That 

Miy former law nothing herein contained shall extend to repeal any former 

law now in being for the punishment of such offenders; and 
“ provided also, that such oficuder, after having been prosecuted 
“ and convicted under this act, shall not, for the same offence, 
“ be afterwards punished, or liable to be punished, by any such 
“ former law.” 


lU-r V. Baxter, f Sect. 14. It hath been determined, that in an indictment 
6 Term ltcp.83. against a receiver under this statute, it is not necessary to aver 
that the principal had not been convicted.” 


Boyers or re¬ 
ceivers know¬ 
ing, &c. trans¬ 
ported for 14 
years. 


s 


As to the SECOND POINT, viz. The offence of buying and re¬ 
ceiving stolen lead, iron, 8cc. 

t Sect. 1 . 29 Geo. 2. c. 30. it is iiecited, " That the 

pernicious practice of stealing lead, iron, copper, brass, bell-me¬ 
tal and solder fixed to, or lying or being in or upon houses, out¬ 
houses, mills, ware-houses, workshops, and other buildings, areas, 
vaults, yards, gardens, orchards, or other places; and also the 
stealing of such materials from sliips, barges, lighters, boats, and 
other vessels and craft, upon navigable rivers, in ports of entry or 
discharge, creeks and docks belonging tliereto, and also from off 
wharfs, keys and other places, is become a great and notorious 
evil, by reason of the difficulty in apprehending and convicting 
the thieves, and still greater difficulty of discovering and convict¬ 
ing the buyers or receivers tliercof; which buyers or receivers 
are the principal cause of the commission of such thefts : and in 
regard that the said offences are committed in such close and 
clandestine manner, that there can be no witness or witnesses to 
the same, but such who i^ or are partakers of the offence: and 
whereas if the buyers and receivers of lead, iron, copper, brass, 
bell-metal or solder, knowing or having reasonable cause to sus¬ 
pect the same to be stolen, or unlawfully come by, w'ere made 
original offenders, and punishable indcfiendent of the apprehen¬ 
sion and conviction of the thief; and if the apprehending, prose¬ 
cuting, and convicting the offenders in both kinds were rendered 
more easy and speedy, it might more effectually tend to the dis¬ 
covery and suppression of the said offencesand for remedy 
thereof en acted, “ That every person who shall buy or receive 
" any lead, iron, copper, brass, bell metal or solder, knowing the 

“same 
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same to be unlawfully come by, or shall privately buy or receive 
any stolen lead, iron, copper, brass, bell-metal or solder, by 
suffering any door, window or shutter to be left open or un¬ 
fastened between sun-setting and sun-rising for that purpose, 
or shall buy or receive the same or any of them, at any time in 
any clandestine manner from any person or persons whatsoever, 
shall, being thereof convicted by due course of law, although 
the principal felon or felons has not or have not been competed 
of stealing the same, be transported for fourteen years to any 
of bis majesty’s colonics or plantations in America, according 
to the laws in force for the transportion of felons.” 

1* Serf. 2. By 29 Geo. 2. c. SO. s. 2. it is further enacted. Where cause of 
That it shall and may be lawful for any one justice of the jus- 

peace, upon complaint made to him upon oath by any credit- search warrant, 
able person, that tliere is cause to suspect stolen lead, iron, 
copper, brass, bell-metal or solder, is concealed in any dwelling- 
house, out-house, yard, garden or other place or places, by war¬ 
rant under his hand and seal, to cause every such dwelling-house, 
uut-house, yard, garden and place to be searched in the day¬ 
time ; and if any lead, iron, copper, brass, bell-metal or solder, “ 
suspected to be stolen, shall be found therein, to cause the 
same, and the person or persons in whose house, out-house, 
yard, garden or other place the same shall be found, to be 
brought before any two or more justices of the peace for the 
said county, city, riding, division, liberty or place ; and if the 
said person or persons shall not give an account, to the satis¬ 
faction of such justices, how he, she, or they came by the 
same ; or shall not, within some coiU')gnient time to be set by 
the said justices, produce the party or parties of or from whom 
he, she or they, bought or received such stolen lead, iron, cop¬ 
per, brass, bell metal, or solder; that then the said person or 
persons so offending shall be deemed and adjudged guilty of a 
misdemeanor.” 

* 

i* Sect. 3. By 29 Geo. 2. c. 30. s. 3. it is further enacted, * That Suspected per- 
cvery constable, hcadborough or tithingman, in every county, city, “"ht-tiinc**ina 
town corporate, or other place where they shall be officers, and bc^apprehend-'^ 
every beadle within his ward, parish, or district, and every watch- ed, &c. 
man, during such time only us he is on his duty, shall and 
may apprehend, or cause to be apprehended, all and every per¬ 
son or persons who may reasonably be suspected of having 
or carrying, or any ways conveying, at any time after sun-set¬ 
ting and before sunrisiug, any lead, iron, copper, brass, bell- 
metal or solder suspected to be stol^ or unlawfully come by; 
and the same, together with such person or persons, as soon 
as conveniently may be, to convey or carry before any two or 
more justices of the. peace for the county, city, riding, division, 
liberty, or place afore.said; and if the person or persons so ap¬ 
prehended, conveying any such lead, iron, copper, brass, bell- 
metal or solder, shall not produce the party or parties from 
whom he, she, or they bought or received the same, or some 
other credible witness to depose upon oath the sale or delivery 
of the said lead, iron, copper, brass, bell-metal or solder (which 
oatli any such justices are hereby empowered to administer); 

" or 
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** note for payment of money, acipiittance or receipt, either for 
** money or goods, with intention to defraud any person, know- 
ing the same to be false, forged, or counterfeited; then every 
" such person, being thereof lawfully convicted according to the 
" due course of law, shall be deemed guilty of felony, and suf- 
fer death as a felon, without benefit of clergy.” 


Sect. 2. By 31 Geo. 2. c. 22. s. 78. it is declared, that the 
punishment indicted in and by the above statute extends to the 
commission of the like forgeries with an intention to defraud 
any corporation. 


Persons eon- 
Tictcd of 
forging or 
altering the ac- 
ceptanee of 
bills of ex¬ 
change, &c. 
shall suffer 
death as felons. 


*1* Sect, 3. By 7 Geo. 2. c. 22. which was made to amend and 
enlarge the said statute 2 Geo. 2. c. 25. it is further enacted, 
" That if any person shall falsely make, alter, forge, or counter- 
” feit, or cause or procure to bo falsely made, altered, forged, or 
“ counterfeited, or willingly act or assist in the false making, 
“ altering, forging, or counterfeiting, any acceptance of any bill 
" of exchange, or the number or principal sum of any account- 
” able receipt for any note, bill, or other security for payment of 
” money, or any warrant or order for payment of money, or deli- 
" very of goods, with intention to defraud any person whatso- 
ever, or shall utter or publish as true, any false, altered, forged, 
or counterfeited acceptance of any bill of exchange, or ac- 
" countable receipt for any note, bill, or other security for pay- 
" ment of money, or warrant or order for payment of money, or 
“ delivery of goods, with intention to defraud any person, know- 
ing the same to be false, altered, forged, or counterfeited; then 
“ every such person, being thereof lawfully convicted according 
“ to the due course of law, shall be deemed guilty of felony, and 
'* shall suffer death as a felon, without benefit of clergy.” 


f Sect. 4. By 18 Geo. 3. c. 18. the above statute is extended 
to such forgeries, when committed with an intention to defraud 
any corporation. 


The same matters are re-enacted by subsequent statutes with 
Persons forging enlargements; for by the stat. 45 Geo. 3. c. 89. “ to alter and 
yj’l** ” extend the provisions of the laws now in force for the punish- 
notes,’indorse- ** meut of the forgery of bank notes, bills of exchange, and other 
ments or as- ** aecurities to every part of Great Britain,” recites the statutes 

Sreo^or 2 Geo. 2. c. 25., 7 Geo. 2. c. 22., 31 Geo. 2. c. 22., (a) 15 
acquittances, Geo. 2. c. 13. and 41 Geo. 3. (U. K.) c. 39 . whereby certain 
accountable pvovisioBS Were made and enacted for the preventing and punish- 
»nto*fOTp^”* the forgery of bank notes, and other notes, bills, and instru¬ 
ment money ments in thoaie acts respectively mentioned; and that it is expe- 
and with jn^nt. dieut that such provisions should extend and be in force in every 
ousttiofrter^. Great witain, with such alterations and amendments 

(o) See Securi-' thereon as are hereby made; and then enacts (by s. 1.), That 
tie* of Bank, ''if any person or persons shall, from and after die passing of 

this act, lalsety^ mdee, forged connterfoit, or alter, or cause or 
” procure to be falsely made, forged, counterfeited, or altered, 
** w wdlii^y act or assist in the false ma k ing , forging, counter- 
" foiting, or altering, any deed, will, testament, bond, writing 
” obligatory, bill of exchange, promissory note for payment of 
** mtmey, indoFsem»t or asstgmneat of any loll of ext^ange or 

” promissory 
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" promissory qojte for ppiyoioQt of W«iey, a^csptanc^ of 9»y bill 
“ of exchange, or oay acqvittapce or receipt either for money or 
“ goods, or any accountable receipt for any note, bill, or other 
» security for payment of money, or any warrant or order for 
payment of money or delivery of goods, with intention to de- 
fraud any person or persons, body or bodies politic or corpo- 
** rate whatsoever; or shall offer, dispose of, or put away any 
“ false, forged, counterfeited, or altered deed, will, testament, 
" bond, writing obligatory, bUl of exchange, promissory note for 
“ payment of money, indorsement or assignment of any bill of 
exchange or promissory note for payment of money, accept- 
“ ance of any bill of exchange, acquittance or receipt either for 
** money or goods, accountable receipt for any note, bill, or other 
" security for payment of money, warrant or order for payment 
“ of money or delivery of goods, with intention to defraud any 
“ person or persons, body or bodies politic or corporate, know- 
“ mg the same to be false, forged, counterfeited, or altered; 
“ then every person or persons so offending, and being thereof 
“ lawfully convicted according to the due course of law, shall be 
deemed guilty of felony, and shall suffer death as a felon with- 
" out benefit of clergy.” 


Besides the general acts of the 2 and 7 Geo. 2. and 42 Geo. 3, 
already mentioned, respecting the forgery of bills of exchange 
and promissory notes, &c. further provision has been made wkIi 
respect to securities of this nature in the case of bankers using 
certain printed forms of such securities, or paper of a particular 
description. The stat. 41 Geo. 3. c. 57. intitled “ An act for 
“ the better prevention of the forgery of the notes and bills of 
“ exchange of persons carrying on the business of bankers,” 
reciting that whereas it is expedient to prevent the ainie of for- 

f ery in all parts of the United Kingdom of Great Britain and 
reland, it is enacted, “ That if any person or persons in any 
“ part of the United Kingdom of Great Britain and Ireland, 
“ (after the 10th of July, 1801), shall make, or cause or procure 
“ to be made, or knowingly aid or assist in the making or using 
“ of any frame, mould, or part of any frame or mould, for die 
making of paper, with the name or firm appearing visible in 
the substance of the paper, of any person or persons, body 
“ corporate, or other hanking company or partnership, carrying 
" on the business of bankers, without an authority in writing for 
“ that purpose from such person or persons, body corporate, or 
“ other bankmg company or partnership, or from some person 
“ or persons duly authorised to give such authority; or shall 
“ manufacture, make, vend, expose to sale, publish, or dispose 
of, or cause or procure to be manufactured, made, vended, or 
‘ exposed to sale, published, or disposed of, any paper having 
' the name or firm, appearing visible in the substance of the 
paper, of any person or persons, body corporate, or oAer 
‘ banking company or partnership whatsoever, cwnying on the 
business of bankers; or if any person or persons, without such 
'‘authority, shall by any art^ means, mystei^,. or contrivance, 
“ cause OF procure, or knowbgly aid cn assist in causing, or 
procuring, name or firm of any person or persons, l^y 

*' corporate. 


Making any 
frame, mould, 
&c. with the 
name of any 
firm or bankine 
company viiibm 
in the substance 
of the paper 
without autho¬ 
rity, subject to 
imprisonment 
for first offence 
and transporta¬ 
tion for second. 
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“ corporate, or other banking company or partnership, carrying 
** on the business of bankers, to appear visible in the substance 
" of the paper whereon the same shall be written or printed; 

every person or persons so offending in any of the cases afore- 
" said, and being convicted thereof, shall for the first offence be 
" imprisoned for any time not exceeding two years, nor less than 
" six months; and for the second offence be transported to any> 
of his majesty’s colonies or plantations for seven years.” 

Engraving or S^ct. 2 . enacts, ** That if any person or persons, in any part 
etdiing plates of « of Great Britain and Ireland, (after the 10th of July, 1801,) 
witho^u ** engrave, cut, etch, scrape, or by any other means make, 
rity, tlie same “ or shall causc Or procure to be engraved, &c. or by any other 
punishment. “ means or device made, or shall knowingly aid or assist in the 
' " engraving, &c. or by any other means or device making, in or 

“ upon any plate whatsoever, any bill of exchange, promissory 
" note, or other note for the payment of money, or part of any 
" bill of exchange, promissory note, or other note for the pay- 
" ment of money, purporting to be the bill of exchange, pro- 
** missory note, or other note for the payment of money, of any 
person or persons, body corporate, banking company or part- 
nership, carrying on the business of bankers, without an au- 
“ thority in writing for that purpose from such person or persons, 

" body corporate, banking company, or partnership, or some 
person or persons duly authorised to give such authority; or 
shall use any such plate so engraved, cut, etched, sdraped, or 
" by any other means or device made, or shall use any other 
“ device for the making or printing any such bill of exchange, 

' promissory note, or other note for the payment of money, 

' without such authority in writing as aforesaid; or if any per- 
' son or persons shall, (after the said 10th of July, 1801,) with- 
' out such authority as aforesaid, kpowiugly have in his, her, or 
their custody any such plate or device, or shall, without such 
' authority as aforesaid, knowingly and wilfully publish, dispose 
of, or put away, any such bill of exchange, promissory note, or 
other note for the payment of money, or part of such bill of 
exchange, promissory nbte, or other note for the payment of 
money; every person so (>ffending in any of the cases afore¬ 
said, and being convicted thereof, shall for the first offence be 
imprisoned for any time not exceeding two years nor less than 
six months, and for the second offence be transported to any 
of his majesty’s colonies or plantations for the term of seven 
years.” 

Sect. 3. enacts, " That if any person or persons in Great Bri¬ 
tain and Ireland, (after the 10th July, 1801,) shall engrave, cut, 
or etch, or by any other means or contrivance trace with a hair 
stroke or other mode of delineation, on any plate whatso¬ 
ever any of the subscriptions subjoined to any bill of exchange, 
promissory note, or other tiote for the payment of money, of 
any person or persons, body corporate, or other banking com¬ 
pany, or partnership carrying OH the business of bankers, to 
be payable to bearer on demand; or shall have in his, her, or 
their possession any plate with the hair strokes or other deli¬ 
neation of any subscription traced thereon/ subjoined to any' 

> “bill 
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bilt of exchange, promissoi^ note, or other note for the pay- 
** ment of money, purporting to be the bill of exchange and pro- 
*• missory note, or other note for the payment of money, of any 
** person or persons, body corporate, or other banking company 
" or partnership, carrying on the business of bankers, and to be 
payable to the bearer on demand, and shall not be able to 
prove that such plate came into his, her, or their possession, 
** wiAout his, her, or their knowledge or consent; every person 
** BO offending in any of the cases aforesaid, and being convicted 
thereof, shall for the first offence be imprisoned for any time 
not exceeding three years, nor less than twelve months; and 
" for the second offence be transported to any of his majesty’s 
“ colonies or plantations for the term of seven years.” 

It appears that the following private instruments and securi¬ 
ties are enumerated by the above statutes of 2 Geo. 2. c. 28. 
7 Geo. 2. c. 22. and 45 Geo. 3. c. 89. deed, will, testament, 
bond, writing obligatory, bill of exchange, promissory note for 
the payment of money, acquittance or receipt for money or 
goods, acceptance on a bill of exchange, altering the number or 
sum of any accountable receipt for any note, bill, or other secu¬ 
rity for payment of money, or any warrant or order for payment 
of money, or delivery of goods. 

We shall now note some determinations as will ascertain what 
sort of initruments come within the description in the above- 
mentioned statutes. 


Writing obligatory. 

In Dick’s case, who was indicted and convicted for uttering a 
forged writing obligatory, commonly called a Scotch bank note, 
in this form:— 

Bond accord Sterling 

Five Pounds Aberdeen, 1st May, 1767. 

No. 157. 


The banking company in Aberdeen is hereby obliged to pay to 
Js. Brand, or bearer, on demand, at their office here, five pounds 
sterling, by order of the direct&rs. 


W. Brebner, 
J. Burnett, 


I Directors. 


R. Sunderland, 
Cashier. 


The judges were divided in their opinions, whether it was 
within tine meaning of st. Geo. 2. and whether it were felony to 
alter in England a note made in Scotland, the statute having 
excluded Scotland, and the note being payable. there. The 
prisoner was pardoned. 


Receipt for Money. 

W. Testich was found guilty of having uttered a forged recapt 
for money, as follows: “ Received the contents above by me, 
Stephen Withers;” with intent to defraud, On the trial, the 
account containing the particulars for which the receipt was 
underwritten was gjven in evidence. If was objected, and moved 
in arrest of judgment, that this evidence did not prove the re- 
’ voi. I. X ceipt 
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cel^ at laid in the indictment, that the biU of pai;ticulara ahd 
receipt was one entire thing, and ought all to have been set out, 
for that, without the particulars, the words ** Received the cono 
tents above,” did not show whether it was money or any other 
thing that was received. Judgment was respited; but in Mich. 
T. 1774, the judges were of opinion that the conviction was 
proper. The indictment stated it to be a receipt for money-t and 
though, by the words Received the contents above,” it did not 
appear what was received, yet being averred he uttered or forged 
a receipt for rmmtf, the bill of particulars was proper evidence 
to prove that averment. (2 £. P. C. 926.) 

William Hunter was indicted for uttering a forged receipt for 
money, to wit, for the sum of 23/. contained in a navy bill, which 
said forged receipt is as follows, that is to say, *' William Thorn¬ 
ton, William Hunter’* The prisoner was a clerk in the navy 
ofSce, and the navy bill came, in the course of business, into his 
hands in order to be forwarded for payment. He wrote the 
name Wm. Thornton, who was the person entitled to receive 
payment, and which, according to the course of office, was all the 
receipt necessary. Judgment was arrested, on the ground that 
it did not appear on the face of the indictment, nor did it appear 
by averment, that the instrument was a receipt. Buller, J, 
doubted, considering this to be as much a receipt as the writing 
a name was an indorsement on a bill of exchange. Rut to this 
it was answered, that the writing a name on the back of a bill 
was a complete indorsement without any thing more, whereas 
the name alone, as stated in the indictment, was no receipt; 
though the name coupled together with the navy biU might 
prove a receipt, but then it ought to be so stated, and the Judges 
referred to an indictment where it was so laid. (Crown Circuit 
Comp. p. 405. Hunter’s Case, 2 ]l.eacb, C. C. L. 711.)—Judg¬ 
ment was arrested. 

James Lyon was indicted for forging a scrip receipt for 2000/. 
5 per cent, consols, which the indictment charged to be d receipt 
for mo>uy. 

The form of the receipt was as follows: 

£9.000 3 per cent, annuities, 1793. 

By virtue of a resolution of the House of Commons, for raising 

4,500,000 for the service of the year 1793. 

Received of the sum of 144 for the deposit 

of .i^lO.per cent, on <£l 440. subscribed by him in pursuance of 
the above resolution; and upon due payment of the remaining 
.;^90 percent, of the said sum of .£1440, the said subscriber or 
his assigns, by indorsement hereon, wiU, on exdhange for thia 
BBCEIPT, become entitled to £9000 Joint stock of 3 per cent, 
annuities, which was consolidated at die .bank of England by 
certain acts, &c., the interest to commence from 5th Jan. 179S, 
witness my hand this 4th day of April, 1793, 

EtU. W. Johnson. T. Thopipsoq,. 

31st May. 

Received .^£144 for second 

“ J^n/. W. Sipart. T. 
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To lU* indiotmeat there was • detnumr^ and the ebjectioa 
tdceo was, that there was no name from whom the mone; was 
received, and thirt therefore it was not a receipt fenr money. 

After ailment the judges held that it Was not a receipt for 
^money \i^n the meaning of the stat. i Geo. 2. c. £5. It was 
the duty of the cashier appointed by the bank to till up the 
blanks in the printed paper with the subscribers’ names, and 
until that blank was so filled up it did not become an acimow* 
ledgment of payment, or in other words a receipt for money; 
while in such a state it was no more a receipt tl^ if the sum 
professed to be received were omitted. 

t It hath been determined, that the entry of the reiieipt Harrison** nw, 
of money or notes made by a cashier of the bank of England Case*C.L.i66. 
in the bank book of a creditor, is an accountable receipt for Receipt- 
the payment of money within the statute 7 Geo. 2. c. 22. and 
that altering the principal sum of any such entry, by prefixing a 
figure to increase its numeration, is forging a receipt widiin that 
statute. 

It has been decided that tendering false receipts merely as 
vouchers in tlie settlement of an account is within the statute 
2 Geo. 2. c. 25. (Thomas’s Case, 2 E. P. C. 934.) 

Warrant or Order for Payment of Money or Delivery of Goods. 

It seems now settled that if the warrant or order mentioned 
by the statute of 7 Geo. 2. c. 22. do not purport on the face of 
it, or be shown by proper averment, to be made by one baring 
authority to command the payment of the money, or direct the 
delivery of the goods, and to be compulsory on the person 
having possession of the subject matter of it: but only purport 
to be a request to advance the money or supply the goods on the 
credit of the party applying, which the other may comply with 
or not, as he sees proper, is not a warrant or order withm the 
statute. (2 £. P. C. 9S6.) 

t It hath been decided, that an order drawn in the name Mary Mitchell's 
of an werseer of the poor, b)i a person who was or pretend- “se, Foster’* 
ed to be entitled to parochial relief, on the tradesman who 
generally furnished the parish with goods, in the following form: 

“ Mr. Jefferies, I desire you to let this woman have six prds of 
“ ordinary stuff, a pair of stockings, a shift, 8cc. and 1 will see it 
“ all paid for,”^ is not an order for the delivery of goods within 
the statute 7 Geo. 2. c. 22; for the words “ warrant or order," 
as they stand in the statute, are synonimous and expressive of 
one and the same idea, and in common pariance import fibt the 
person giving such warrant or order haffi, or at least claimeth, an 
interest in the money or goods which are the subject matter of 
that warrant or order; that he hath, or at least asaumeth, d dis¬ 
posing power over such money or goods, and taketh off him' to 
transfer the property, or custody of them at least; to the ^son 
in whoHie fevoM- sach warrant or order is made; for t&on^ die 
present case may come within the mischiefs intended to be pre¬ 
vented, yet in the conabriiction of acts so penal as.this, the old 
rule of Inhering strictly to Ac letter must not be departMl ftoai. 

X 2 t Sect. 
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CMeofG. Wii- 'So also, to forge,an order on a tradesman, hi the naale 
lwdvc*^d*cs*'** customers, in the following form: “ Please 

<^es(!:!L?i08. “ *he bearer. Captain George Williams^ have twelve barrels 
“ of tar, and in so doing you will oblige, yours, &c. W. R.” is 
not an order for the delivery of goods within the meaning of the 
statute. 

Elor’scase. t -And upon thc authority of the foregoing cases it has 
Cases C. L. been "held, that an order in the following form, " Please to 
" send ten pounds by the bearer, as I am so ill 1 cannot wait on 
" you,” is not an order for the payment of money; for the sta¬ 
tute means such an order as, if genuine, the party giving it had 
a right to make, but this is a mere letter, rather requesting the 
loan of money than ordering the payment of it. 

The case ot + So also, an order forged by a servant in the name of 
Case8^*''L437 apprentice of a tradesman, in the following form, 

" Please to send by the bearer eight pounds of the silk iinmark- 

ed,” and carried to a dyer who had silk belonging to the trader 
to die, is not an order for thc delivery of goods; for, in thc first 
place, it is not directed to the person who had possession of the 
(a) See Jones’s goods (u); and, in the next, the son and apprentice had no 
case. Cases interest, claim of interest in, or a disposing power over the goods, 
C. L. 51. .jutbority whatever to make such an order. 

John Jones’s + But wlierc a silversmith had sent two silver cups to 
case, Cases Goldsmiths'-hall to be stamped, and his servant forged an order 
C. L. 51. jjjg officer of the goldsmiths’ company, in the name of his 

of"^ Iwds for the re-delivery of them, it was held, that this would 

® ’ have been an order for the delivery of goods within the statute: 

but as the order was not directed to any person, he was par¬ 
doned on condition of transportation. 

I.flckiu’s case, f And where a person went to the shop of a trader, look- 
Cases C. L. 89. ed out goods, and paid for them by a draft on a banker, in 
Order. this form, “ Messrs. Fordijce and Co. Pay to Mr. W. H. or 

" bearer, sixteen pounds ten shillings, R. V." out of which he 
received six pounds ten shillings, it was decided, by the unani¬ 
mous opinion of the twelve judges, to be an order for the pay¬ 
ment of money within the statute 7 Geo. 2. c. @2. although 
neither the drawer of it, nor any person of his name, ever kept 
caish at Fordyeds banking shop; for the nature of the order 
assumes, that there was cash there in the name of the drawer, 
which he hath taken upon him to transfer to the person in whose 
favour thc order was made. 

Billmof exchange may be laid as warrants or orders for the 
payment of money, us in Lockett’s case {supra), when the judges 
held that every bill of exchange was an order for the payment of 
money, though not vice versa. See also Willoughby’s Case, 
2 E. P. C. 945. 

James M'lntosh was convicted of forging and uttering an 
order for the payment of money in the words and figures follow* 
ing: • 

Petersfield, 6th Aug. 1779* 

Sir, Please to pay on demand to Mr. Hugh Young, or order,'- 

ali 
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d// •m proportion of prize money due to me for my services on 
board his majesty’s ship Leander, tor which this shall be your 
authority. Witness my hand, • 

John 


To Alex. Davison, Es^. ^ 

'21, Milbank Street, Westminster. Johnson. 

Signed before us, 

Walter Noble, Minister. 


John Williams, 
t^'rancis Gibbens, j 


r Churchwardens. 


This was laid in the indictment both ways, as a bill of exchange 
and as an order for the payment of money. It was objected 
thaft this was not a bill of exchange, nor an order for payment of 
money, under the stat. 7 Geo. 2. c. 22. because no sum of 
money was mentioned; and secondly, that the instrument was 
void, under the st. 32 Geo. 2. c. 34. s. 2. as wanting the for¬ 
malities requisite to an order for payment of prizemoney. The 
judges held the conviction proper. 

Several cases have decided, that the forgery need not be in the 
name of an existing person; thus. 


f It has been decided, that a forged deed, purporting to be The of 
a power of attorney from A. B, administratrix of her father Ann Lewis, 

C. D. a mariner, late belonging to such a ship, empowering E.F. ‘ ^ 

to receive from the navy-office the wages due to the deceased, is 
within the letter and meaning of the statute 2 Geo. 2. c. 25. 
although it appear that C. D. died childless and unmarried, and 
of course that there could be no such person in rerum natura as 
A. U. the daughter of C. X>. 

t So also, where one Bolland, the holder of a note of hand, Boliand’s cs»e, 
had indorsed it in his own name, but finding that the bad- o. B. Feb. 
ness of his credit prevented him from getting it discounted, erased ^ 

all the letters except the initial of his name, and added the letters 
“ anks,” making the name Banks, whom he represented to be a 
wine-merchant living in lialhbone-ptace, but in fact no such 
person ever existed, it was decided to be a forgery within the 
statute 7 Geo. 2. c. 22. 


t So also, where a person found a real bill of exchange, and, Tnft’s case, 
in order to procure the cash for it, indorsed it in a fictitious 
name, it was heW to be a forgery, although no such person as the * ' ^ 
name forged was known to exist, and although the fictitious sig- q 
nature was not necessary to bis obtaining the money. ' 

t So also it is said, that if a bill of exchange payable to A. per Lord 
or order, get into the hands of another person of the same KKHvos.in 
name with the payee, and such person, knowing that he is not 
the person in wnose favour it was drawn, indorse it, he is guilty 
of a forgery. 

t But it hath been determined, that a person, who hath iiexv.Aickki, 
been long known by a^ame which was not his own, and Cases C.L. 345. 
who afterwards, for the purposes of concealment, assumes his 
. own name, and in that name draws a bill of exchange, is not 

guilty 
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Sterlinjfs case. 
Cases C. L. 9a. 

Cogan's case, 
Cases C. L, 
956. 


TStsgnrald's 
case. Cases 
C.L. 30. 


Bitch and Mar* 
tin’s case. 

Cases C. L. 74. 


Mary Dunn’s 
case. Cases 
C.L.54. 


Bowell’s case. 
Cases C.L. 73. 
Cases C. L. 
199. votii. 
lAvell’s case. 
Cases C.L. 319. 
Jones and 
Palmer’s ease. 
Cases C. L. 
395. 
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guHty of forgeij, althoa^ the bill was drawn with an intention 
to defraud; for, in order to constitute this offetiee, the deed or 
instrument forged must, bj the forgery, be made a fahe instm- 
ment. 

*1' It ha? also been decided, that a forged writing, pur¬ 
porting to be the last will and testament of a person who is 
ndt dead, is a forget^ within the above sUtute; for although 
there can be no such instrument as a last will and testament, in 
contemplation of law, until after the decease of the testator, it is 
sufficient if the forged instrument appears upon the face of it to 
be good, whether the supposed testator be alive or dead. 

f So also it is said, that a forged will is within the statute, 
although the Christian name of the supposed testator is wrong 
mentioned in the body of the will. 

i* It is decided, that, in an indictment for for^ng a will, 
** a certain paper writing, purporting to be the last will and 
" testament of,” &c. is a sufficient description of the instru¬ 
ment forged. 

i* It has been decided, that if a person apply to a prize 
agent with a probate, purporting to be a probate of the will 
of her husband, in which she is named executrix, and obtain 
money from him due to the supposed testator, a receipt given by 
her as the wife and executrix of such testator is a forgery, if it 
appear that she is a different person, and not entitled to either of 
these characters; for although, if a person give a note entirely as 
lus own, his subscribing it by a fictitious name will not make it a 
forgery, the credit in such case being given to the person sub¬ 
scribing it, yet if he give a receipt as the receipt of another, and 
by that means obtain credit, it is strictly and properly a false 
instrument. 

i* In an indictment for forgery, it is sufficient to aver a 
general intent to defraud, without setting out the particular 
manner by which the fraud was to be effected; for it is no answer 
to the charge of forgery, to saythat there was no special intent 
to defraud any particular person: and if a particular person be 
named, a description of him to a common itUent is all that is 
required: as if it charge the intention to defraud ** Messrs. 
** jyrvmnumd and Co. Charing-cross:” or to defraud “ A. B. 
** C. ^c. the stewards of the feast of the sons of the clergy.” 

Bills <f Exchange <f Eoreign States and Corporations. 

By the 43 Geo. 3. c. ISQ. it is enacted, " That if any person, 
from and after the passing of this act, shall within any part of 
the United Kingdom of Great Britain and Ireland, folsely 
make, forge, or counterfeit, % or cause or procure to be fklsely 
made, forged, or counterfeited, or knowingly aid or assist in 
the folse makmg, forging, or cuunterfoUing, any biH of ex¬ 
change, or any promissory note, ttS|id*>^hing, «r ordes for the 
pi^meat of money, puiporting t» be the biff of exchasm, pne- 
niMsory note, imdestaking, or order for the paymend ol money, 

“ of 







til 


aaj foreign prince, itate, or conntiy «faats<mer. ox of 
** mioMter or officer entrusted by or employed in the service of 
** any foreign prince, state or countiy, or of say person or com- 
" pauy of persons resident in any foreign stale or country, or of 
“ any body corporate and politic, and body in the nature of a 
'* body corporate and politic, created or constituted by any fo- 
'** reign prince or state, with intent to deceive or defraud his pla- 
" jesty, his heirs and successors, or any such foreign prince. 

state, or country, or with intent to deceive or defraud any per- 
" son or company of persons whomsoever, or any body corporate 
*' and politic, or body in the nature of a body corporate and 
** politic whatsoever, whether the same be respectively resident, 
“ parrying on business, constituted, or being in any part of the 
'f United Kingdom, or in any foreign state or country, and whe- 
" tlier such bill of exchange, promissoiy note, or order, be in the 
'* English language or in any foreign language or languages, or 
“ partly in one and partly in the other; or if any person, from 
and after the passing of this act, shall, within any part of the 
" said United Kingdom, tender in payment or in exchange, or 
" otherwise utter or publish as true, any such false, forged, or 
" counterfeited bill of exchange, promissory note, undertaking, 
or order, knowing the same to be false, forged, or counter- 
“ feited, with intent to deceive or defraud his majesty, his heirs 
" and successors, or any foreign prince, state, or country, or any 
'* person or company of persons, or any body corporate and 
“ politic, or body iii the nature of a body corporate and politic as 
aforesaid, then every person so offending shall be deemed and 
“ taken to be guilty of felony, and being thereof lawfully con- 
" victed shall be transported for any term of years not exceeding 
“ fourteen years. 

" No person, from and after the passing of this act, shall 
" within any part of the United Kingdom of Great Britain and 
“ Ireland engrave, cut, etch, scrape, or by any other means or 
" device make, or knowingly aid or assist in the engraving, cut- 
ting, etching, scraping, or by any other means or device making, 
"in or upon any plate whatsoever, any bill of exchange, or any 
“ promissory note or undertaking, or order for the payment of 
" money, purporting to be the bill of exchange, promissoiy note, 
" undertaking, or order of any foreign prince, state, or country, 
* or of any minister or officer entrusted by or employed in the 
" service of any foreign prince, state, or country, or of any per- 
" son or company of persons resident or being in any foreign 
" state or country, or of any body corporate and politic,_or body 
" in the nature of a body corporate and politic, or constituted by 
'* any foreign prince or state, or any part of such bill of ex- 
*' change, promissory note, uiidertakiitg, or order, without' an 
authority in writing for that purpose from' such foreigO prince, 

" state, or connUry, minister or officer, person,^ company of per- 
" sons, or body corporate and politic, or body in the nature of a 
" body corporate and politic, or from some person duly gutho- 
** rizied to give such authority; or shall, within any patt> of the 
sBid<Untted Kingdom, without such audiori^ aa idbresaid. by 

“ means 
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means , of any such plate, ,or by any other device or mevas^ 
make, or print any such foreign bill of exchange, promissory 
note, undertaking, or order for the payment of money, or any 
part thereof, or knowingly, w’ilfully, and widiout lawful excuse, 
(tile proof whereof to lie upon the party accused,) have in his 
or her custody any such plate or device, or any impression 
t^ken from the same; and if any person shall offend in any of 
the cases aforesaid, he shall be deemed and taken to be guilty 
of a misdemeanor and breach of the peace, and being thereof 
convicted according to law, shall be liable for the first offence 
to be imprisoned for any time not exceeding six months, or to 
be fined, or to be publicly or privately whipped, or to suffer 
one or more of the said punishments; and for the second 
offence to be transported to any of his majesty’s colonies or 
plantations for the term of fourteen years; provided always, 
that nothing in this act contained shall extend, or be construed 
to extend, in any manner whatsoever, to repeal or alter any 
law or statute now in force for the prevention and punishment 
" of the crime of forgery in any respect whatsoever, within any 
** part of the said United Kingdom.” 

Upon this latter statute Manasseh Goldenstein was tried for 
forging a Prussian treasury note for one dollar. The indictment 
charged the instrument various ways, as a note, a bill, Scc. but it 
did not set out the note itself in the original language with a 
translation, but it was averred to be a note, Scc. Upon a case 
reserved, the judges held the indictment insufficient, on the 
ground that the original note should have been set out, in order 
that a court of error might sec it was an instrument within the 
meaning of the statute. (3 Brod. and Bingham, 201.) 


CHAP. XXII. 

OF FALSELY PERSONATING ANOTHER. 

The offence of falsely personating another is intimately blended 
wdth the crime of forgery, and, as we have seen in the preceding 
chapter, is embodied in the same enacting clause in most cases, 
which makes the forging of instruments penal with respect to 
the public funds: when the proprietor is defrauded, it must 
necessarily be done by some one either producing a forged power 
of attorney, or falsely representing his person. 

With respect to the personating others in courts of justice, 
and acknowledging bail, &c. in the names of persons not privy or 
consenting thereto, which is a felony by statute. SI Jac. 1. c. S6. 
s. S., that 18 an offence against the Public Justice of the kingdom, 
and will be found treated of hereafter in tiiat chapter. 

Personating a Proprietor of Stock in the Public Funds. 

t Sect. 1, By 8 Geo. 1* c. 2S, it is bbcitbjd, That divers 

frauds 
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ffirnds and abuses have be^ or may be committed by persons 
falsely mid deceitfully personating the true and real proprietors 
of the shares, annuities, and dividends of and in’^tiie capital stock 
and funds of such body politic or corporate as are established by 
act or acts of pariiament in that behalf, or some of them:” and 
ENACTED, “ That if any person or persons whatsoever shall Penonattng 
“ falsely and deceitfully personate any true and real proprietors 
of the said shares in stock, annuities and dividends, or ai^ of theiebyowis. 

" them, or any part thereof, and thereby transfeiring or endea- feningorn- 
“ vowing to transfer the stock, or receiving or endeavowing to 
** receive the money of such true and lawful proprietor, as if such ^ 
offender were the true and lawful owner thereof; then, and in without benefit 
“ every or any such case, all and every such person and persons dergy. 

“ (being thereof lawfully convicted in due form of law) shall be 
adjudged guilty of felony, and shall suffer as in cases of felony 
" without benefit of clergy.” 

t Sect, 2. By 9 Geo. 1. c. 12. s. 4. “ If any person or per- 
** sons whatsoever shall falsely and deceitfully personate any true 
and real proprietor or proprietors of any the said order or 
“ orders, (certain exchequer orders mentioned, in the act,) and 
“ thereby assigning or endeavouring to assign any of the said 
" order or oiders, or receiving or endeavouring to receive 
“ the money of such true and lawful proprietors, as if such 
“ offender were the true and lawful owner thereof; then, and in 
“ every or any such case, all and every such person and persons 
“ (being thereof lawfully convicted in due form of law) shall be 
“ adjudged guilty of felony, and shall suffer as in cases of felony 
“ without benefit of clergy.” 

t Sect. 3. By 31 Geo. 2. c. 22. s. 77. it is eecited, “That Extended to stt 
doubts may arise whether the statute 8 Geo. 1. c. 22. extend to fraudsUiereaftcc 
statutes made after the passing of the said act:” and enacted, estaUisliedby 
" That if any person or persons whatsoever shall falsely and P®’’**®*"*' 

*' deceitfully personate any true and real proprietor of the said 
“ shares in stock, annuities, and dividends, or any of them, or 
“ any part thereof, of or in any such capital stock or funds of 
“ any body or bodies politic or coporate, established, or which 
'* shall be established by any act or acts of parliament, and thereby 
“ transferring or endeavouring to transfer the stock, or receiving, 

“ endeavouring to receive, the money, of such true and lawful 
“ proprietor, as if such offender were the true and lawful owner 
“ thereof; then, and in every or any such case, all and every such 
“ person and persons, being thereof lawfully convicted in due 
“ form of law, shall be deemed guilty of felony, and suffer death 
“ as a felon, without benefit of clergy.” 

t Sect. 4, By 33 Geo. 3. c. 30. it is eecited, “ That the Penons making, 
laws now in being have been found insufficient to prevent for* orasautingin 
gories and frauds in the transferring stocks, annuities, and other 

} )ublic funds, transferrable at the bank of Engfund; And whereas, any other namei 
or the better preventing such forgeries and frauds in future, it ‘h®" **** °7?? ** 
is necessary that further provision should be made, as well to 
prevent frauds practised by persons taking upon themselves to 
make transfers, in the books of the governor and CQmpany of the 

bank • ■ 
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bMk of England, of stock or annuities, or other funds, transfer** 
mblc as aforesaid, 'whereof such persons are not the true owners 
and proprietors, as to prevent forgeries of such transfers in the 
names of the true owners or proprietors; and whereas it is also 
necessary, the better to {M*event such forgeries and frauds, that 
the public accounts between the governor and company the 
bank of England and the several owners and proprietmrs of stock, 
annuities, and other funds, transferrable at the bank of Ef^land, 
should be secured from falsification by means of false entries 
therein, or of the alteration of any of the words or figures thereof, 
or by any other ways or means whatsoever;” it is therefore 
ENACTED, " That if any person or persons shall wilfully make, 
" or assist in making, any transfer of any interest, part, or share 
" of or in any stock or stocks, annuity or annuities, or other funds, 
** transferrable at the bank of England, in any of the books of 
the said governor and company of the bank of England, in 
which transfers of stock, annuities, or other funds as aforesaid, 
'' are made, in the name or names of any person or persons not 
" being the owner or owners, or proprietor or proprietors, of 
such stock, annuities, or other funds, transferrable as aforesaid, 
with intent to defraud the said governor and company of the 
" bank of England, or any other body politic or corporate, or 
" any person or persons whatsoever, such person or persons so 
“ making, or assisting in making, such transfer as aforesaid, shall 
" be deemed guilty of felony, and shall suffer death as a felon or 
“ felons, without benefit of clergy.” (I) 

^ Sect, 5. It hath been determined on the above statutes, that 
Jan. Sms? 1787. obtaining and indorsing a dividend warrant at the bank of 
Cases C.'l. * England in the name of a stockholder, is “ personating a pro- 

M edit 341. “ prietor, and thereby endeavouring to receive the dividend,” 

although no attempt whatever is made to receive the money at 
the pay-office. 

Personating Seamen and Greenwich Pensioners. 

Penalty of per- f Sect. I- By St GeO. 3. C. 10. 8.24. IT IS RECITED, "That 
soiiating sea. divers wicked practices have been carried on, by personating 
and falsely assuming the names and characters of officers, sea¬ 
men and others, entitled, or supposed to be entitled, to wages, 
pay, or other allowances of money, or prize money, for serving 
on board of ships or vessels of the royal navy, and hy forging and 
counterfeiting letters of attorney, bills, tickets, assignments, last 
wills, and other authorities and powers, from such officers and 
seamen, and by falsely taking out probate of wills and letters of 
administration to such officers and seamen;” and enacted, 

" That whosoever willingly and knowingly shall personate, or 
'* falsely assume the name or diaracter of, or procure any other 
" to personate, or felsely to assume the name cur character of any 
" officer, seaman or offier person, entitled or supposed to be 
" entitled tn any wi^es, pay, or other allowanees'of money, or 
** pm^-rnoney, for service done on boaid of any ship or vessel 
of his majesty, his heirs or successors; or the executor or ad- 

mmistrator, 

(1) SwS5Gso,3. c.3e. *. T. Sf Geo. 3. e.46. i. T. cootuniog in substance the same enectniMits. 
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aiautrator, wife, fedetion, or creditor <rf any such officer or 

seaman, or other person, in onier to receive any wages, p«y, 

or other allowances of money, or jn-ize money, due, or sup- 

posed to be doe or payable, for or on account of the services 

of any such officer or seaman, or other person as aforesaid ;or 

shall forge, or counterfeit, or procure to be foreed or coun> oroffoi^ng 

terfeited, any letter of attorney, bill, ticket, certificate, an^- 

meat, last will, or any other power or authority whatsoever, in mak'ii^'s f«Ue 

order to receive any such wages, pay, or other allowances of 

money, or prize money, due, or supposed to be due, to any 

such officer or seaman, or other person as aforesaid; or shau penot»,» 

willingly and knowingly take a false oath, or procure any other 

person to take a false oaffi, to obtain the probate of any will 

or wills, or to obtain letters of administration, in order to 

receive the payment of any wages, pay, or other allowances of 

money, or prize money, due, or Uiat were supposed to be due, 

to any such officer, seaman, or other person as aforesaid, who 

has really served, *or was supposed to have served on board of 

any ship or vessel of his majesty, his heirs or successors; every 

such person so offending, being lawfully convicted of any such 

offence or offences, shall be deemed guilty of felony, and shall 

suffer death as a felon, without benefit of clergy.” 

t Sect. 2. By 9 Geo. 3. c. 30. s. 5. For the more speedy Treasurer, and 
and effectual bringing to justice persons who shall falsely assume ‘I*’'®'’ o®**" 
the names or characters of officers or seamen, or other persons; tollit 

or shall forge or counterfeit, or caused to be forged or counter* asjuaticMte 
feited, any letter of attorney, bill, ticket, certificate, assignment, 
last will, or other authority, to receive any wages, pay, or other 
allowance, due to any officer, seaman, or other officer, in, or 
who has been, or shill be in, his majesty’s service, or shall utter 
or publish the same as true; or who shall be guilty of stealing 
or embezzling his majesty’s naval storesit is enacted, "That 
" it shall and may be lawful to and for the treasurer, comptroller, 

" surveyor, clerk of the acts, or any commissioner of the navy 
" for the time being, and they are hereby respectively authorized 
and empowered, from timd to time, in all places whatsoever, 

" to do, perform, exercise, and execute the office and duty of a 
"justice or justices of the peace, to all intents and purposes 
whatsoever, in causing any person or persons who shall be 
" charged with forging or counterfeiting, or procnruig to be 
" forged or counterfeit^, any letter of attorney, bill, ticket, cer- 
" tificate, assignment, last will, or other power or authority; or 
" with uttering or publishing tlie same as true, in order to 
" receive any wages, pay, or other allowance, due to any officer, 

'* seaman, or other person, who is, or has been, or shall hereafter 
" be, iu the service of his mmesty, Ins heirs or successors; or 
" with taking, or procuring nlse oaths to be talent for aej of 
** the piwposes aforesaid; or to obtmn a prob^ of any wil^ or 
** letters of administration, in order to receive such wt^oi^ pay, 

** or other aUowanee; or with steafiag or emltoz^ng ol any mrvar 
" stores, the {nroperty of his majesty, his heirs or successors-; to 
" he appr^nded, committed, and prosecnted, for the same 
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" and all constables, headboroughs, keepers' of gaols and prisons, 
“ and all other officers whatsoever, shall, and they are hereby re-* 
*' spectivcly required, from time to time, diligently to execute, 
** perform, and obey, ‘all such warrant and warrants as shall be 
“ made, directed, issued, or given to them, or any of them, by any 
" one or more of the persons aforesaid, touching any of the matters 
and things herein-before contained.” 

Penalty of per- t 3. By 3 Geo. 3. C. l6. S. 6. IT IS BECITED, “ That 
•oDating, &c. divers wicked practices may be carried on by persons knowingly 
/ and willingly personating and falsely assuming the name and cha¬ 

racter of any out-pensioner of the said hospital, in order to re¬ 
ceive the money due to any such out-pensioner, on account of his 
out-pension;” and enacted, "That whosoever willingly and 
" knowingly shall personate or falsely assume the name or 
" character of, or procure any other to personate or falsely to as- 
" sume the name and character of any person intitled, or sup- 
“ posed to be intitled, as an oqt-pensioner, to any out-pension or 
" allowance of money from the commissioners or governors of 
“ the said hospital, in order to receive the money due, or sup- 
“ jiosed to be due, on such out-pension; every such person so 
“ offending, and being lawfully convicted of any such offence or 
“ offences, shall be deemed guilty of felony, and suffer death as a 
" felon, without benefit of clergy.” (Clergy restored by 4 Geo. 
4. c. 46. 


Penalty of per + By 31 Geo. 2. c. 10. s. 24. IT IS RECITED, " That 

sonatingsea- divers wicked practices have been carried on, by personating and 
to*'l’etiera^of falsely assuming the names and characters of officers, seamen and 
•tforaey?&c. or others, entitled, or supposed to be entitled to wages, pay or other 
making a false allowances of money, or prize money, for serving on board of ships 
vessels of the royal navy, and by forging and counterfeiting let- 
wS, &c. ofTueb attorney, bills, tickets, assignments, last wills and other au- 

persona, is thorities and powers from such officers and seamen, and by falsely 
death. taking out probate of wills and letters of administration to such of¬ 

ficers and seamen,” and therefore it is enacted, "That whosoever 
" willingly and knowingly shall personate, or falsely assume the 
name or character of, or procure any other to personate, or 
" falsely to assume the name or character of any officer, seaman or 
" other person, entitled, or supposed to be entitled, to any wages, pay, 
" or other allowances of money, or prize money, for service done on 
board of any ship or vessel of his majesty, his heirs, or successors; 
" or the executor or administrator, wife, relation or creditor of 
" any such officer or seaman, or other person, in order to receive 
" any wages, pay, or other allowances of money, or prize money, 
" due, or supposed to be due or payable, for or on account of the 
" services of any such officer or seaman, or other person as afore- 
" said; or shall forge or counterfeit, or procure to be forged or 
" counterfeited, any letter of attorney, bill, ticket, certificate, as- 
“ signment, last will, or any other power or authority whatsoever, 
“ in order to receive any such wages, pay, or other allowances of 
** money, or prize money due, or supposed to be due, to any such 
ofiliceTor seaman, or other person as aforesaid ; or shall wiK- 
" ItBgly and knowingly take a false, oath, or procure any other 

"person 
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" person to take a false o8th« to obtain the probate of any will or 
** wills, or to obtain letters of administration, in order to receive 
“ the payment of any wages, pay, or other aliqi,wances of money, 
'* or prize money due, or that were supposed to be due, to any 
such officer, seaman, or other person, as aforesaid, who has 
“ really served, or was supposed to have served on board of any 
** ship or vessel of his majesty, his heirs or successors; every 
" such person so offending, being lawfully convicted of any*such 
" offence or offences, shall be deemed guilty of felony, and shall 
" suffer death as a felon, without beneiit of clergy.” 

By 55 Geo. 3. c. 6. s. 32. “ If any person or persons shall 
“ willingly or knowingly personate or falsely assume, or cause or 
** procure any other person to personate, or falsely assume the 
“ name or character of any commission, warrant, or petty officer, 
or seaman, or any commissioned or non-commissioned officer 
** of marines, or marine, or any other person entitled or supposed 
to be entitled to any wages, pay, prize money, bounty money, 
“ or other allowances of money, for or in respect of services per- 
“ formed or supposed to have been performed on board of any 
“ ship or vessel of his majesty, his heirs or successors; or the wife, 
widow, executor or administrator, relation, or creditor of any 
such officer or seaman, or other person as aforesaid, in order 
" to receive any wages, pay, prize money, bounty money, or other 
allowances of money due or supposed to be duo, for or in re- 
“ spect of the services of any such officer, seaman, marine, or 
“ otlier person as aforesaid, performed or supposed to have been 
“ performed on board of any ship or vessel of his majesty, his 
“ heirs or successors, shall be guilty of felony without benefit 
“ of clergy.” 

By reference to the above acts it will be seen, that the per¬ 
sonating must be of some person who is entitkd, or supposed to 
be entitled, to pay or prize money. Therefore it has been held 
necessary to shew that there was some person in existence, who, 
prima facie, might be entitled to receive such pay or prize money; 
this was decided in the case of one Brown, who was tried at the 
Winchester spring assizes 1800, who, under the assumed name of 
William Wheeler, obtained d sum of money, stating that he was 
entitled to it as prize money, by having served on board the 
Terpsichore frigate, and produced a certificate apparently r^ular 
in its form to corroborate his statement. There was no evidence 
given that any such person as William Wheeler was entitled to 
prize money, or prima facie entitled to it as a seaman on board 
the Terpsichore, and on this ground the court held the convic¬ 
tion wrong. This decision was afterwards confirmed in a sub¬ 
sequent case of one Charles M'Annelly.—(S E. P. C. lOOQ.) 

Falsely personating another, though for the purposes of fraud, 
is no more than a misdemeanor at common law, but when done 
in combination, the parties may be indicted for a conspiracy. 
(3 E. P. C. lOIO.—l L. C. C. 44.-2 E. P. C. P. 856. 

See further 57 Geo. 3. c. 127. for ^nting certain allow¬ 
ances out of the Droits d’Admiralty to Greenwich Hospital, by 
which it is made felony without benefit of clergy, to personate 
those entitled to the allowances given by that act. 

CHAP. 
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OF CHEATS. 


M« Boll. lor. 

C.Jsc.497. 
i R. Abr. 78. 

1 Keble, 849. 
Modern, 43. 
Farresley, 40. 
But see the Id 
Car. 2. c. 7. and 
9Aniuc. 14. in* 
fra. (b) 1 Sid. 
312. (c) 1 Sid. 
431. (d) Noy, 
103.(«;lfoy.99. 
Moor, 630. C. 
£iia. 531. 

1 Modem, 46. 

2 Jones, 64. 
(/) Noy, 99. 
(^)See the books 
above cited; but 

2 R. Abr. 863. 
C. and 12 Co. 

(A) 6 Mod. 103. 
Salkeld, 379. 

3 Modem, 18. 

L. Ray. 1013. 
Seas. Cas. 201. 


Cheats punishable by public prosecution^ are of two kinds: 

1. By the common law. 

2.. By statute. 

Sect, 1. And first it seemeth, that those which are punishable 
at common law, may, in general, be described to be deceitful 
practices, in defrauding or endeavouring to defraud another of his 
known right by means of some artful device, contrary to the plain 
rules of common honesty (1); as by playing with false dice (a); 
or by (b) causing an illiterate person to execute a deed to his 
prejudice, by reading it over to him in words different from those 
in which it was written; or by (c) persuading a woman to exe¬ 
cute writings to another, as her trustee, upon an intended marriage, 
which in truth contained no such thing, but only a warrant of 
attorney to confess a judgment, &c.; or by (d) suppressing a 
will; or by (e) levying a fine in auothei^s name, or {J‘) suing out 
an execution upon a Judgment for him, or acknowledging an . 
action in his name, W'lthout bis privity, and against his will; in 
which cases, by some good (g) opinions, the record may be 
vacated. 

223, are contrary. 

Sect. 2. It (A) seemeth to be the better opinion, that the de¬ 
ceitful receiving of money from one man to another’s use, upon 
a false pretence of having a message and order to that purpose, 
is not punishable by a criminal prosecution, because it is accom¬ 
panied with no manner of artful contrivance, but wholly depends 
OH a bare naked lie; and it is said to be needless to provide severe 
laws for such mischiefs, against which common prudence and 
caution may be a sufficient security. 

*1' Therefore 


(]) It may be doobted, says Mr. Bast, vrhetlier 
this definition of Hawkins be sulbctenUy accurate 
or distinct to be taken as a definition of the offence 
at common law, and that learned writer founds his 
doubts upon a review of the several cases of indict* 
ments for cheats atoomrton lew, which be observes, 
in order to be supported, it is aecessaiy that the 
cheat must be shewn to be effected by some 
false public token: as false weights or measures, 
or the like. Procuring geode or money, er cheat¬ 
ing by a mere naked fic, is not an indictable of¬ 
fence ; as where one Lewis waa indicted at com¬ 
mon law for a cheat, in depodting as a security for 
money advanced, a quantity of gum, affirming it 
to be gum seneca, and afferwards selling, k to the 
prosecutor for such, affirming it to be s<rand that it 
was worth 71, whereas'it was not that article, and 
worth but 31. Judgment was-aneated, being no more 
than a false affirmation, for which the party was not 
indictable unless he came wHh fiilse tokens, (B. v. 
Lewis, East, 28 Geo. 2.): or where one obtained 
money of another, by pretending to come by the 
command of a third person, to demand a dent or 
the like in his naimv sUonmyiio vouchcf ot token 
for his authority; it wasiheiden not indictable, for 
it was the party’s own fault to trust him. (Jones’s 
case, 3alk. 379 ; sec alw the case of R. v. Gibbs, 
IE.R.18.5. 2Str.Mtt.;i 


If the defendent make use of an apparent token, 
which h) reality upon the face of it has ito more 
credit than his own assertion, it will not differ the 
case. 'Hios one Lara bought lottery tickets and 
pretended to pay for them by giving a draft upon 
ms banker; it turned out that he had no money at 
the bankers' upon whom he had drawn (he cheque, 
nor had any anthority to draw it. It was held 
that this was no falsetokmi, for the bankers* cheque 
drawn by the defendant himself was no more than 
his own assertion that the money would bo paid. 
(R. V. Lara, 6 T. R. 565.) '?o where one Wiidus, 
a brewer, sent casks to a customer, marked as con¬ 
taining so much ate, and writing a letter that they 
contained so mucli, when in met they contained 
less. Indictment for this offence was quashed, as 
being no false token, bat only tha defen^nt’s own 
assertion: (cited by Lord Mansfield, in 2 Burr. 
1128.) Many instances found in the books of in¬ 
dictment for cheats at common taw, upon private 
tokens, will apoa exnminarioR be foand to be 
founded dftier in conspkaM or forgery at common 
tew t (See East P. C. title Cheats.) But the aiami- 
natioR is now of nogeeat impartam, since tlie 
teiirionof the tew by tim subsequent st. of SO Geo. 
2. c. 24. enlarged by 52 Geo. 3. c. 64. 
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t Therefore it heth been 4ecl4edt thtl an indictment will not vue Wheat- 
lie at common law against n j^erson for sellit^ beer short of the cate. Bar. 
due and just measure, as sinteea gallons instead of eighteen Black, crs. 
gallons, for this is only an inconvenience and injury to a private 
person, arising from &at private person’s own negligence and 
carelessness in not measuring the liquor upon receiving it,, to see 
whether it held out the just measure or not; but if a tradewnaB 
uses false weights and measures in the general course t^his 
dealing, or sell by them to any particular customer, it is an 
indictable offence, for this is a deception that common care and 
prudence is not sufficient to guard against. And upon this dis¬ 
tinction it has been decided, that a pawnbroker who procures a Bex«.Boirer. 
gold watch chain of gold no way agreeing with the standard, but ***• 
being according to the rate of twelve carats and two grains in 
the pound troy weight worse than the standard, and knowingly 
exposes and sells the same as and for a thing wholly made of 
gold, and agreeing with the said standard, is not indictable; for 
being neither a sale either by false weights or false measures, it is 
not a public offence, but a mere private imposition, ^i>ist 
which a man’s own common prudence ought to be a sufficient 
guard. 

Sect. S. Some of the abovemcntioned offences are punishable Sec the m^o- 
not only with fine and imprisonment, but also with farther infa- 
tnous punishment (as cheating with false dice, especially if the „cts recited 
offender be a common gamester); others are punishable with infra,sect.8 
fine and imprisonment only, by the discretion of the judges, 
which is regulated by the circumstances of each particular case; 
and some of them are made felonies by Jac. c. 26. as 
appeareth from the chapter of “ Offences against Public Justice.” 

t II. Offences of this kind by statute are those which are 
effected by means of a Jiike privy token, or by means of a foise 
pretence. 

As to the first particular, viz. cheating another by means 
of a false privy token. 

Sect. 4. This depends on the 33 Hen. 8. c. 1. which recites, l Hale, 506. 
that many light and evil-disposed persons, not minding to get 
their living by truth, but compassing and devising daily ^w they Bar B. >98. 
may unlawfully obtain and get into their hands and possession ssi. 
goods, chattels, and jewels of other persons, for the maintenanee 
of their unthrifty living, and also knowing that if they came to sot.sii.* 
any of the same goods, chattels, and jewels by stealth, that then 9 StTr.67. 
they, being thereof lawfully convicted according to the laws of 
this realm, shall die therefore, have now of late falsely and de¬ 
ceitfully contrived, devised, and imagined privy tdkem and coun¬ 
terfeit. letters in other men’s names, unto divers persons their 
special friends and acquaintances, for the obtaining of money, 
goods, chattels, and jewels of the same persons, then* frieu^ 
and acquaintances, by colour whereof'the said light and evil- 
disposed persons have deceitfelly and unlawfhlly obtained and 
golton great substance of money, goodi^ chattels, aad jewels into 
their hsaib and poeaesaion, contra^ to right and cooscience; 
fee Ibe refiontiatiiMa whueceof 17 u Etr actkb, " That if any per- 
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Dalton, 32. 


S Inst. 123. 

C. Car. 564. 

t Burr. 355. 

Bex V. Mimox, 
2Stra.im. 
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** $oB or persons shall falsely and deceitfully obtain, or get into 
** his or their hands or possession, any money, goods, chattels, 
“ jewels, or other things of any other person or persons, by co" 
** lour and means of any privy Jake token, or counterfeit letter 
** made in another man’s name, to a special friend or acquaint- 
“ ance, for the obtaining of money, 8cc. from such person, and 
** shall be thereof convicted, by witness taken before the lord 
" chancellor, or before the justices of assize, or- before the jus- 
** tices of peace of any county, city, borough, town, or franchise 
in their general sessions, or by action in any of the king’s 
courts of record, every such offender shall suffer such punish- 
ment by imprisonment, setting upon the pilloby, or other- 
" wise by any corporal pains, except pains of death, as shall be 
** appointed by those before whom he shall be so convict.” 

i* Sect. 5. And by 33 Hen. 8. c. I. s. 2. it is further enacted, 
** That as well the Justices oj' assize for the time being, as also 
** two justices of peace in every county, whereof the one to be 
" of the quorum, may call and convene by process, or otherwise, 
“ to the said assizes, or general sessions, any person being sus- 
“ pected of any of the offences aforesaid, and commit or bail 
him till the next assizes or general sessions, there to be exa- 
“ mined and further ordered by their discretions.” 

•f* By 33 Hen. 8. c. 1. s. 3. it is also further enacted, " That 
** justices of the peace in every city, borough, town, and fran- 
“ chise within this realm, shall have the like jurisdiction, power, 
" and authority at their general sessions, and otherwise, to do and 
“ execute all and every thing in all points, as other justices of 
“ the assizes in their circuits, or justices of the peace in the 
** counties by virtue of this act, saving to the party grieved by 
“ such deceit, such remedy, by way of action or otherwise, of 
** and for the same money, goods, chattels, jewels, or other thing 
so obtained, as he might have had if this act had never been 
•“ made.” 

Sect. 6. Sir Edward Coke is of opinion, that the offender 
cannot be lined in a prosecution upon this statute, because it is 
expressly ordained, that some corporal punishment shall be in¬ 
flicted, and no other is mentioned; however, there is a prece¬ 
dent in Crake's Reports, by which it appears, that one convicted 
on such a prosecution hath been aebudged not only to stand on 
the pillory, but also to pay a fine of five hundred pounds, and to 
be bound with good sureties to his good behaviour. 

i* Sect. 7. In order to bring an offender within the statute 
33 Hen. 8. c. there must be a. fake token used i and therefore 
where one man went to the house of another, and pretended that 
such a person had sent him to receive twen^ pounds, and 
received it, whereas such person did not send him, it was held no 
offence within the statute. 

'The common law punishing only those cheats which were 
effected by means of false pubUc tokens, or by conspiracy or by 
forgery, or which affected , the public interest, the statute of 
Hemy the 8th went. further, and punished those cheats winch > 

were 
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were effected by means of " a false pnvy token or counterfeit 
** letter made in another man’s name to a special friend or ao 
•• quaintancebut this extension of the law being found inade- 

2 aate to repress the practices of the fraudulent, the stat. of 30 
■eo. 2. c. 24. was enacted, by which it was made penal to 
obtain money, goods, wares, or merchandizes by ** false pre¬ 
tences.** But this latter statute did not include choses in action, 
and therefore by 32 Geo. 3. c. 64. s. 1. it was enacted, that 
** all persons who knowingly and designedly, by false pretence 
" or pretences, shall obtain from any person or persons, or from 
any body politic or corporate, any money, goods, wares, or 
“ merchandizes, or any bond, bill of exchange, bank note, pro- 
** missory note, or other security for the payment of money, or 
any warrant or order for the payment of money, or delivery or 
transfer of goods or other valuable thing, with intent to cheat 
or defraud any person, &c. shall be deemed offenders against 
“ law and the public peace, and shall be liable to be prosecuted 
** and punished in like manner as if they had knowingly and de- 
“ signedly, by false pretence or pretences, obtained any money, 
goods, wares, or merchandizes, from any person or persons, 
with intent to cheat or defraud any person , or persons of the 
same.” The punishment in the former statute of 30 Geo. 2. 
c. 24. of which this is an extension, is “ to be put in the pillory 
(now abolished), or publicly whipped, or fined and imprisoned, 
“ or transported not exceeding the space of seven years, as the 
” court shall in discretion think fit.” 

And by s. 2. of the same statute any justice, before whom any 
person is brought charged on oath with such offence, may com¬ 
mit or bail the party to answer the complaint at the next general 
or quarter sessions of the peace, or next sessions of oyer and 
terminer, and shall bind over the prosecutors by recognizance in 
a reasonable sum to prosecute, or in a sum not less than double 
the amount of the money or goods fraudulently obtained if they 
shall exceed 20/. in value. By s. 20. the certiorari is taken away. 

The term false pretences'* is certainly a term of very ex¬ 
tensive meaning, even a naked lie may be a false pretence; 
but whether it is to be so construed has never yet, 1 believe, 
received judicial determination, although the following case 
comes very near it. The defendant (Villeneve) applied to Sir 
. J. Broughton, telling him he was instructed by the Due de 
Lauzun to take some horses from Ireland to London, and that 
he had been detained so long by contrary winds that he had ex¬ 
pended all his money; Sir J. Broughton was thereupon induced 
to lend him some money; but it turning out that the whole story 
was a fiction, the defendant was tried and convicted on the stat. 
30 Geo. 2. (cited by Buller in R. v. Young, 3 T. R. 98.) This 
was a mere false statement of the defendant, although a cir¬ 
cumstantial one, to give it the appearance of probability. 

Mr. J. Buller, in the case of the K. v. Young and others, says 
that the offence within the statute is the obtaining by false 
** pretences with intention to defraud,” that if the intent W'ere 
made out, and the false pretence used to effect it, the case was 
brought within the statute. 

VOL. I. y Witii 
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B. V. Young 
and others, 
3T.H.98. 


With respect to false pretences, Lord Kenyon, in the same 
case, says, the statute extends to every case where a party has 
obtained money, &c. by falsely representing himself to be in a 
situation in which he was not, or auy occurrence that had not 
happened, to which persons of ordinary caution might give credit. 

In the case of one Airey (2 E. R. 30.) the indictment charged 
that one Barrow at K. lice, delivered to the defendant, a common 
carrier, certain goods to be carried by him from K. to one Leach 
at L. and there to be delivered to him; that the defendant re¬ 
ceived the goods under pretence of delivering them to him, and 
undertook so to do, but intending to cheat Barrow of his money, 
he afterwards unlawfully. See. pretended to Barrow that he had 
carried the goods from K. to L. for the purpose of delivering 
them to Leach, and had delivered them to Leach at L., and that 
Leach had given him, the defendant, a receipt expressing such 
delivery of the goods to him, but that he had lost or mislaid the 
same, or had left it at home; and that the defendant therei'orc 
demanded of Barrow l6s. for the carriage of the said goods, by 
means of which false pretences he obtained the money, &c. On 
a writ of error after conviction judgment was affirmed. 

So it is said all frauds affecting the crown and public at large 
arc indictable as cheats at common law, as in the following case. 
One Treeve was a contractor with government to supply bread 
to the French prisoners of war confined in Eastwood hospital. 
He was indicted for that he " knowingly, wilfully, deceitfully, and 
" maliciously did provide, furnish, and deliver 500 lbs. weight of 
“ bread to be eaten as food by the said prisoners of war, such 
bread being then cured, made and baked in an unwholosome 
“ and insufficient manner, and then and there being made of and 
** containing dirt, filth, and other pernicious and unwholesome 
materials and ingredients, and not fit to be eaten by man; and 
" the said defendant then and there well knowing the said bread 
" to be made and baked in an unwholesome and insufficient 
manner, and to be made of and to contain dirt, filth, and other 
“ pernicious and unwholesome materials and ingredients not fit 
“ to be eaten as aforesaid; whereby the said prisoners of war 
did then and there eat of the said bread, and thereby then and 
** tliere became distempered in their bodies and injured and 
“ endangered in their healths, to the great damage of the said 
** French prisoners, &,c.” 

After conviction it was objected, in arrest of judgment, that 
the offence as laid was not indictable; as it did not appear it 
was done in breach of any contract with government or of any 
moral or civil duty. But the judges ail held the conviction right, 
and indeed it was clearly an offence against the public he^th, 
for the selling of unwholesome provisions not fit for man to eat 
is undoubtedly an indictl^le offence. (£. P. C. Vol. 2. p. 821. 
4 Bl. Com. 162.) 

So in the case of an apprentice having enlisted into a regiment 
of foot, without the knowledge of his master, who reclaimed 
Kiito, and thereby the king was defrauded of the bounty money 
ptud to him as a recruit. The defendant was convicted for the 

cheat. 
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cheat, though the conviction was held bad upon another ground. 

(E.P.C. avol. 322.) 

It has been held, that the statutes of 3d'H. 8. c. 1. and 30 
Oeo. 2. c. 24. are in pari materia, and that the latter is an 
extension of the former. But whatsoever has been determined 
in the construction of one of them, is a sound construction as to 
the other. And it has been ruled, Fisst, as above observed. 

That to bring a person within the .statute of H. 8. there must be 
more than a mere false assertion, and that the party offending 
must use a false privy token. 

t Sect. 8. Secondly, That it is not sufficient to aver in an Re* »• Munoz 
indictment on 33 Hen. 8. c. 1. that the offence was effected by 
a false token, or on 30 Geo. 2. c. 24. by a fake pretence, but that lUxt*. Mason, 
it must shew what the false token in the first case, and the false 2 Term Rep. 
pretence in Ihe second, was. 

t Sect. 9. Thirdly, That where the pretence is conveyed by Ret v. Young, 
words spoken by one defendant in the presence of others who 
are acting in concert together, they may be ail indicted jointly. 

t Sect. 10. Fourthly, That it is no objection in arrest of Rm®. Young, 
judgment, that the indictment contains several charges of the R'‘P- 
same nature in the different counts. 


Cheating at Play. 

t Sect. 1. By l6 Car. 2. c. 7. “ If any person shall by any 2 Abr.Eq. 

“ fiRud, unlawful device or other ill practice in playing at cards, 

“ dice, tables, tennis, bowls, skittles, shovel-board; or by cock- j Levin®, 244 . 
“ fighting, horse-racing, dog-matches, foot-races, or other pas- W. R«yni. C9. 
“ times, or games, or by bearing a share in the stakes, or by * 

" betting on side of such as shall play, act, ride, or run as • • 

“ aforesaid, win any sum or other valuable thing, he shall forfeit 
treble the value in the manner the act directs.” 

t Sect. 2, By 9 Ann. c. 14. “ If any person shall by any Vide Strange, 

" fraud or shift, cozenage, circumvention, deceit, or unlawful JP*'® 

“ device, or ill practice whatsoever, in playing at cards, dice, whcre'it wa,''*’’ 
“ tables, tennis, bowls, or any the games aforesaid, or bearing a determined that 
“ share in the stakes, or betting on the sides of such as do play, 

" win any sum of money, or other valuable thing, on conviction u^offe^rferon 
“ by information or indictment, he shall forfeit to such as shall a conviction 
“ sue for the same, five times the value, be deemed ilifamous, 

" and suffer corporal punishment as in cases of perjmy.” judgmen 

can give 
heiteanvieted, 
&c. 


» act; 
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CHAP. XXIV. 

MALICIOUS, WANTON, AND FRAUDULENT 
MISCHIEF. 

Property is often destroyed or injured, from various mo¬ 
tives in the wrongdoer, sometimes from motives of malice and 
iU*wil} towards the proptrietor—sometimes in mere wfmtonnesl 
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ti^ithout any ctistinct motive of ill-will towards any one in parti¬ 
cular—and sometimes it is done with a fraudulent intent in the 
wrongdoer to benefit himself in the result, perhaps at great loss 
to the proprietor, though with but little comparative advantage 
to himself. Some classes of these offences will be found under 
other heads in this work: thus the burning of houses, mills, and 
warehouses will be found under the head of Arson—some again 
under the head of Riot, where the mischief is the result of a 
riotous assemblage—again, where the mischief is accompanied 
by assaulting the person, as in cutting garments, &c. it will be 
found under the title of Aggravated Assaults. Those cases 
which do not fall under the other divisions of this work, are 
classed in the present chapter as follows. 

1. Mischief to Freehold Property. By destroying and damaging 
fences—by destroying trees, underwood, coppices, shrubs, &c. 
—by cutting of hop-binds—by destroying the head of a fish¬ 
pond. 

2. To Mims and Manufactures. By burning or drowning coal 
mines—by destroying engines for draining of mines of coal 
lead, &c.—by other mischief to the air ways, &c. of mines— 
To manufactures, by breaking into them with intent to cut or 
destroy w'oollen, silk, cotton or linen goods—by breaking ma¬ 
chinery. 

3. To Public Works. By breaking down sea and river banks— 
injuring the same by taking away piles, chalk, &c.—by demo¬ 
lishing locks on navigable rivers—by wilful hurt to the naviga¬ 
tion of rivers made navigable by act of parliament—by de¬ 
stroying turnpikes. 

4. To certain particular Works :—viz. Powdike in marsh land— 
the Bedford level—certain marshes in Norfolk—certain lands 
in Devon—the West India docks in London, and vessels lying 
within them. 

5. To Cattle. By killing, maiming, and wounding—by cruel 
usage to animals. 

6. To Chattels. By burning pil^s of wood—by breaking and 
cutting carriages, harness. See. to prevent the free passage of 
grain—by destroying granaries and scattering the grain, 8^. 

7. To Private Ships. Destroying ships by master or mariners 
—by wilfully casting them away by master or mariners—by 
making holes in them or stealing the pumps—by destroying 
effects belonging to ships in distress—by putting out false 
lights, 8cc.—by setting fire to ships keels, &c.—by cutting or 
damaging cordage of ships moored in the Thames—by the 
king’s ships running down others. 

8. To the King’s Ships, Dockst.3sc. By wilfully firing the same. 

1. Mischief to Freehold Property. 

Destroying Fences. 

, t By 13 Edw. 1. st. 1. c. 46. it is enacted, “That where 
sometime it chanceth, that one having right to approve, doth 

“ then 
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“ then levy a dyke or an hedge, and sonde by night or at another 
season, when they suppose not to be espied, do overthrow the 
“ hedge or dyke, and it cannot be known by verdict of the assize 
“ or jury who did overthrow the hedge or dyke, and men of the 
V towns near will not indict such as be guilty of the fact, the 
“ towns near adjoining shall be distrained to levy the hedge or 
“ dyke at their own cost, and to yield damages.”—And Ijy 3 
and 4 £dw. 6. c. 6. *' such person as shall bring an assize 
“ thereupon, and have judgment to recover, shall have his da- 
** mages trebled, by the judgment of the court.” 

The stat. 6 Geo. 1. c. l6. entitled “ An act to explain and 
amend” a former act (of {a) 1 Geo. 1. st. £. c. 48.), reciting certain 
mischiefs after mentioned ; and that “ some doubts have arisen 
'' whether the offences committed in the day-time mentioned in 
“ that act are punishable by the said act. And whereas there is 
no provision made in the said act for punishing the offences 
committed by persons who shall break open, throw down, 
level, or destroy the hedges, gates, posts, stiles, railing, fences, 
ditches, banks, walls, or other inclosures of such woods, wood 
grounds, plantations, and coppices : therefore, for the explain¬ 
ing and amending the said act, and for remedying the several 
mischiefs hereinbefore mentioned, and for the better preserving 
of all such wood springs, or springs of wood, poles, quick- 
woods, plantations, underwoods, coppice woods, gates, posts, 
stiles, railing, fences, hedges, walls, and other inclosures of 
woods, from being unlawfully cut, taken, spoiled, broken, 
burnt, destroyed, defaced, or carried away; and fur the better 
discovering and more effectual punishment of such offenders 
therein, their aiders and abettors; and for the providing satis¬ 
faction for the damages the respective proprietors thereof shall 
sustain thereby,” enacts, “ that if any person or persons, after 
the 24th of June, 1720, shall, either by day or by night, cut, 
take, destroy, break, throw down, bark, pluck up, burn, deface, 
spoil, or carry away, any wood springs or springs of wood, 
trees, poles, wood, tops of trees, underwoods, or coppice 
“ woods, thorns, or quicksets, without the consent of the owner 
“ of such woods, wood grounds, parks, chaccs, or coppices, 
“ plantations, timber trees, fruit trees, or other trees, thorns, or 
" quicksets, or of the persons chiefly entrusted with the care 
“ and custody thereof; or shall break down, throw down, level, 
“ or destroy any hedges, gates, posts, stiles, railing, walls, fences, 
“ dikes, ditches, banks, or other inclosures of such woods, wood- 
" ground, parks, chaces, or coppices, plantations, timber trees, 
“ fruit trees, or other trees, thorns, or quicksets;” the party 
grieved shall recover damages against the parish, Stc. in the same 
manner and form as for dikes and hedges overthrown by persons 
in the night, or at another season when they suppose not to be 
espied, as is provided by the stat. 13 Edw. 1. st. 1. c. 46. 

Then by s. 2. it is further enacted and declared, that if any 
“ person or persons, at any time after the said 24th of June, in 
" a riotous, open, tumultuous, or in a secret and clandestine 
** manner, forcibly, or wrongfully, and maliciously, and without 
" the consent of the proprietor, wood-reeve, wood-keeper, or 
person chiefly entrusted with the care, oversight and custody 
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" of such woods, wood'grounds, parks, chaces, coppices, or 
plantations, shall cut down, destroy, break, bark, throw down, 
" bum, take, deface, spoil, or carry away, any wood or springs of 
wood, underwood, or coppice wood; or shall in such a riotous, 
** forcible, thmultuous, secret, or clandestine manner as afore- 
" said, maliciously break open, throw down, level or destroy any 
" hedges, gates, posts, stiles, rails, fences, ditches, bank, or inclo- 
" sures of such woods, wood-grounds, coppices, plantations, 
" timber trees, fruit trees, or other trees, thorns, or quicksets; 
“ that then it shall and may be lawful to and for any two or 
more justices of the peace of the county, &c. wherein any 
“ such offence or offences shall be committed, or for the justices 
“ in open sessions, upon complaint to them made by any inha- 
*' bitant of the aforesaid parish. See. or place, or of the owner of 
" such tree or trees, woods, wood-grounds, parks, chaces, cop- 
pices, or plantations, or of any other, to cause such offender or 
offenders to be apprehended, for the trespasses and offences 
“ aforesaid, or any of them, and to hear and finally determine 
“ and adjudge all and every the offence and offences aforesaid. 

And if the justices shall convict any pei’soii or persons of all 
** or any of the trespasses and offences aforesaid, then such jus- 
“ tices, immediately after such conviction, shall and are hereby 
" required to inflict all and every the same penalties and puiiish- 
“ ments in the said act of the first Geo. 1. hereinbefore men- 
** tinned, as fully and largely, and in the same manner, for all 
“ and every the crimes and offences herein-before expressed, 
'* although not contained in the said act, as if the same were 
" here again repeated and re-cnacted.” 

f Sect. 1. And it is further enacted by 6 Geo. 1. c. l6. “ That 
" whoever shall break down, throw down, level, or destroy any 
** hedges, gates, posts, stiles, railings, walls, fences, dykes, ditches, 
** banks, or other inclosures of such woods, wood-grounds, parks, 
“ chaces, or coppices, plantations, timber trees, fruit or other 
'• trees, thorns or quicksets, shall by 6 Geo. 1. s. 2. c. 43. be 
“ committed to the house of correction for three months, and 
“ where there arc no houses of correction, to any otlier prison of 
“ the county or place for four months, and whipped, and on con- 
viction, by two justices in open sessions; and such lords of 
** manors, owners and proprietors of the same, that is, are, or 
“ shall be damaged thereby, shall have the remedy and satisfac- 
*' tioii from the adjoining parishes and places as is given by the 
" above recited act of 13 jEdw. I.” 

+ Sect. 2. And it is further enacted by l6 Geo. 3. c. 30. s. 8. 

" Whoever shall wilfully pull down or destroy, or cause to be 
“ wilfully pulled down or destroyed, the pale or pales, or any 
" part of the walls of any forest, chase, purlieu, ancient walk, 

“ park, paddock, wood, or other ground where any red or fallow 
" deer shall be then kept, without the consent of the owner, or 
“ person chiefly intrusted with the custody thereof, or being 
“ otherwise duly authorised, shall forfeit and pay the sum of 
*' thirty jiounds, on information upon oath before one justice, by 
•• one witness, &c. and whoever, having been convicted, shall 
*' offend a second time, shall, on conviction by indictment, be 

“ transported 
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“ transported for seven years, provided the prosecutions be 
" within six months.” 

t Sect. 3. By 9 Geo. 3. c. 29. s. 3. " Whoever shall wilfully 
“ or maliciously demolish, pull down or otherwise destroy or 
damage any fence made for dividing or inclosing any common, 
“ waste, or other lands or grounds in pursuance of any act of 
** parliamcut, or shall cause or procure the same to be done^ he 
“ shall be guilty of felony, and transported for seven years.” 
Prosecution to be commenced in eighteen months after tlie 
offence committed. * 


Destroying Trees and Underwood. 

f Sect. I. By 1 Geo. 1. c. 48. it is enacted, “That whoever 
“ shall maliciously break down, cut up, pluck up, throw down, 
“ bark, or otherwise destroy, deface, or spoil any timber tree, 
“ fruit tree, or any other tree, on conviction by any two justices 
“ of the place, or by the justices in sessions, on complaint to 
" them made by an inhabitant, or the owner, Uc. shall be kept 
to hard labour for three months, and whipped once a month, 
“ or if there be no house of correction, to any other prison for 
“ four months, and whipped once in every mouth by tlie common 
hangman, and afterwards find sureties for their good behaviour 
for two years, and the party grieved may recover damages and 
costs from the inhabitants of the parish, &c. in the same man¬ 
lier and form as is directed by the 13 Edw. 1. st. 1. c. 46. for 
hedges and dikes overthrown by persons in tlie night, unless 
the offender be convicted in six months by the parish.” 


t Sect. 2. And by the black act, 9 Geo. 1. c. 22. “ Whoever 
“ shall unlawfully and maliciously cut down, or otherw'ise destroy 
“ any trees planted in any avenue, or growing in any garden, 
“ orchard or plantation, for ornament, shelter, or profit; or shall 
“ forcibly rescue any person in lawful custody for the same; or 
“ shall by gift, or promise of money, or other reward, procure 
“ any of his majesty's subjects to join him or them in any such 
“ unlawful act, shall suffer death without ben^it of clergy.'* (1) 


t Sect. 3. By 29 Geo. 2. t. 36. s. 8. amended by 31 Geo. 2. 
c. 41. “ If any person shall unlawfully cut, take, destroy, break, 

“ throw down, bark, pluck up, burn, deface, spoil, or carry away 
“ any tree, growing in any waste, wood, or pasture, in which any 
“ person or persons, or bodies politic or corporate, hath or have 
" a right of common, he shall incur the like penalty as by 6 Geo. 

“ 1. C. l6.” Penalty on 

t Sect. 4. By 6 Geo. 3. c. 36. it is recited, “ That divers 
persons have, of late years, wilfully and maliciously cut down, night-time, any 
barked, or otherwisg destroyed, timber trees, and trees standing 
*for, and likely to become, timber, growing as well in the several inclosed ground, 

forests, &c. 


(t) The statute of 4 Geo. 4. c. 54. tepeals >o 
much of the above clause as excludes benefit of 
clergy, and in lien thereof enacts, "Thatevery 
“ person duly convicted of the said fclonjf, or of 
" pmcuring, counselling, aiding, or abettiug the 
“ comnmsion thereof, shall be bablc,at the discre¬ 


tion of the court, to be transported beyond the 
seas for life, or for such terra, not less than seven 
years, as the court shall adjudge, or to be impri¬ 
soned only, or to be imprisoned and kept to hard^ 
labour in the common gaol or house of correc¬ 
tion for any term not exceeding seven years,” 
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forests, chases, and other open grounds, as in the woods, and 
plantations, and inclosed grounds, within this kingdom; to the 
great detriment of the owners of such trees, and to the dis¬ 
couragement of planting in general, so beneficial to Great 
Britain^* and enacted, '* That all and every person and 
“ persons who shall, in the night-time, lop, top, cut down, break, 
“ throw down, bark, burn, or otherwise spoil or destroy, 'or 
" cari 7 away, any oak, beech, ash, elm, hr, chestnut, or asp, 
" timber tree, or other tree or trees standing for timber, or likely 
" to become timber, without the consent of the owner or owners 
" thereof first had and obtained, shall be subject and liable to 
** the like pains and penalties as in cases of felony; and the 
** court, by and before whom such person or persons shall be 
“ tried, shall, and hereby have authority to transport such person 
“ or persons, for the space of seven years, to any of his majesty’s 
“ plantations in America, in like manner as other felons are 
" directed to be transported by the laws and statutes of this 
" realm: And all and every person and persons who shall be 
" wilfully aiding, abetting, or assisting, in such cutting down, 
" breaking, throwing down, barking, burning, or otherwise spoil- 
" ing or destroying, or carrying away, any such oak, beech, ash, 
" elm, fir, chestnut, or asp, timber tree, or other tree or trees 
** standing for timber, or likely to become timber, as aforesaid, 
" shall be liable to the same punishment, as if he, she, or they, 
" had stolen the same.” 


Persons con¬ 
victed of 
damaging, &C. 

' any timber 
trees, &e. or 
Uie lops or tops 
thereof, &c. 
forfeit, &c. 


t Sect. 3. By 6 Geo. 3. c. 48. it is recited, " That the 
preservation of timber trees, or trees likely to become timber, is 
of great consequence to this kingdom;” and enacted, “ That 
“ every person who shall wilfully cut or break down, bark, burn, 
pluck up, lop, top, crop, or otherwise deface, damage, spoil, or 
“ destroy, or carry away, any timber tree or trees, or trees likely 
" to become timber, or any part thereof, or the lops or tops 
** thereof^ without the consent of the owner or owners thereof 
** first had and obtained, or in any of his majesty’s forests and 
" chases, without the consent of the surveyor or surveyors, or 
his or their deputy or deputies, or person or persons intrusted 
“ with the care of the same, and shall be thereof convicted upon 
“ the oath of one or more credible witness or witnesses, before 
** any one or more of his majesty’s justices of the peace, for the 
county, city, tiding, division, district, or place, wherein such 
" offence shall have been committed, shall, for the first offence, 
" forfeit and pay such sum of money, not exceeding twenty 
" pounds, as to such justice or justices shall seem meet, together 
" with the charges previous to and attending such conviction, to 
" be ascertained by such justice or justices who shall convict 
*' the offender; and upon non-payment thereof, such justice or^ 
"justices shall commit the offender to the common gaol of 
" the county or place where the offence shall be committed, 
there to remain without bail or mainprize for any time not 
" exceeding twelve months, nor less than six ponths, or until 
the pensdty and charges ^hall be paid; and if any person so 
" convicted shall be guilty of the like offence a second time, and 
*' shall be ffiereof convicted in like manner, such person shall for- 

" feit 
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•• feit and pay such sum of money, notexceedii^ thirty pounds, as 
" to such justice or justices shall seem meet, together with the 
chains previous to and attending such conviction, to be ascer- 
" tained by such justice or justices who shall convict the 
offender; and upon non-payment, thereof, such justice or 
" justices shall commit the offender to the common gaol of the 
** county or place where the offence shall be committed, thene to 
*' remain without bail or mainprise for any time not exceeding 
“ eighteen months, nor less than twelve months, or until the 
“ penalty and charges shall be paid; and if any person so con- 
“ victed shall,be guilty of the oifence a third time, and shall be 
thereof convicted in like manner, such person shall be deemed 
** guilty of felony, and the court, hy and before whom such per- 
“ son shall be tried, shall and hereby hath authority to transport 
“ such person or persons, for the space of seven years, to any of 
** his majesty's plantations in America, in like manner as other 
" felons are directed to be transported by the laws and statutes 
" of this realm.” 

t Sect. 6. By 6 Geo. 3. c. 48. s. 2. it is enacted, " That all 
“ oak, beech, chestnut, walnut, ash, elm, cedar, hr, asp, lime, 

“ sycamore, and birch trees, shall be deemed and taken to be 
“ timber trees, within the true meaning and provision of this 
“ act.” 

t Sect. 7. By6 Geo.3. c. 48. s.4. it is recited, "That many 
idle and disorderly persons have of late years made a practice of 
going into the woods, underwoods, and wood-grounds of divers 
of his majesty’s subjects, and there cut, and carried away, great 
quantities of young wood, of various kinds, for making of poles 
and walking sticks, and for various other uses; and in beech, 
and other woods and underwoods, under pretence of getting 
lirewood, have cut down, boughed, split off, or otherwise 
damaged or destroyed the growth of the said woods and under¬ 
woods, to the great injuiy and damage of the lawful owners 
thereof; and that the laws now in being are not found sufficient 
to remedy the aforesaid evilsand tlierefore enacted, " That Pewow con- 
“ all and every person and persons who shall go in the woods, victed of cut- 
“ underwoods, or wood-grounds, of any of his majesty’s subjects, &c*or 
“ not being the lawful owner or owners thereof, and shall there who aiian have 
“ cut, lop, top, or spoil, split down or damage, or otherwise «ny>«clim 
“ destroy, any kind of wood or underwood, poles, sticks of 
“ woods, green stubs, or young trees, or carry or convey away 
“ the same; or shall have m his, her, or their custody, any kind 
“ of wood, underwood, poles, sticks of wood, green stubs, or 
“ young trees, and shall not give a satisfactoiy account how he, 

" she, or they came by the same, and shall be thereof convicted 
before any one or more of his said majesty’s justices of the 
“ peace, on the oath of one or more credible witness or wit- 
“ nesses; shall, for the first offence, forfeit and pay, immediately 
" on conviction, any sum not exceeding the sum of forty shil- 
" lings, together with the charges previous to and attending such 
" conviction, to be ascertoined by the said justice or justices who 
*' shall convict the offender or offenders: And if any person or 
" persons shall commit any of the offences aforesaid a second 

" time. 
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'** tioie, and shall be thereof again convicted in manner aforesaid j 
“ he, she, or they, shall forfeit and pay any sum not exceeding 
“ the sum of five pounds, together with the charges previous to 

and attending such conviction, to be ascertained as aforesaid: 
" And if any person or persons shall commit any of the offences 
''aforesaid a third time;'that then such person and persons, 
“ bging duly convicted thereof according to law, shall be deemed 
" and adjudged an incorrigible rogue or rogues, and shall be 
" punished as such.” 

Justices to put "t* Sect, 8. By 6 Geo. 3. c. 48. s. 5. it is further enacted ; 

act m execution. « XJiat his majestj^’s justices of the peace for the respective 
" counties, cities, ridings, divisions, or places, wherein any of the 
“ offences committed against this act shall be done, are hereby 
“ authorized to put this act in execution, and to administer an 
" oath to any such credible witness or witnesses.” 

+ Sect. 9‘ By 6 Geo. 3. c. 48. s. G. it is recited, " That the 
mischiefs intended by this act to be prevented may be evaded 
on account of the offender’s not being able to pay down the sum 
forfeited, and charges incurred thereby; such offenders frequently 
having no goods or other chattels, whereon the same can be 
levied;” therefore it is enacted, “ That it shall and maybe lawful 
" for such justice or justices, unless the respective forfeitures 
" shall be paid down upon conviction forthwith, where not other- 
“ wise directed by this act, by warrant under his or their hapds 
“ and seals to commit such offender or offenders, for the first 
“ offence, to the house of correction for one month, -to hard 
“ labour, and to be once whipped there; and for the second 
" offence, where not otherwise directed by this act, to the house 
“ of correction for three months, to hard labour, and to be 
“ whipped there once in every one of the said three months.” 


Persons tiiiuler- i* Sect. 10. By G Geo. 3. c. 48. s. 7. it is further enacted, 
ing, or attempt- That if any person or persons shall, at any time, hinder, or 
smziiig oilciid- attempt to prevent, the seizing or securing any person em- 

cr», &c. ployed in carrying away any such timber or other trees; every 

" such peison so hindering or attempting to prevent such seizing 
" or securing, shall, for every suclT offence, forfeit and pay the 
" sum of ten pounds to tjie person or persons who shall convict 
“ such offender; And if the said sum be not immediately paid 
" on conviction, the person or persons so convicted shall be, by 
" the justice or justices before whom he, she, or they, shall be 
" convicted, committed to the house of correction, to hard labour 
*• for any time not exceeding six calendar months.” 


Application of + Sect, 11. By 6 Geo. 3. c. 48. s. 8. it is further enacted, 
forfeiture*. « That one moiety of all and every the forfeitures hereinbefore 
“ directed to be paid in pursuance of this act, and not otherwise 
" directed, shall go to the infol^ner, and the other moiety to the 
" person or persons aggrieved.” 


Convictkaisto f Sect. 12. By G Geo. 3. c. 48. s. 9. it is further enacted, 
be certified to « That the conviction and convictions of all and every offender 
scssiom. ,f offenders against this act, shall be certified by the justice 
" or jiistice9 of the peace before whom the same shall be made, 

“ to 
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•• to the next general quarter-^siont of tihe peace, to be 
" amongat the records of iJie said sessions; which said convictioB 
“ shall be good and effectual in law to all intents and purposes; 

" and shall not be quashed, set aside, or adjudged void or msuffi- ConvicUonnot 
" cient, for want of any form of words whateoever; nor to be •'•biotohe 
“ liable to be removed by certiorari into bis majesty's (»>ort of 
“ Kira’s Bench, but shall be deemed and tdcen to be &ial tew >11 
" intents and purposes whatsoever.” 


f Sect. 13. It has been decided, that the statute 6 Geo. 3. Howe’s case, 
c. 48. does not repeal 6 Geo. 3. c. 36. but that they are in pari C. L. 

materi&, and to receive a construction accordingly. ^ 


t Sect. 14. By 9 Geo. 3. c. 41 . s. 8 . it is recited, “ That great The recited 
destruction having been made of hollies, thorns, and quicksets, clause, &c. 
growing upon his majesty’s forests «nd chases within this king- 
dom, to the great prejudice of his majesty’s deer, and other Forests, 
game therein; and also of hollies, thorns, and quicksets growing 
in the woods and wood-grounds of his majesty’s sulyects; for 
the better preventing such evil practices and abuses for the 
future,” it is enacted, “ That the said clause in the said act 
“ made in the sixth year of his present majesty’s reign, and all 
“ and every the penalties, forfeitures, and punishments thereby 
" indicted, and all other provisions, clauses, matters, and things 
“ relating thereto, shall extend, and be deemed, taken, and con- 
“ strued to extend, and shall be applied and put in execution, in 
“ relation to all his majesty’s forests and chases within this 
" realm; and to all and every person or persons who shall, with- 
“ out legal right or authority, by night or day, cut down, destroy, 

“ take, carry, or convey away any hollies, thorns, or quicksets 
“ growing or being upon any of his majesty’s said forests or 
“ chases, or within the woods or wood-grounds of any of his 
“ m.ajesty’s subjects; or who shall have in his, her, or their cus- 
“ tody or possession any such hollies, thorns, or quicksets, and 
“ shall not give a satisfactory account how he, she, or tliey came 
" by the same, and shall be thereof convicted before any one or 
“ more of his majesty’s justices of the peace in the manner pre- 
“ scribed and directed by the said act; and such justice or jus- 
“ tices is or are hereby authorized to administer oaths, and pro- 
“ ceed in the like manner for the conviction and punishment of 
“ every offender in the premises, as fully and effectually to all 
“ intents and purposes as if the several provisions in the said 
“ act bad been herein particularly repeated and applied to the 
“ offences hereinbefore specified.” 

t Sect. 15. By 13 Geo. 3. c. 33. reciting, that doubts having 
prevailed whether any other trees than those mentioned in 
6 Geo. 3. c. 48. shall be deemed and taken to be timber trees 
within the meaning of the said act; it is enacted, for the 
better preservation of the several useful and valuable timber 
trees hereafter mentioned, casually omitted to be mentioned 
in the said act, ’* That the trees called poplar, aider, larch, Poplar, aider, 
“ maple, and hornbeam, shall also be deem^ uid taken to be 
“ timber trees; And all and every person or persons who shall “bedremeT' 
“ wilfully cut or break down, bark, bum, pluck up, lop, top, timber trees. 

" crop, 




3S< 


MALICIOUS MISCHIEF, «cc: Bk. 1. 

" crop, or otherwise deface, damage, spoil, or destroy, or cany 
*-* away any poplar, alder, larch, maple, and hornbeam, or any 
part thereof, or the lops or tops thereof, without the consent 
of the owner or owners thereof first had and obtained, or of 
“ some person intrusted with the care of such tree or trees; such 
person or persons shall, if found guilty of any olFencc or 
offences, be convicted in like manner as persons are directed 
“ so to be, for offences of the like kind, concerning trees, deemed 
timber trees, in the above in part recited act; and upon such 
conviction or convictions shall be liable to all and every the 
“ penalties, forfeitures, and punishments therein inflicted for any 
“ such like offence or offences; and all and every justice and 
** justices of the peace is and are hereby authorized, on complaint 
** made to him or them of any offence or offences, to administer 
** oaths, and to proceed in like manner to conviction and punish- 
" ment of every offender against this act, as fully and effectually 
“ as if the said trees hereby declared, deemed, and taken to be 
" timber trees, had been expressly so deemed and declared to 
“ be in the said act passed in the sixth year of his present 
“ majesty’s reign; and such conviction and convictions shall be 
" certified by the justice or justices before whom the same shall 
" be made to the next quarter-sessions of the peace to be holden 
for the county wherein such offence or offences were com- 
" mitted, in the form of words, or to that effect, directed by the 
“ said act; and all and every the forfeitures for offences against 
“ this act shall be paid and applied in the manner forfeitures arc 
directed to be paid in the said recited act.” 

It is remarkable, that two statutes passed in the same session 
of parliament, upon the same subject—the protection of trees— 
the enactments of which arc very different. They both passed 
in the 6 Geo. 3. one being c. 36, the other c. 48. By the former 
it is made a felony, in the night time, to destroy any timber tree. 
By the latter, the wilfully destroying a timber tree is only a penalty 
of to be recovered by summary conviction; a second offence 
incurs the penalty of .^30; and the third offence is declared 
felony. By the black act, it is felony without benefit of clergy, 
unlawfully and maliciously to cut down or destroy any trees 
planted in any avenue, or growing in any garden, &c. for orna¬ 
ment, shelter, or profit. Agreeable, however, to the other ruling 
in the other cases comprised in the same clause of the black act, 
it must be done from malice against the owner of the trees, to 
subject the oflender to the punishment formerly capital, but now, 
as altered by st. 4 Geo. 4. c. 54. to transportation, &c. 

The names of the owners of the trees must be truly stated 
in the indictment, or it will be bad. (1 Leach, 287. li- v. Patrie 
and Pepper.) 

The statutes of 6 Geo. 3. c. 36. and 6 Geo. 3. c. 48. also 
protect shrubs and plants; but as the wilful destruction of them 
18 blended in-the enacting clauses with the stealing of them, 
those clauses will be found before set out in title " Larceny—of 
things attached to the freehold.” 


Burning 
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Burning Heath, Furze, Fern, Sfc. 

By stat. 4 aad 5 Will, and Mary, c. 23. s. j ]. it is" prodded 
" and enacted, that for the better preserving the red and black 
« game of grouse, commonly called heath-cocks, or heath-poUs, 
“ no person whatsoever, on any mountains, hills, heaths, moors, 
“ forests, chases, or other wastes, shall presume to burn, between 
" the 2d of February and 24th of June, any grig, ling, hdhth, 
“ furze, goss, or fern, upon pain that the offender or offenders, 
“ shall be committed to the house of correction for any time not 
“ exceeding one month, and not less than ten days, there to be 
'' u’hipped and kept to hard labour.” 

The subsequent act of the 28 Geo. 2. c. 19. s. 3. does not 
affect to repeiU the above mentioned clause; but, merely reciting 
that the laws then in being were not sufficient to prevent the 
offences, enacts, “ That if any person or persons, not having a 
“ right or legal licence to do the same, shall, after the 1 st August, 
“ 1753, set ffre to, burn, or destroy, or shall abet, aid, or assist 
“ in or at the burning or destroying of any goss, furze, or fern, 
" growing or being in or upon any forest or chace within 
“ England, without the licence or consent of the owner or pro- 

prietor, or the person chiefly entrusted with the care, oversight, 
“ and custody of such forest or chase; or some part thereof,” &c. 

The statute then proceeds to give a summary jurisdiction to 
one or more justices of the peace, to convict the person so 
offending in a certain penalty, and to commit him to gaol in 
default of payment for a given time. 


Cutting Hop-binds. 

By 6 Geo. 2. c. 37. s. 6. it is enacted, “ That if any person 
“ or persons, during the continuance of the 9 Geo. 1. c. 22. 

“ (which is made perpetual by 31 Geo. 2. c. 42.) shall iinlaw- 
“ fully and maliciously cut any hop-binds growing on poles, in 
“ any plantation of hops, every person or persons so offending 
“ shall suffer death without benefit of clergy. (I) 

t Sect. 2. By 10 Geo. 2. d 32. s. 4. it is enacted, “ That all Pro»iwon»of 
“ the provisions in 9 Geo. 1. c. 22. for the more speedy and pGeo.i. c.a2. 
“ easy bringing the offenders against the said act to justice, and 
“ tlie persons who shall conceal, aid, abet, or succour such agaimt this act. 
“ offenders, and for making satisfaction and amends to all and 
“ every the person and persons, their executors and adminis- 
trators, for the damages they shall have sustained or suffered 
by any offender or offenders against the said act, and for the 
encouragement of persons to apprehend and secure such 
" offender and offenders, and for the better and more impartial 
trial of any indictment or information which shall be found, 

“ commenced or prosecuted for any of the offences committed 
“ against the said act, together with all restrictions, limitations, 

“ and 


(1) So much of this act os inflicts the punish- 
amnt of death without benefit of clergy, is Kpeded 
by stat. 4 Geo. 4. c.46., and the punishment 
substituted in Geu thereof, is, “ at the discretion of 
" the court, to be transported beyond the seas for 


" life, or for any term not less diansewn years, or 
" to imprisoned only; or to be imprisoned and 
" kept to hanl labour in the contmon gaol or house 
of coriectioo, for any term not exceeding seven 
years." 
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' and mitigations by the said act directed, shall, during the con- 
’ tinuance of the said act, extend to and be of force and effect 
’ in all cases of offences committed by unlawfully and maliciously 
' breaking down or cutting down the bank or banks of any river, 
' or any sea bank, whereby any, lands shall be overflowed or 
' damaged, or by unlawfully and maliciously cutting any hop- 
' binds growing on poles in any plantation of hops, or by wil¬ 
fully and maliciously setting on fire, or causing to be set on 
fire, any mine, pit, or delph of coal, or cannel coal.” 

Hestrdying Head or Mound of a Fish-pond. 

By stat. 9 Geo. 1. c. 22. s. 1. it is enacted, “ If any person 
or persons, after 1st of June, 1723, shall unlawfully and mali¬ 
ciously break down the head or mound of any fish-pond, 
whereby the Jish shall he lost or destroyed, or shall forcibly 
rescue any person being lawfully in custody of any officer 
or other person, for any the offences before mentioned, or if 
any person or persons shall, by gift or promise of money or 
other reward, procure any of his majesty’s subjects to join him 
** or them in any such unlawful act; every person so offending, 
** being thereof lawfully convicted, shall be adjudged guilty of 
felony, and shall suffer death as in cases <ffelony, without hen fit 
" of clergi/." Clergy is also ousted from offenders not surren¬ 
dering on proclamation, and from such as aid, conceal, abet, or 
succour them, after the time for their surrender has expired. 

The punishment is mitigated by the subsequent stat. 4 Geo. 4. 
c. 54. and a lighter one substituted, viz. “ At the discretion 
of the court to be transported beyond the seas for the term of 
" seven years, or to be imprisoned only, or to be imprisoned and 
“ kept to hard labour in the common gaol or house of correction 
** for any term not exceeding three years.” The like punishment 
is also indicted on those procuring, counselling, aiding, or 
abetting the commission of the offence. 

Thomas Ross was indicted for unlawfully, maliciously, and 
feloniously breaking down the head and mound of two fish¬ 
ponds, whereby the Jish therein were lost and destroyed. By the 
evidence it clearly appeared, that ihe intention of the offenders 
was to steal the fish, and that the mounds were broken down to 
let off the water, by which method the fish were the more easily 
taken; and there was no evidence that the fish were lost or de¬ 
stroyed by escaping through the breach. The judges held the 
conviction wrong, as the stealing of fish was provided for by 
another clause of the black act; and if it were originally within 
that act, it was provided for by the subsequent stat. of 5 Geo. 3. 
(a) Vide ante, c. 14. («) And to bring it within the black act, the breaking down 
P* the pond head must be done from motives of malice. 2 E. 1067. 

2. Coql Mines. 

By 10 Geo. 2. c. 32. it is enacted, " That if any person or 
** persons shall wilfully and maliciously set on fire, or cause to 
** be set on fire, any mine, pit, or delpn of coal, or cannel coal, 

" every person so ofiending, being thereof lawfully convicted, 

" ahell be adjudged guilty of felony, and shall suffer death as in 
cases of felony, without benefit of clergy.” 

t Sect. 
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f Sect. 2. By IS Geo. 2. C. 21. !T is BECITEO, “ That it is Persons drown- 
reasonable that an adequate punishment should likewise be ing coal-pits, 
indicted on persons who shall wilfully and maliciously destroy *araa*e?imd** 
or damage collieries by means of water as aforesaid and Mcost^ 
ENACTED, “ That if any person shall unlawfully, wilfully, and 
maliciously divert, or cause to be diverted, water from any 
“ river, brook, water-course, channel, or land Hood, or coiwepr, 

" or cause to be conveyed, water into any coal work, mine, pit, 

'' or delph of coal, or into any subterraneous cavities or passages, 

“ or make, or cause to be made, any subterraneous cavities or 
“ passages, with design thereby to destroy or damage any coal 
work or mine, pit, or delph of coal belonging to any other per- 
“ son or persons, or shall, for that purpose, unlawfully, wilfully, 

" and maliciously destroy or obstruct any sough or sewer (which 
has been a sough or sewer in common for fifty years) made for 
“ draining any coal work, mine, pit, or delph of coal, or shall 
“ attempt or continue any such mischievous practice, or shall aid 
or assist therein in manner aforesaid; every' such person shall, 

“ for every such offence, forfeit and pay to the party or parties 
“ aggrieved, treble damages and full costs of suit, to be sued for 
“ and recovered by action of debt, bill, plaint, or infonnation, in 
" any of his majesty’s courts of record at Westminster.” (1) 

t 5ecf. 3. By 13 Geo. 2. c. 21. s. 2. it is provided, "That Except such 
“ nothing in this act contained shall prevent or restrain, or be 
" construed to prevent or restrain, any person or persons, being 
" the owner or owners of any sough, drain, or sewer, from dc- 
“ stroying, obstructing or diverting, using or disposing of any 
“ such sough, drain, or sewer, in such manner as he, she, or they 
“ respectively may now lawfully do.” 

For the further protection of this and other mining property, 
the stat. 9 Geo. 3. c. 29. s. 3. enacts, " That if any person or 
“ persons shall at any time after the first of July, 1769, wilfully 
“ or maliciously set fire to, burn, demolish, pull down, or other- 
" wise destroy, or damage any fire-engine or other engine, erected 
“ or to be erected for draining water from collieries or coal 
" mines, or for drawing coals *out of the same; or for draining 
water from any mine of lead, tin, copper, or other mineral; or 
“ any bridge, waggon way, or trunk, erected or to be erected for 
“ conveying coals from any colliery or coal mine, or staith for 
“ depositing the same; or any bridge or waggon-way erected or 
" to be erected for conveying lead, tin, copper, or other mineral, 

" from any such mine; every such person being lawfully con- 
" victed of any of the said ofiences, or of causing or procuring 
“ the same to be done, shall be adjudged guilty of felony, and 
" shall be liable to the same pains and penalties as in cases of 
“ felony; and the court before whom such person shall be tried 
*' shall have authority to transport such felon for the term of 
" seven years, in like manner as other felons are directed to be, 

“ &c.” 

Sect. 4. provides that no person shall be prosecuted for any 

^ offence 

(1) Here is a singular difference in the punish- drowning it is punished with oni; treble damages 
roents imposed by these two statutes: setting jin to the patty injured, and full costs of suit, 
to the mine is felony without benefit of clergy, but 
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Linen. 


offence by virtue of thi% act, ** unless such prosecution 1^ com- 
** menced within eighteen months after the offence committed.” 

Again by stat. 59 and 40 Geo. 5. c. 77* s. 1. entitled An 
" act for the security of collieries and mines, and for the better 
" regulation of colliers and minersreciting that ** from the 
situation of the veins and mines of coal and iron stone, they are 
greatly exposed to the depredations of evil disposed persons, and 
the laws in being are inadequate to the protection thereof,” enacts, 
" That if any person or persons shall, after the first of Septem- 
•• ber, 1800, wilfully and maliciously pull down, fill up, or begin 
** or attempt to pull down, or fill up, any air way, water way, 
" drain, pit, level, or shaft, or damage or destroy any rail way, 
** train-road,*or other road leading to or from, or intended to 
** lead to or from any coal or other mine work; or if any person 
or persons (not having a bon&Jide claiming a right to possess 
or work the same respectively), shall, after the said time, w'il- 
fully and unlawfully cut, dig, raise, take, or carry away any 
coal, culm, or other mineral, from any bed, baud, vein, or mine, 
lying and being in any waste, open or uninclosed lands; or 
shall wilfully and unlawfully enter into any level, pit, or shaft, 
with an intent to dig, cut, raise, take, or carry away therefrom 
any coal, culm, or other mineral; or shall aid, abet, assist, hire, 
or command any person or persons to commit any such offence 
or offences as aforesaid, then and in every such case all and 
every such person or persons shall be deemed and adjudged 
guilty of a misdemeanor, and the court before whom any such 
person or persons shall be tried and convicted shall have au¬ 
thority to cause such person or persons to be imprisoned for 
any term not exceeding six months.” 

** Provided (by s. 2.) this shall not extend to any trespass or 
“ damage done or committed under ground by any owner or 
** owners of any adjoining coal, or other mine, in working the 
“ same, or by any person or persons duly auUiorised and em- 
" ployed in such working as aforesaid.” 

By s.9. "No person shall be prosecuted for any offence 
" against this act, unless such prosecution be begun within nine 
" calendar months after the offence committed.” 

Manufactures. 

By 4 Geo. 5. c. 57. s. l6. it is enacted, " That whoever shall 
" break into any house, shop, cellar, vault, or other place or 
building, or by force enter into any house, shop, cellar, vault, 
" or other place or building, with intent to steal, cut, or destroy 
" any linen yarn, or any linen cloth, or any manufacture of linen 
** yam, belonging to any manufactures, or the looms, tools, or 
" implements used therein ; -jor shall wilfully or maliciously cut 
" in pieces or destroy any such goods, either when exposed to 
** bleach or dry, shall suffer as in cases of felony without benefit 
" of clergy,” But this act shall not extend to Scotland or Ire¬ 
land. 

^ „ ♦ 

T Sect.Q. By 22 Geo. 5. c. 40. s. 1. it is further enacted, 

" That 
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" That whoever shallt by day or by night, break into any house Woolka. 
" or shop, or enter by force into any ^oifse or shop, with idteiit 
** to cut or destroy any serge, or other woollen goods in the loom, 

** or any tools employed in making thereof; or shall wilfully and 
" maliciously cut or destroy any such serges or woollen goods in. 

** the loom or on the rack; or shall bum, cut, or destroy any 
“ rack on which any such serges, or other woollen goods are 
" hanged in order to dry; or shall wilfully and maliciously br£ak 
or destroy any tools used in the making any such serges or 
other woollen goods, not having the consent of the owner so to 
** do, shall be guilty of felony widiout benefit of clergy/’ 


By 28 Geo. 3. c. 55. s. 4. it was enacted,;" That if any person Knitting frames. 
" or persons shall, by day or by night, enter by fo|ce into any 
" house, shop, or place, with an intent to cut or destroy any 
" frame-work knitted pieces, stockings, or other articles or goods 
“ being in the frame, or upon, any machine or engine thereto an- 
nexed, or therewith to be used or prepared for that purpose; 

“ or shall wilfully and maliciou^^ly^cut or destroy any frame-^work 
" knitted pieces, stockings, or other articles or goods being in the 
" frame, or upon the machine or engine as aforesaid, or prepared 
for that purpose; or shall wilfully and maliciously break, de¬ 
stroy, or damage any frame, machine, engine, tool, instrument, 
or utensil, used in and for the working and making of any such 
frame-work knitted pieces, stockings, or other articles or goods 
in the hosiery or frame-work knitted manufactory, not having 
the consent of the owner so to do, or break or destroy any ma¬ 
chinery contained in any mill or mills used or any way employed 
in preparing or spinning of wool or cotton for the use of the 
stocking frames; every offender, being thereof lawfully con¬ 
victed, shall be achudged guilty of felony, an<i shall be trans¬ 
ported to some of his majesty’s dominions beyond seas, for any 
space or term of years not exceeding fourteen years, nor less 
than seven years.” 

But the 4 Geo. 4. c.46. reciting the former acts of the 4 Geo. 3. 

C..37. 22 Geo. 3. c. 40. and 28 Geo. 3. c. 55. repeals the whole of 
tlie 22 Geo. 3., (except so much of it as repealed former acts,) and 
so much of the 4 Geo. 3. and *28 GeO. 3. as create felonies " in 
damaging or destroying manufactures, implements or machinery,” 
and then enacts," If any person shall by day or by night break into 
" any house, shop, or building, omentcr by force into any house, 
shop, or building, with intent to cut, break, destro 3 ^, or damage 
" in the loom or frame, or on any machine or engine annexed 
thereto, or on the rack or tenters, any woollen, silk, linen, or 
" cotton goods, or any goods of any one or more of those mate- 
" rials mixed with each other, or mixed with any other material; 

" or to cut, break, destroy, or damage any other article of the 
" woollen, silk, linen, or cotton manufactures in the loom, or 
frame, or on any machine or engine annexed thereto, or on the 
“ rack, or tenters ; or to cut, break, destroy or damage, any 
“ warp or shute of woollen, silk, linen or cotton, or of any one or 
" more of those materials mixed with each other, or mixed with 
" any other material, or any frame work, knitted piece, stocking 
" hose, or lace ; or to burn, break, cut, destroy or damage any 
voi.. 1 . z " loom. 
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“ lomn, frame, machtoe, engine, rack, tool, tackle, utensil, instru- 
** ment, or implement, whether fixed or moveable, prepared for, 
" or employed in, carding, spinning throwing, weaving, fulling, 
" shearing, or otherwise manufacturing or preparing any such 
" goods or articles; or shall wilfully and maliciously and without 
" lawful authority, cut, break, destroy, or damage, any such 
" vvoollcn, silk, linen, cotton, or mixed goods, or articles in the 
" loom or frame, or on any machine or engine annexed thereto, 
“ or on the rack or tenters ; or burn, break, cut, destroy or da- 
" mage, any such loom, frame, machine, engine, rack, tool, tackle, 
“ utensil, instrument, or implement as aforesaid, every person so 
“ offending shall be liable, at the discretion of the court, to be trans- 
" ported beyond the seas for life, or for any term not less than 
“ seven years, or to be imprisoned only, or to be imprisoned and 
“ kept to hard labour in the common gaol or house of correction 
“ for any term not exceeding seven years. 

I'o Public Works. 

Poivdike. 

By 22 Hen. 8. c. II. which was repealed by 1 Edw. 6. and 
revived by 2 and ;3 Philip and Mary, c. 19. it is kecited, 
“ That divers evil disposed persons, of their perverse and evil 
disposition, maliciously, at divers and sundry times, have cut, cast 
down, and broken up divers parts of the dike called the new 
powdike in marsh-land in the county of Norfolk, and the broken 
dike, otherwise called Oldfield dike, by marsh-land in the isle of 
Ply w'ithin the county of Cambridge; by reason whereof, as well 
by the great abundance of the salt water, as also by the course of 
the fresh water entering and coming into and by the said parts of 
the said ditches so broken and cast down, the ground and pas¬ 
tures within the country of marsh-land, in the counties aforesaid, 
have been divers and many times drowned and surrounded with 
the waters aforesaid, so that no profit thereof might be taken by 
the owners and occupiers of the said ground and pastures within 
marsh-land aforesaid; by the drowning w’hereof the said owners 
and occupiers of the said ground, and the inhabitants within the 
said marsii-Iand, and the levei of f.he same, at many and sundry 
times have been not only pul to importunate charges and ex- 
pences, to their extreme damages and costs, but also, to their 
g^eat undoing, have lost much of their cattle and beasts, then 
being and pasturing upon and within marsh-land aforesaid, to 
their great damage and loss, and to the great decay of the com- 
mon weal of the countries adjoining to the same; and also by 
season of the same waters much people have been drowned in 
their beds within their houses, and have lost the most part of 
their goods being within the samefor the reformation whereof 
it is ENACTED, “ That every such perverse and malicious cut- 
" ting down and breaking up of any part or parts of the said 
** dikes, or of any other bank,'being parcel of the rind and upper- 
" most part of the said country of marsh-land aforesaid, made 
" for the defence and salvation of the same country of marsh- 
"Jand, at every time and times from henceforth by any person or 
persons committed and done, otherwise than in working upon 
“ die said baiAs or dikes, for the repairing, foitifying, and mend- 

" ihg. 
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** ing of tlie same, be taken, reputed, and adjudged felouy^nd 
" that the offenders and doers of tlie same, and ever^ of ttem, 
be adjudged and reputed felons. And that the justices of the 
peace of the said counties of NorJhUc and Cambridge, within JosticeiofUie 
the said isle, at every of their sessions within Uie same isle and 
** counties to be kept, by the autiiority aforesaid, have full power avatd proceu, 
" to cause inquiry to be made of every such offence, so at any 
** time, in form aforesaid, hereafter to be committed and done, 

" and to award like process against every of the said offenders,. 

“ with like judgment and execution of the same, if they or any 
*' of them be thereof found guilty by verdict or otherwise, as the 
** said justice hath used and accustomed to do upon other felO' 

" nies, being felony at the common law." 

Sea and River Banks, 

'f* Sect. 1. By 6 Geo. 2. c. 37. made perpetual by 31 Geo. 2. 

c. 42. Whoever shall unlawfully and maliciously break down 

** or cut down the bank or banks of any river, or any sea-bank, 

“ whereby any lands shall be overflowed, or damaged, shall suffer 

** death toithout clergy.’^ (a) (alRepenlcd, as 

to taking away 

clergy, hy 4 Geo. 4. c. 46. j and oilier punislinients, via. transporcatiou, imprisonment witli or without hard 
labour, in discretion of court, substituted. 

f Sect. 2. By 8 Geo. 2. c. 20. made perpetual by 27 Geo. 2. 
c. l6. " Whoever shall wilfully or maliciously pull down, pluck 
** up, throw down, level, or otherwise destroy any lock, sluice, 
floodgate or other works, on any navigable river erected by 
" authority of parliament; or forcibly rescue any person or per- 
** sons in lawful custody for the same, shall suffer death without 
" benefit of clergy.” The offence niay be tried in any adjacent 
county, but without corruption of blood, &c. 

*1- Sect. 3. It is also enacted by the said statute, par. 2. '* That 
** whoever shall wilfully and maliciously draw or pluck up any 
“ floodgate, fixed or made in any wear or lock erected by autho- 
*' rity of parliament, in or upon any navigable river, for pre- 
“ serving the navigation thereof, on conviction by one witness, 

" before two justices of that of of the adjacent county, shall be 
sent to hard labour for one month in the house of correction; 

” —and the hundred made liable, to the amount of twenty 
*' pounds, &c.” 

•f* Sect. 4. And it is further enacted by 10 Geo. 2. c. 32. 

That whoever shall unlawfully cut off, draw up, or remove and 
carry away any piles, chalk, or other materials which shall be 
driven into the ground and used for the securing any marsh, or 
sea-walls or banks, in order to prevent the lands, lying within 
the same, from being overflowed and damaged, shall forfeit 
twenty pounds ; one moiety to the informer, the other to the 
poor; and in default, by distress, shall be kept at hard labour 
for six months. Any one justice of the place, on information 
upon oath, may summon the offender to appear, or issue his 
warrant to apprehend him, and upon appearance, or non- 
appearance, may. convict, on confession, or the oath of one wili» 
ness.” 

f Sect, 5. And it is further enacted by the above statute, 

z 2 " That 
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*' 'Biat all the provisions of the Black Act of 9 Geo. 1. c. 2^. 
“.for the bringing offenders, their aiders and abetters, to justice} 
“ for making compensation to the party injured; for the rewwd 
“ for apprehending offenders, &c. and for the more impartial 
“ punishment of the offences therein mentioned; together ■with 
“ all restrictions, limitations, and mitigations of the said act, shall 
** extend to all cases of oflences by breaking down or cutting 
“ down any bank or banks of any river, or any sea-bank, whereby 
“ any lands shall be overflowed or damaged.” 

+ Sect. 6. By 4 Geo. 3. c. 12. s. 5. which recites, “ That 
the laws in being were not sufficient for the preservation of banks, 
floodgates, sluices, and other works belonging to navigable 
rivers,” and thereupon it is enacted, “ That whoever shall wil- 
“ fully or maliciously break, throw down, damage or destroy any 
“ banks, floodgates, sluices, or other works, or open or draw up 
any floodgate, or do any other wilful hurt or mischief to any 
“ navigation erected by authority of parliament, so as to obstruct, 
“ hinder, or prevent the carrying on, completing, supporting, 
“ or maintaining such navigation, may be transported for seven 
“ years.” 

Bedford Level. 

t Sect. 1. By 27 Geo. 2. c. 19. “ Whoever shall maliciously 
“ cut, break down, burn, demolish, or destroy any bank, mill, 
** engine, floodgate or sluice, erected, made, supported, or main- 
‘ tained for the purpose of benefiting the Bedford Level, shall 
to ‘ without (fl) clergy.” And further, “Whoever shall 

mentofdeatb.by ‘ maliciously Stop, dam up, demolish, damage, or destroy any 
40eo.4.c.46. ' river, drain, water-course, door, dam, bridge, or other works 

Impritonmmt’ ' erected for the purposes aforesaid, on conviction before two 
&& subsUtuted. ‘Justices for the counties and isles, or cither of them, shall for- 
“ feit one hundred pounds.” 

West India Docks. 

By the act of the 39 Geo. .1. c. 69 . for improving the port of 
London, it is enacted (s. 4.), “ That if any person or persons 
“ whosoever shall wilfully and maliciously set on fire any of the 
“ works to be made by virtue of this act, or any ship or other 
“ vessel lying or being in the sa^l canal, or in any of the docks, 
" basins, cuts, or other works to be made by virtue of this act; 
“ every person so offending in any of the said cases shall be 
" adjudged guilty of felony, without benefit of clergy. And if 
*’ any person or persons shall knowingly, wilfully, or maliciously 
“ demolish, break down, cut, or destroy any of the works to be 
“ made by virtue of this act, or any ship or vessel lying in the 
" said canal, or in any of the said docks, basins, cuts, or other 
“ works; then every such offender, being convicted thereof, shall 
“ suffer punishment by fine, imprisonment, or transportation, at 
" the discretion of the Judge, &c. before whom such offender 
“ shall- be tried and convicted.” 

** Datroifing Turnpike Gates. 

By stat 3 Geo. 4. c. 126. 128. it is enacted, “ That if any 

“ person 
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'* person or persons whatsoever shall wilfully or maliciously |»ull. 
“ down, pluck up, throw down, level, or otherwise destroy or ’ 
“ damage any turnpike-gate, or any chain, raili post, or bar, or 
" other fence or fences belonging, to any turnpike-gate, or any 
“ other chain, bar, or fence of any kind whatsoever, set up or 
“ erected, or hereafter to be set up or erected to prevent pas-' 
" sengers passing by without paying any toll directed to be paid 
“ by any act or acts of parliament relating thereto, or any house 

or houses erected or to be erected for the use of any such tura- 

pike-gate or turnpikd-gates, or any weighing engine; or shall* 
“ forcibly rescue any person or persons being lawfully in custody 
" of any officer or other person for any of the offences before- 
“ mentioned; then and in any of the said cases, every person so 
'' offending, being thereof lawfully convicted, shall be adjudged 
“ guilty of felony, and shall be transported to one of his majesty's 
“ plantations abroad for seven years, or, in mitigation thereof, sha^l 
“ suffer such otlier punishment as the court may direct, as in 
“ cases of petit larceny. 

“ III case any person or persons shall resist or make forcible 
“ opposition against any person or persons employed in the due exe- 
“ cution of this act, or any particular act made for amending any 
“ turnpike road, or shall assault any surveyor or any collector or 
“ collectors of the tolls, in tlie execution of his or their office or 
“ offices, or shall pass through any turnpike gate or gates, rail or 
“ rails, chain or chains, or other fence or fences set up or to be 
“ set up by authority of parliament, without paying the toll ap- 
“ pointed to be paid at such gate or other fence, or shall hinder 
“ or make any rescue of cattle or other goods distrained by virtue 
“ of this act, every such person offending therein, shall, for every 
“ such offence, forfeit any sum not exceeding of’10, at the discre- 
“ tiou of the justice or justices of the peace before whom he or 
“ she shall be convicted.” 

Of Maiming Callle. 

t Sect. 1. By 37 Hen. 8. c.G. "Whoever shall maliciorfsiy, 
“ unlawfully, and willingly cuf out, or cause to be cut out, the 
“ tongue or tongues of any tame beast or beasts of any other per- 
" son or persons, the said beast then being in life, shall forfeit 
" treble damages to the party grieved, by action of trespass, and 
" ten pounds to the king, in the name of a fine.” 

t Sect. 2. By 22 and 23 Car. 2. c. 7. it is recited, " That divers 
evil-disposed persons, intending the ruin and impoverishment of 
their fellow-subjects, had secretly in the night-time, and at other 
times when they thought their deeds were not known, practised 
the unlawful and wicked courses of cutting, maiming, wounding, 
and killing of horses, sheep, beasts, and other cattle,” and en¬ 
acted, for prevention thereof, “ That when, in any part of this 
" kingdom, any person or persons shall in the night-time mali- 
" ciously, unlawfully, and willingly kill, or destroy any horses, 
" sheep or other cattle, of any person or persons whatsoever, every 
“ such offence shall be adjudged felony, and the offenders and 
" every of them shall suffer as in case of felony.” 
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Sect, 3. By 22 and 23 Car. 2. c. 7. a. 3. it is provided, 
*1 That no attainder for such offence shall work any corruption of 
" blood, loss of dower, or disinheritance of heir or heirs.” 

f Sect. 4. By 22 and 23 Car. 2.C.7. s. 4. it is further bn ACTED, 
“ That in case any person or persons who shall be convict or 
** attainted of felony aforesaid, (to avoid judgment of death, or 
execution thereupon for such his offence,) shall make bis elec- 
" tion to be transported beyond the seas, to any of his majesty’s 
“ plantations; that then the justices of aiisize, oyer and terminer, 
“ gaol-delivery, or justice of the peace, before whom such of- 
“ fender shall be convict or attaint by virtue of this act, and every 
“ of them respectively, shall cause judgment to be entered against 
•• every such offender, that he be transported beyond the seas to 
“ some of his majesty’s plantations, in the said judgment to be 
“iparticularly mentioned and expressed, there to remain for the 
“ space of seven years; and that, in pursuance of the saidjudg- 
ment, the sheriff or sheriffs of the county or city where such 
" offender shall be so convict or attainted, shall cause the said 
" offender to be safely conveyed and embarked to be transported 
as aforesaid; and if any such offender shall return into this 
“ kingdom before the expiration of the said seven years, he shall 
" suffer death as a felon, and as if no such election to be trans- 
“ ported had been made by him.” 

t Sect. 5. By 22 and 23 Car. 2. c. 7. s. 5. it is further enacted. 
That if any person or persons shall in the night-time mali- 
** ciously, unlawfully, and willingly maim, wound, or otherwise 
" hurt any horses, sheep, or other cattle, whereby the same shall 
“ not be killed or utterly destroyed, or shall destroy any plantations 
" of trees, or throw down any inclosure, in manner aforesaid ; 
“ that then every such offender or offenders shall lose and forfeit 
" unto the party grieved treble the damage which he or they shall 
“ thereby sustain; the same to be recovered by action of trespass, 

" or upon the case, to be taken at tlic common law.” 

t Sect, 6. By 22 and 23 Car. 2. <?. 7. s. 6. it is further enacted, 
“ That upon the complaint and request of the party or parties 
** injured in any such manner, any three or more justices of the 
" peace for the county, division, city, town corporate, or place 
where such offence shall be committed, whereof one to be of 
“ the quorum, shall and may, and they are thercuitto authorised 
" and required by virtue of this act, to inquire, as well by the 
" oaths of twelve lawful men or more of the same county as by 
examination of witnesses upon oath, or by any lawful ways or 
" means which to them shall seem meet, of and concerning any 
“ the offences before incurred, and offenders therein ; end in 
“ order thereunto, to issue out'warrants, as well for the summon- 
ing of jurors, as for the apprehending of all such persons as 
“ shall or may be thereof suspected, and to take their examina- 
** tion touching the same; as also to cause all such other persons 
•/ as to them shall seem likely to make discovery thereof, to ap- 
** pear before them, and to give information upon oath, of and 
“ concerning their knowledge of the premises ; so a^ no pewon 

“ so 
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** 80 to be euimne4 b; S8^ jui^oes of the peace, shall be 
'* convicted, or in any wise proceeded against, for or by reason of 
“ any offence concerning which he or they shatt be so esainined 
*' as a vtitness, and shall upon such his examination make a true A witness 
” discovery thereof: And in case any person or persons, who by ’ 

“ the said justices be thought likely to make discovery as afofcsaid, teJ,o 

shall refuse to appear, or to be examined as a witness, b§iojg 
“ duly summoned by the said justices in pursuance of this act; it 
" shall and may be lawful for the said justices of the peace to 
" commit the party so*refusing, to the common gaol for the said 
" county without bail or mainprize, until he shall submit to be 
** examined upon oath, of and concerning his knowledge touch* 

“ ing the same offence, or the offenders by whom the same was 
" committed.” 

t Sect. 7. By 22 and'23 Car. 2. c. 7* s, 7. it is provided, “That No person »hall 
“ no person who shall be punished for any offence by virtuesof 
“ this act, shall be punished for the same offence by virtue of any fence. Prosecu* 
“ other act or law whatsoever; nor shall be (questioned for die tionmuatbe 
“ same, unless he be proceeded against withm six months after *• 

“ the offence committed.” 

t Sect. 8. By 9 Geo. 1. c. 22. it is enacted, “ That if any 
" person or persons shall unlawfully and maliciously kill, maim, 

“ or wound any cattle; or shall forcibly rescue any person in 

“ lawful custody for the same; or shall by gift, promise of 

“ money, or other reward, procure any of the king’s subjects to 

“ join him or them in such unlawful act; every person so offend- Vide 4 Geo. 4. 

“ mg shall suffer death, without benejit of clergy.” And by 22 

Eliz. c. 13. the hundred are liable to the amount of .£200. ’ ' ' 

t Sect. 9. It hath been determined, that the statute 9 Geo. I. ^»csinCro, 
c. 22. is to be considered as an extension of the provisions of the * 

22 and 23 Car. 2. c. 7. 

t Sect. 10. It hath also been determined, that although “cattle” 
is the only word used in the 9 Geo. 1. c. 22. yet an indictment 
thereon for shooting a mare and “a stone colt” is good, although g Black. 722. 
it do not aver them to be cattle within the meaning of the act. 

t Sect. 11. It bath also been determined, that if A. and B. be TbecaseofJolm 
indicted on tlie statute 9 Geo. I. c. 22. for unlawfully, mali- Midwinterand 
ciously and feloniously killing a mare, and it appear in evidence 
that 2 . with the assistance of B. caught the mare in the field assizes i749, on 
where she was grazing, and fastened a rope about her neck, and scasercsenred 
that B. took hold of the rope and held it straight in order to prevent 
the mare getting away, or starting from the blow, while A. with Foster 
a large sharp hook called a bill, gave the mare a deep wound in S« also S. C. 
the belly, of which she died, that they are both equally guilty, and ^ansfiel^**^ 
ousted of their clergy by the statute, although the act doth not v. Boyce,ABurr. 
by any express provisions take in aiders and abettors (a). 

see the propriety of thia decision very ably controverted by Mr. Justice Foster in bis statement of this 
cate, Foster’s Cro. Law, App. 416. 

The punishment of death without benefit of clei^y is repealed 
hy statute of 4 Geo. 4. c. 54.; which also alters a ruling which 

had 





344 




MALlCaO^S MISCHIEF, 8cc. Bk. 4. 

had taken place in the construction of this act. It had been held in 
several cases, that the mischief to the animal must be done from mo¬ 
tives of malice against the owner'* But the statute of 4 Geo._4. 
ENACTS, "if any person shall unlawfully and maliciously kill, maim 
** or wound any cattle, whether from malice conceived against the 
“ owner or otherwise, or of procuring, counselling, [aiding or abet- 
“ ting thereof, shall be liable, at the discretion of the court, to be 
" transported beyond the seas for life, or for such term not less 
" than seven years, as the court shall adjudge, or to be imprisoned 
" only, or to be imprisoned and kept to hkrd labour, in the com- 
" mon gaol or house of correction, for any term not exceeding 
" seven years.” 

No indictment lay at common law for killing or wounding 
cattle, but it was a mere trespass, for which the party injured 
had his remedy by civil action. Dan. Ranger was indicted at 
common law on an indictment w'hich charged him on the 23d 
May, 33 Geo. 3. with force and arms, at, &c. one black gelding 
of the value of «^30, or the goods and chattels of William Collyer, 
unlawfully did maim, to the damage, &c. and against the peace, &c. 
But the judges held that the indictment contained no indictable 
offence. For if the offence w'ere not within the black act, the 
fact itself was only a trespass, and that the " force and arms al- 
" leged in the indictment, was no more than the allegation in 
" every decluration of trespass.” 2 E. P. C. 1074. 

Burning Heaps of Wood prepared for Coals, Sjc. 

By stat. 37 Hen. 8. c.6. “ If any person or persons maliciously, 

" willingly, or unlawfully do bum, or cause to be burned, any 
“ heap or heaps of wood of any other person or person, prepared, 

" cut, and felled, or to be prepared, cut, or felled, for making of 
" coals, billets, or talwood ; then every such offender and offend- 
“ ers shall not only lose and forfeit unto the party grieved treble 
" damages for such offence or offences, (the same to be recovered 
" by action of trespass,) but also shall forfeit to the king, for every 
" such offence, j£lO, in the name of a fine.” 

The offence herein described seems, by the preamble, to be 
pointed at such as commit it from a motive of malice to the owner 
of the property ; for it recites that malicious and envious per¬ 
sons, being men of evil and perverse dispositions, &c. and mind¬ 
ing the hurt, undoing, and impoverishment of true and faithful 
subjects, have of late invented a new damnable kind of vice, 8cc. 
and damnifying of the king’s true subjects. See. in committing such 
and such offences.” 

Burning Wains or Carts laden with Goods. 

The last mentioned statute subjects to the same punishment, 

" any person or persons who shall maliciously, wilfully, and un- 
” lawfully bum or cause to be burned any wain or cart laden or 
to be laden with coals or any other gQods or merchandizes of 
** any other person or persons.” 

Destroying 
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Destroying Granaries, and Wagons laden with Conti Scattering 

. Grain, Sfc. 

• * 

By 11 Geo. 2. c. 22. it is enacted, “ That whoever shall 
*' wilfully and maliciously beat, wound, or use any other violence 
to or upon any person or persons, with intent to deter or hinder 
him or them from buying of any corn or ^ain in any marked or 
other place within this kingdom ; or shall unlawfully stop or 
** seize upon any waggon, cart, or other carriage, or horse loaded 
“ with wheat, flour, meal, malt, or other grain, in or on the way 
” to or from any city, market-town, or sea-port of this kingdom, 

" and wilfully and maliciously break, cut, separate, or destroy the 
" same, or any part thereof, or the harness of the horses drawing 
** the same; or shall unlawfully take off, drive away, kill, or wound 
any such horses, or unlawfully beat or wound the driver or 
drivers of such waggon, cart, or other carriage, or horse so 
** loaded, in order to stop the same ; or shall, by cutting of the 
" sacks, or otherwise, scatter or throw abroad such wheat, dour, i,t offence im- 
" meal, malt, or other grain, or shall take, or cany away, spoil, or prisonment and 
damage the same, or any part thereof; on conviction by two puWicwhipping. 
“justices of the peace, or at sessions, shall be sent to the com- 
“ mon gaol or house of correction, to hard labour, not exceeding 
“ three months, nor'less than one, and be once publicly whipped 
“ dming the said confinement.” 


t Sect. 2. By 11 Geo. 2. c. 22. s. 2. it is further enacted, 

“ That if any such person or persons so convicted shall commit 
“ any of the offences aforesaid a second time, or if any person or offence tran*. 
“ persons shall wilfully and maliciously pull, throw down, or pomtion for 
“ otherwise destroy any store-house or granary, or other place se^en ye«». 

“ where corn shall be then kept, in order to be exported; or shall 
" unlawfully enter any such store-house, granary, or other place. Destroying gre- 
“ and take and carry away any corn, flour, meal, or grain there- nary.&c.oren- 
“ from, or shall throw abroad or spoil the same, or any part 
“thereof; or shall unlawfully enter on board any ship, barge, flour, &c.trans- 
“ boat, or vessel, and shall wilfully and maliciously take and cany portati<(p for 
“ away, cast, or throw out Jherefrom, or otherwise spoil or 
“ damage any meal, flour, wheat, or grain therein, intended for 
“ exportation; every person so offending shall, on conviction, be 
“ transported for seven years; and if such convict shall return, 

“ &c. he shall suffer death as a felon, without'benefit of clergy; 

“ but without corruption of blood, loss of dower, or disinherit- 
“ ancc.” 


Destroying Ships. 

•t-Sect. 1. By 22 and 23 Car. .2. C. 11. S. 12. it is HECITED, Felony for any 
“That whereas it often happeneth that masters and mariners of officer or other 
ships having insured or taken upon bottomry greater sums of 
money than the value of their adventure, do wilfully cast away, 
burn, or otherwise destroy the ships under their chaive, to the 
merchants’ and owners’ great loss; for the prevention thereof for 
the future,” it is enacted, “ That if any captain, master, mariner, , , 

or other officer belonging to any ship, shall wilfully cast away, 

“ bum. 
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** bum, or otherwke destroy the ship unto urhich he belougeth, 
** or procure the same to be done, he shall suffer death as a 
" felon.” 

Capt«n,muter,- -I- Sect, 2. By I Ann. st. 2. c. 9. 8. 4. IT IS enacted, " That 
ba 1 ^* 0 ^** ** ^ captain, master, mariner, or other officer belonging to 
buraingf&e. sny ship, shall wilfully cast away, burn, or otherwise destroy 
any ship, shall •• the ship unto which he belongeth, or procure the same to be 
•uffer death. „ done, to the prejudice of the owner or owners thereof, or of any 
*' merchant or merchants that shall load*goods thereon, he shall 
** suffer death as a felon.” ' 

Aa; owner, &c. t Sect. 3. By 4 Geo. 1. c. 12. s. 3. IT IS ENACTED, “ That if 

wilfaii; destroy* ** any*owner of, or captain, master, mariner, or other officer be- 
* ** longing to nny ship shall wilfully cast away, bum, or otherwise 

rarers, shall suf. ” destroy the ship of which he is owner, or unto which he be- 
fer death, ** longeth, or in any manner or wise direct or procure the same 
** to be done, to the prejudice of any person or persons that shall 
underwrite any policy or policies of insurance thereon, or of - 
any merchant or merchants that shall load goods thereon, he 
** shall suffer death.” 


Wilfullyde- f iSecf. 4. By 11 Geo. 1, c. 29. s.6. it is bbcited, “That 
stroying ships, whereas some doubts have arisen touching the nature of the of- 
death. fence provided against by the said recited act, and tlie trial and 

punishment to be had and inflicted for the same,” it is therefore 
enacted, “ That if any owner of, or captain, master, officer, or 
“ mariner belonging to any ship or vessel, shall wilfully cast away, 
“ bum, or otherwise destroy, the ship or vessel of which he is 
“ owner, or to which he belongeth, or in any wise direct or pro- 
“ cure the same to be done, with intent or design to prejudice 
'* any person or persons that bath or shall underwrite any policy 
' or policies of insurance thereon, or of any merchant or merchants 

* that shall load goods thereon, or of any owner or owners of 
' such ship or vessel, the person or persons offending therein 
' being thereof lawfully convicted, shall be deemed and adjudged 

a felon or felons, and shall suffer as in cases of felony without 

* benefit of clergy.” 

Pow’s caw. Sect. 5. It hath been determined, on an indictment against two 
Cawi Crown persons as principals and another as accessary before the fact, for 

Law,4{. unlawfully burning and destroying a ship, that if it appear that 

the person charged as accessary was neither owner, master, cap¬ 
tain, nor mariner of the vessel burned, he is not an offender within 
the above statutes. 


At the Admiralty sessions, in October, 1802, G. Easterby and 
W, Macfarlane were convicted, as accessaries before the fact, of 
procuring the brig Adventure to be feloniously lost upon the 
high seas. It appeared that they concerted the loss of the ship 
withthe master, Codlin, who effected it; but that neither i^sterby 
nor Macfarlane was on board the ship at sea, within the jurisdic¬ 
tion of the Admiralty. The courty upon a case reserved, held the 
tiiflimproper before the court of Admiralty, and the parties were 
(Addenda to East, P. C. xxvii.) 


Upon 
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Upon tfifl ccmstructioD of acts of 4 and 11 Geo. 1. it has 

been ruled that if a ship be only run aground or stranded upon a 
rock, and be afterwaras got off in a‘condition* capable of being 
easily refitted, she cannot be said to be cast away or destroyed, 
and therefore is not within either of these statutes. Upon this dis¬ 
tinction, Augustin de Lindo, the master of a Spanish vessel called 
£1 Principe de Espana, was acquitted at an Admiralty sessions, 
holden before Sir Thomas Salusbury, and Yates and Aston, 

Justices. E. P. C. p. IQ98. ' 

Plundering and Injuring Shipwrecks. 

By 12 Aniv st. 2. c. 18. s. 1. it is enacted, “ That the sheriffs, sterifi, 
Justices of the peace of every county, or county of a city or mayori, &e. 

" town, and also all mayors, bailiffs, and other head officers of 
" corporations and port-towns near adjoining to the sea, and all men 
" constables, headboroughs, tythingmen, and officers of the cus- uriattUpiia 
" toms in all and every such places, shall, upon application made 
“ to them, or any of them, by or on the behalf of any commander, 

“ or chief officer of any ship or vessel of any of her majesty’s 
“ subjects, or others, being in danger of being stranded or run on 
" shore, or being stranded or run on shore, are hereby empow- 
“ ered and required to command the constables of the several 
" ports within her majesty’s dominions, nearest to the sea-coasts 
“ where any such ship or vessel shall be in danger as aforesaid, 

" to summon and call together as many men as shall be thought 
“ necessary to the assistance and for the preservation of such 
ship or vessel so in distress as aforesaid, and their cargoes; 
and that if there shall be any ship or vessel, either man of war 
or merchant’s ship, belonging to her majesty, or any of her au ships to 
subjects, riding at anchor near the place where such ship or 
vessel is in distress or danger as aforesaid, the officers of the 
customs, and constables above-mentioned, or any of them, are 
hereby empowered and required to demand of the superior 
officers of such ship or vessel so riding at anchor as aforesaid, 
assistance by their boats, and such hands as they can conve¬ 
niently spare, for the said service and preservation of the said 
ship or vessel so in distress as aforesaid; and that in case such 
superior officer of such ship or vessel riding at anchor as afore¬ 
said, shall refuse or neglect to give such assistance, he shall 
forfeit for the same the sum of one hundred pounds, to be re-' on forf^tiueaf 
“ covered by the superior officer of the said ship or vessel so in 
" distress as aforesaid, together with their costs of suit, in any of 
“ her majesty’s courts of record, by action, debt, bill, plaint, or 
" information, wherein no essoin, wager of law, or protection 
“ shall be allowed.” 

t Sect. 2. By 12 Ann. st. 2. c. 18. s. 5. it is further enuited, Makii^holeiia 
“ That if any person or persons shall make, or be assisting in 
“ the making, any hole in the bottom, side, or any other part of 
** any ship or vessel so in distress as aforesaid, or shall st^ any 
" pump belonging to any ship or vessel so in distress as aforesaid, 
or shall be aiding or abetting in the stealing such pump as 
" aforesaid, or shall wilfully do aUy thing tending to the imme- 
“ diate loss or destruction of such ship or vessel, such person or 

“ persons 
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** persons shall be and are hereby made guilty of felony without 
benefit of his, her, or their clergy.” 

t Sect. 3. By 26 Geo. 2. c. ]9> it is enacted, That if any 
person or persons shall plunder, steal, take away or destroy any 
** goods, or merchandizes, or other effects, from or belonging to 
any ship or vessel of his majesty’s subjects, or others, which 
" shall be in distress, or which shall be wrecked, lost, stranded, 
or cast on shore in any part of his majesty’s dominions (whether 
** any living creature be on board such vessel or not), or any of 
the furniture, tackle, apparel, provision, or part of such ship or 
** vessel; or shall beat or wound with intent to kill or destroy, 
or shall otherwise wilfully obstruct the escape of any person 
** endeavouring to save his or her life from such ship or vessel, 
‘‘ or the wreck thereof; or if any person or persons shall put 
** out any false light or lights with intention to bring any ship or 
“ vessel into danger; then such person or persons so offending 
** shall be deemed guilty of felony, and being lawfully convicted 
“ thereof, shall suffer death as in cases of felony without benefit 
“ of clergy.” 

f Sect. 4. By 26 Geo. 2. c. 19. s. 2. it is provided, " That 
when goods or effects of small value shall be stranded, lost, or 
** cast on shore, and shall be stolen without circumstances of 
cruelty, outrage, or violence; then and in such cases it shall be 
lawful for any person or persons to prosecute for such offence 
by way of indictment for petit larceny; and the ofienders being 
' thereof lawfully convicted, shall suffer such punishment as the 
'* laws in cases of petit larceny do enjoin or require.” 

t Sect. 5. By 26 Geo. 2. c. 19. s. 8. it is enacted, “ That if 
oath shall be made before any magistrate, lawfully empowered 
to take the same, of any such plunder or theft, and the exami¬ 
nation in writing thereupon taken shall be delivered to the 
clerk of the peace of the county, riding, or division wherein 
such fact shall be committed, or to his deputy; or if oath shall 
be made before any such magistrate of the breaking any ship, 
contrary to the aforesaid act made in the twelfth year of the 
reign of her said late majesty queen jlmie, and the examination 
in writing thereupon taken shall be delivered to such clerk of 
the peace or his deputy; then such clerk of the peace shall 
cause the offender or offenders in any the said cases to be 
forthwith prosecuted for the same, either in the county where 
the fact shall be committed, or in any county next adjoining; 
in which adjoining county any indictment may be laid by any 
other prosecutor; and if the fact be committed in Wales, then 
the prosecution shall or may be carried on in the next adjoin¬ 
ing English county; and the necessary charges of such prose¬ 
cutions by the clerk of the peace shall be paid by the treasurer 
of the county, riding, or division where the fact shall be com¬ 
mitted, to such amount as the justices of the pcaoe in their 
general or quarter-sessions shall order and ascertain tlie same; 
and if such clerk of the peace shall neglect or refuse to carry 
on such prosecution indue manner, he shall forfeit one hundred 
piounds for every such offence, to any person or persons who 

'* together 
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shall sue for die same, by acdon of debt, bUl, plaint, or infor- 
" mation, in any of his majesty’s courts of record at West- 
“ minster; in which action.no essoin, protectira, wager of law, 
** or more than one imparlance shall be allowed.” 

t Sect. 6. By 26 Geo. 2. c. 19. s. 9* it is further enacted, 
“ That the commissioners of the land-tax, the deputy-sheriff, the 
*' coroners of excise in each county, riding, and division, shall*be 
" proper officers for putting in execution this present act made 
“ 111 the twelfth year of the reign of her late majesty queen ‘Ammc, 
“ together with those therein respectively named for that pur- 
" pose.” 

t Sect. 7. By 26 Geo. 2. c. 19. it is EisciTEn, “ That by an 
act made in tlie third year of his late majesty King George the 
First (intituled, An act for the better regulating of pilots, Jor the 
conducting of ships and vessels from Dover, Deal, and the isle of 
Thanet, up the river ^’Thames and Medway), it is enacted, that 
the lord warden of the Cinque Ports for the time being shall 
nominate and appoint, by an instrument under his hand and seal, 
three or more substantial persons in each of the Cinque Ports, 
two ancient towns and their members, to adjust and determine, 
within the space of twelve hours, differences which shall or may 
arise within the jurisdiction of the Cinque Ports, relating to the 
salvage of anchors and cables, from which vessels shall or may 
be forced by extremity of weather,” and hereby enacted, “ That 
" the lord warden of the Cinque Ports for the time being, and 
the lieutenant of Dover-castle for the time being, and the 
“ deputy w'ardeii of the Cinque Ports for the time being, and 
“ the judge official and commissary of the court of admiralty of 
“ the Cinque Ports, tw'o ancient towns, and the members thereof, 
“ for the time being, and all and every of them, and all and every 
“ other person and persons appointed or to be appointed by the 
" lord warden of the Cinque Ports for the time being, pursuant 
“ to the said act made in the third year of his late majesty’s 
“ reign, shall be the persons to put in execution, within the 
" liberty and jurisdiction of the Cinque Ports, two ancient towns, 
” and their members, all the .powers and authorities given and 
granted in and by this act, and in and by the before mentioned 
act of parliament made in the twelfth year of her said late 
majesty queen Anne; and also in and by the said act made in 
the fourth year of the reign of his late majesty King George 
the First; and also shall and may execute, perform, and do, 
within the jurisdictions aforesaid, all the acts, matters, and 
things contained in this and the before mentioned statutes, in 
‘ like and as full and ample manner, to all intents and purposes, 

‘ as any justice or justices of peace, or any other person or per- 
sons, are by this and the said acts appointed or authorised to 
'* do in any other part of the kingdom.” 

t Sect. 8. It hath been decided, that an offence against these 
statutes committed in Ansksea, may be tried in Shropshire, as 
the next adjoining Er^lish county to Anglesea. 

t Sect. 9. By 33 Geo. 3. c. 67. s. 5. (made perpetual by 
41 Geo. 3. c. 19.) it is enacted, " That if any seaman or seamen, 
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** kedman or keelmen, caster or casters, ship carpenter or ship 
" carpenters, or other person or persons, shall wilfully and mali- 
** doitsly bum or set fire to any ship, keel, or other vessel, every 
** person so offending, and being thereof lawfully convicted, in 
** any court of oyer and terminer, to be holden in and for the 
“ county, shire, riding, division, or district wherein the offence 
** ^as committed, shall be adjudged guilty of felony without 
** benefit of clergy, and shall suffer death as in cases of felony 
" without benefit of clergy.” 

uiddeitroying i* iS'ec^ iO. By 33 Geo. 3. c. 67. s. 6, “it is further enacted, 
w damaging tt TiTiat if any seaman or seamen, keel man or keelmen, caster or 

cShM nie^ to ** casters, ship carpenter or ship carpenters, or other person or 

be transported. " persons, shall wilfully and maliciously destroy or damage any 
“ ship, keel, or other vessel, (otherwise than by fire,) every sea- 
** nran, keelman, caster, ship carpenter, and other person so 

offending, and being thereof lawfully convicted upon any 
** indictment to be found against him, her, or them; in any court 
of oyer and terminer, or general or quarter-sessions of the peace 
" to be holden respectively in and for the county, shire, riding, 
** division, or district wherein the offence was committed, shall 
be adjudged guilty of felony, and shall be transported to some 
" of bis majesty’s dominions beyond the seas, for any space of 
" time or term of years not exceeding fourteen years, nor less 
“ than seven years.” 


Prosecutions to + Sect. II. By 33 Geo. 3. c. 67 . s. 8. it is provided, “ That 
be commenced « no person or persons shall be prosecuted by virtue of this act, 
wubmayear. „ ^f jjy, offences aforesaid, unless such prosecution be 

" commenced within twelve calendar months after the offence 
*' committed.” 


By 1 Bod'S Geo. 4. c. 75. s. 11. ** If any person or persons 
“ shall wilfully cut away, cast ad^t, remove, alter, deface, sink or 
destroy, or shall do or cpmmit any act with intent and design to 
** cut away, cast adrift, remove, alter, deface, sink or destroy, or in 
" any other way injure or copceal, any buoy, buoy rope or mark 
** belonging to any ship or vessel, or which may be attached to any 
anchor or cable, belonging to dny ship or vessel whatever, 
" whether in distress or otherwise, such person or persons so of- 
** lending shall, on being convicted of such offence, be deemed and 
" adjudged to be guilty of felony, and shall be liable to be trans- 
pcHted for any term not exceeding seven years; or, in mitigation 
" (ff such pumsbment, to be imprisoned for any number of years, 
** at the mscretion of the court in which the conviction shall be 
** made.” 

** If any person shall, knowingly and wilfully, and with intent 
" to defraud and injure the true owner or owners thereof, or any 
person interested therein as aforesaid, purchase or receive any 
*' anchors, cables, or goods or nderchandize which Aay have been 
taken up, weighed, swept for, or taken possession of, whether 
** the same shall have belonged to any. ship or vessel in distress 
** or otherwise, or whether'the same shall have been preserved 
** from any wreck, if the directions hereinbefore contained with 
** regaid to such articles shall not have been previously complied 

** with. 
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** with, ittCh peraon or peraona ahali, on conation thei«of,.be 
•• deemed guilty of receiving stolen goods, knowing the same to 
*• be st<den, as if the same had been stolen on jhore, and suffer 
*• the like punishment as for a misdemeanor at the common law, 
“ or be liable to be transported for seven years, at die discretioir 

of the court be.fore which he, she or they shall be tried/’ 

By 1 and 2 Geo. 4. c. 76> similar provisions are made for the 
Cinque Ports. 

For destroying king’s ships, &c. vide ante, p. 50—“ Offences 
" against the King.” 

By the articles of war, king’s ships negligently running others 
down, the offender to be punished by court-martial. 

For Damaging Ships in Thames, vide ante, p. 2S2, 


CHAP. XXV. 

OF PURVEYANCE. 

Anciently the king’s court was supplied with necessaries 
from the ancient demesnes of the crown, which were manured 
for that purpose, and in respect thereof the tenants of those lands 
had many privileges, which they still enjoy; but this method 
being found to be troublesome and inconvenient, was by degrees 
disused, and afterwards the king used to appoint certain officers 
to buy in provisions for his household, who were called pur¬ 
veyors, and claimed many privileges, by the prerogative of the 
crown, and seem to have had the pre-emption of all such victuals 
as were brought by any one to sell again. 

i* Sect. 2. By Magna Charta, chapter 21. " The king shall 

not take the timber of any person against his willand by 
many subsequent statutes, several offences of purveyors were 
made felonies; as if they took things above the value of twelve- 
pence against the will of the owner, without warrant, or without 
such appraisement as was directed by those statutes, or without 
paying for them, 8cc. 

j* Sect. 3. But these laws having been found by experience not 
to have sufficiently provided against the oppressions of persons 
employed for making provisions for his majesty’s household, car¬ 
riages, and other purveyance for his majesty, and several counties 
having found themselves obliged to submit to sundry rates and 
taxes, and compositions, to redeem themselves from such vexa¬ 
tions and oppressions, as it is recited 12 Car. 2. c. 24. s. 12. 
it was enacted by the said statute, ** That from thenceforth no 
** sum or sums of money, or other thing, shall be taken, nosed, 
*' taxed, rated, imposed, paid, or levied, for or in regard of a^y 
“ provision, carriages, or purveyance for his majesty, his heirs or 
“ successors.” , 

Sect. 4. And by 12 Car. 2. c. 24. s. 13. it n furffier enacted, 

“That 


sm 
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“ That no person or persons, by any warrant, commission, or 
“ authority under the great seal, or otherwise, by colour of buy- 
" ing or making provision or purveyance for his mmesty, or any 
*• queen of England for the time being, or of any of the children 
** of any king or queen of England for the time being, or that 
“ shall be, or for his, their, or any of their household, shall take 
" ^ny timber, fuel, cattle, com, grain, malt, hay, straw, victual, 
" cart, carriage, or other thing whatsoever, of any the subjects of 
his majesty, his heirs or successors, without the free and full 
" consent of the owner or owners thereof, had and obtained 
“ without menace or enforcement; nor shall summon, warn, take, 
use, or require any the said subjects to furnish or find any 
" horses, oxen, or cattle, carts, ploughs, w'ains, or other car- 
" riages, for the use of his majesty, his heirs or successors, or of 
" any queen of England, or of any child or children of any of tlie 
kings or queens of England for the time being, for the carrying 
" the goods of his majesty, his heirs or successors, or the said 
“ queens, or children, or any of them, without such full and free 
" consent as aforesaid; any law, statute, custom, or usage to the 
" contrary notwithstanding.” 

Sect. 5. And by 12 Car. 2. c. 24. s. 14. it is further enacted, 
" That no pre-emption shall be allowed or claimed in the behalf 
** of his majesty, or of any of his heirs or successors, or of any of 
" the queens of England, or of any of the children of the royal 
" family, for the time being, in market or out of market, but that 
“ it be free to all and every the subjects of his majesty, to sell, 
" dispose, or employ his said goods to any other person or per- 
“ sons, as him listeth; any pretence of making provision or pur- 
veyance of victual, carriages, or other thing for his majesty, 
his heirs or successors, or of the said queens or children, 
“ or any pretence of pre-emption in theiri or any of their behalfs 
** notwithstanding. And if any person or persons shall make 
“ provision or purveyance for his majesty, his heirs or successors, 
or any the queens or children aforesaid, or impress or take any 
“ such carriages, or other things aforesaid, on any pretence or 
" colour of any warrant aforesaid, under the great seal, or other- 
wise, contrary to the intent hereof, it shall be lawful for the 
" justices of peace, or such two or one of them as dwell near, 

“ and to the constables of such parish or village where such 
" occasion shall happen, at the request of the party grieved, to 
" commit, or cause to be committed, the party or parties so 
" doing and offending, to gaol, till the next sessions, there to be 
“ Indicted and proceeded against for the same,” 8cc. 

Sect. 6. But this absolute and universal restraint of all kinds of 
purveyance having been found by experience inconvenient, it was 
enacted by 13 and 14 Car. 2. c. 20. which has been often con¬ 
tinued by subsequent statutes, that the officers of the navy may 
press carriages for the use of bis majesty’s navy and ordnance, 
imeording to the regulations prescribed by that statute, and the 
like was enacted by 1 Jac. 2. c. 10. in relation to the king’s royal 
progresses, &c. 
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BOOK 1. PART II. 


OF OFFENCES AGAINST THE COMMONWEALTH. 

/ 

It has been before observed (Chap. II. p. 5.) that of offences 
against man, some were more immediately against the king, 
others more immediately against the subject. In the preceding 
Part, the offences against the king, as affecting his person and 
rights, and also against the subject, as affecting his person, ha' 
bitation, and property, have been considered. It now remains 
to consider of offences against the commonwealth, which of¬ 
fences may be distributed under the following heads: 

Offences agaiust goo and religion. 
against public justice. 
against the public peace. 
against public trade. 
against the public revenue. 
against the public health. 
against the public economy. 


CHAP. XXVI. 

AGAINST GOD. 

Of llemy. 

The offences more immediately agaiust God are, by common 
law, of three kinds: Heresy, Witchcraft, and Sodomy. 

Concerning Heresy, I shall consider, 1. W^hat it is.(l) 1. By 
whom it is cognizable. S. How it is punishable. 

' Sect. 1. As to the first point, it seems, that among protestants, 4 Comm. 44. 
heresy is taken to be a false opinion, repugnant to some point of 
doctrine clearly revealed in scripture, and either absolutely essen- 383 
tial to the Christian faith, or at least of most high importance. . 410 . 3iiut.40, 

Sect. 2, But it is impossible to set down all the particular errors ^ 48- 

which may properly be called heretical, concerning which there 3^0 edit. 34 * to 

are, 34r. 

(1) According to Lyndwnod ," It gid male mtit " rum, vel de artieuUiJidei aliter pra-dkat, decet, vei 
" vei doea de fide, de eorpere CAristi, de baptitmato, “ tenth judm ^oeet tancta mater ecetem, dkitur here- 
" pecoaionim co^enjone, matrmmio, vel aliit taera- " tkut.” (Frovinciale de Hmreiicis.) 

" mentii eeeleiiie, tt gtHtraHttr {ut de ofijfuo prgdkto- 

YOL. I. A A * 





354 


OFFENCES AGAINST RELIGION. Bk. 1. 


ar^, md always have been, so many intricate disputes. However, 
the statute 1 Eliz. c. 1. s. 18. which erected the high commission 
(«)Rcpeiaedby having restrained the same from adjudging any pojnts 

i6Car!i.c.ii. to be heretical which have not been determined to be such, either 
*• 3. by scripture, or by some one of the four first general councils, or 

by^ some other council, by express words of scripture, or by the 
parliament, with the assent of the convocation ; it has been since 
generally holden, that these rules will be good directions to eccle- 
3 Iwt. 40. siastical courts in relation to heresy. 

B. Ilcrev, Sect. 3. As to the second point, viz. by whom heresy is cogni- 
zable. It is certain that the convocation may declare what opi- 
2 f. 226 . ujgjjj, gyg heretical; but it hath been questioned of late, whether 
they have power at this day to convene and convict the heretic. 


F. N. B, 269. Sect. 4, However it is agreed, that every bishop may convict 
1 Hale 392 P®*"*®”* of heresy within his own diocese, and proceed by church 

Gib. 401 . 410 . censures ag.ainst those who shall be convicted: but it is said, that 



a sufficient foundation whereon to ground the writ de haretico 
combtirendo, as it is agreed that a conviction before the convoca¬ 
tion was. 


2TH.8.14. 
a Co. 58. 
Hob. 236. 

3 Inst. 39. 
12 Co. 56. 
Fuich.219. 
1 Salk. 135. 


1 Hale, .399. 
3 Tnst. 42. 
iRoll. no. 
2Balst.300. 


5 Co. 5. 

1 And. 191. 
1 Leon. 190. 
3 Lev. 314. 
1 Hale, 407. 


Sect. 5. By 24 Hen. 8. c. 9. the archbishop of either province 
may cite any person before him for heresy, if the immediate 
ordinary either consent thereto, or do not his duty in punishing 
the same. 

Sect. 6. But it is certain, that a man cannot be proceeded 
against at the common law, in a temporal court, merely for heresy; 
yet if, in maintenance of his errors, he set up conventicles, and raise 
factions, which may tend to the disturbance of the public peace, 
it seems that he may in this respect be fined and imprisoned, upon 
an indictment, 8cc. at the common law. 

Sect. 7. Also a temporal Judge may incidentally take notice, 
whether a tenet be heretical or not; as where one was committed 
by force of 2 Hen. 4. c. 5. for s.iying, that he was not bound by 
the law of God to pay tithes to the curate; and another for say¬ 
ing, that though he was excommunicated before man, yet he was 
not before God; the temporal courts on an halms corpus in the 
first case, and on an action of false imprisonment in the other, 
adjudged neither of the points to be heresy within the statute; 
for the king’s courts will examine all things which are ordained by 
statute. 

Sect. 8. Also in a quare impedit, if the bishop pleaded that he 
refused the clerk for heresy, it seems that he must set forth tlie 
particular point, that it may appear to be heretical, to the court 
wherein the action is brought''; which having conusance of the 
original cause, must by consequence have a power as to all inci¬ 
dental matters necessaiy fur the determination of it; and, without 
knowing the very point alleged against the clerk, will not be able 
to give directions concerning it to the juiy, who, if the party be 
dead, are to by the trnth of the allegation. 







Sect. 
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Sect. 9. But if a man be proceeded against as an heretic in the s Cb. ss. 
spiritual court pro salute animee, and thmk himself aggrieved, his b- 
proper remedy seems to be by appeal to a higher ecclesiastical 
court, and not to move for a prohibition from a temporal one, 
which, as it seems to be agreed, cannot regularly determine oi* dis¬ 
cuss wbat shall be called heresy. 

Sect. 10. As to the thikd point, mz. How heresy is punish- f.N.B. S 69 . 
able,(2) there is no doubt but that at common law one convicted Most. 45. 
thereof, and refusing to abjure it, or falling into it again after he ^09 
had adjured it, might be burnt by force of the writ de karetico 
comburendo, which was grantable out of chancery upon a cer- 
tihcate of such conviction; but it is said, that he forfeited neither 
lands nor goods, because the proceedings against him were only 
pro salute anima. 

Sect. 11 . But at this day the writ de heretico comburendo is 
abolished by 29 Car. 2. c. 9. And all the old statutes which give Sam. 4,5. 
a power to arrestor imprison persons for heresy, or introduce for- 
feiture on that account, are repealed. 

Sect. 12. Yet by the common law, an obstinate heretic being 1 Salk. 293 . 
excommunicated, is still liable to be imprisoned by force of the D* H- 3 i 4 . 
writ de excommunicato capiendo, till he makes satisfaction to the 
church. 

Sect. 13. And by 9 and 10 Will. 3. c. 32. “If any person. Penalty and dis- 
“ having been educated in or having made profession of thechris- ability for deny- 
“ tian religion within this realm, shall be convicted in any of the 
“ courts of Westminster, or at the assizes, of denying any one of the Sol^Tiluity 
'• the persons in the Holy Trinity to be God, or of maintaining that to be God. 

“ there are more Gods than one, or of denying the truth of Uie 
“ Christian religion, of the divine authoritjr of the holy scriptures, jt, , cco. sf 
“ he shall for the first offence be adjudged incapable of any office; c. . 

and for the scebnd, shall be disabled to sue any action, or to be 
“ a guardian, executor, or administrator; or to take by any legacy 3 jac. 1 . c. 21 . 
“ or deed of gift, or to bear any office civil or military, or benc- 
“ fice ecclesiastical, for ever, and shall also suffer imprisonment 
“ for three years, without bail or mainprize, from the time of such 
“ conviction.” 

Sect. 14. But by 9 and 10 Will. 3. c. 32. s. 2 . it is provided. Information 
** That no person shall be prosecuted by virtue of this act for any 
“ words spoken, unless the information of such words shall be days, and 
“ given upon oath before a justice of the peace within four days prosecution 
“ after such words spoken; and the prosecution of such offence 
“ be within three months after such information.” months. 

Sect. 15. Also by 9 and 10 Will. 3. c. 32. s. 3. “ Any person 
“ convicted of the aforesaid crimes shall, for the first offence 1 ,“, 

“(upon neons opinions, 

( 2 ') By the canon law, when a person was de- " em deterere, et etim els dmoMiur onyiufolu tervitiu 
dared a heretic, all the relations and charities of “ et ^enfieri leparatu a than. Item haretici mnt 
dril life were dissolved, for Lyndwood tells ns, " irrfames et hOeUabUes activi et pamvi.” Fn>n( 
“ Sunt emm haretici ^pso jure excommunieati. Item what part of the charitable doctrines delivered by 
“ omnet eomm fidelet Uberantur, et omnit Migatio sis the holy founder of our religion, thesefeamed and 
<• fuanta diuoMtur. Item tnfilUi diteolvitur vinculum pious canonists drew their authorities, it may be dif- 
“ patrit pcteiiatie, et ipii fiMfiatret et eorarei ddient ficnlttodetenidne. 

A a2 
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he shall be dis- “ (upon his acknowledgment and renunciation of such erroneous 
chained. ' « opinions within four months after conviction), be discharged 
“ from all penalties and disabilities incurred by such conviction.” 


3 Inst. 44. 
Dalt. p. 513, 
514. 


3 Inst. 44. 

F. N. B. 269. 
S. P. C. 38, 
C. Eliz. sri. 


Of Witchcraft. 

Offenders of this nature are said to have been of three kinds. 

(• 

CoNJUiiERS,who by force of certain magic words endeavoured 

to raise the devil, and compel him to execute their commands. 

• 

Witches, who by way of friendly conference were said to bar¬ 
gain with an evil spirit to do what they desire of him. 

Sorcerers or charmers, who by the use of certain supersti¬ 
tious forms of words, or by means of images, or other odd repre¬ 
sentations of persons or things, &c. were said to produce strange 
effects above the ordinary course of nature. 

Sect. 2. All these were anciently punishable in the same man¬ 
ner as heretics, by the writ de hceretico combiirendo after a sentence 
in the ecclesiastical court, and a relapse. And it is said also, that 
they might be condemned to the pillory. See. upon an 'indictment 
at common law. 


1 Hale, 383. 
45 Ed. 3.17. 
B. Cor. 15. 


2 Kcl. 719. 


Sect. 3. In the time of king Edward the third, one taken with 
the head and face of a dead man, and a book of sorcery, was 
brought into the king’s bench: but there being no indictment 
against him, he was sworn that from henceforth he would not be 
a sorcerer, and then delivered from prison, and the head was 
burnt at his charge; but this method seems to be obsolete at thi.s 
day. 


By3SHcn.c.B. Sect. 4,. By statute 1 Jac. 1. c. 12. w'hich was the only law in 
witchcraft and force agaiust these offenders, they are divided into two degrees. 
ro8de*^^lony* Thosc in the first degree, and their accessaries before the fact, 
without cler^. were to suffer as felons without clergy. 

Bat accessaries 

after were entitled, 1 Hale, 7. 


Of these there were the four following species : 


Sum. 6,7. First, " Such as shall use any invocation or conjuration of any 

• 4 Inst. 45. con. « gyil spiritand such seem clearly tp be within the law, though 
no spirit do actually appear. 

Secondly, “ Such as consult, covenant with, entertain, em- 
" ploy, feed, or reward any evil spirit to any intentand these 
were agreed to be within the statute, though nothing farther was 
done upon such consultation, &c. 


1 Jon. 143. Thirdly, ‘'Such- as take up any dead person’s body, or any 
U) See Lynn's " part thereof (a), to be used in any manner of witchcraftand 
Case, Cases in tjjggg ^fete also clearly within the statute, though they did not 

2 T. Rep. 738 . actually so use it. 


Fourthly, Such as exercise any witchcraft, inchantment, 
, « charm, or sorcery, whereby any person jhall be killed, destroyed, 

consumed. 
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" consamed, or lamed in bis or her body, or any part thereof.” 
But none were within this branch who did not actually effect 
such mischief. 


Sect. 5. Those in the second degree were, for the first offence, 
to suffer a year’s imprisonment, and the pillory; and for the 
second, as felons without clergy. And these, by the- manifest 
purport of the words of the act, which is very obscurely penned, 
seem to be divided into tlie two following species: 

• ^ 

First, Such as take upon them by witchcraft, inchantment, is Mod. 556. 

'' charm, or sorcery, to tell where treasure is to be found, or where 
“ things lost or stolen may be found, (a) or to do any thing to the (“) ^ “Theft- 
“ intent to provoke any person to unlawful love, or to hurt or de- 
“ stroy any person in his or her body, though the same be not 
“ effected.” 


Secondly, " Such as shall use any witchcraft, &c. whereby 3 ^ 

“ any cattle or goods of any person shdl be destroyed, wasted or 3 Imt. 46. 

“ impairedbut those who take upon them to do tiiis, were not 

within the act unless they actually did it. {b) Qi) At Hertford 

assizes on the 

4tlj Man’h, iria, one JaneWenham received sentence of death under this statute,on a courictioa for 
witchcraft, on the prosccatiou ol'tlie Rev, Mr. Cragge. 


Sect. 6 . But this statute of James is repealed by 9 Geo. 2 . c. 5. 
which enacts, “ That no proceeding shall be had against any per- 
“ son for witchcraft, sorcery, inchantment, or conjuration, or for 
“ charging another with such crimes; and that whoever shall pre- 
** tend to exercise those arts, or shall undertake to tell fortunes, 
“ or pretend by crafty science to discover stolen goods, shall be 
“ imprisoned for one year, stand four times in the pillory, and find 
“ sureties as the court shall think fit.” 


Of Sodomy. 


All unnatural carnal copulations, whether with man or beast, I 8 C 0 .36, sr. 
seem to come under the notioif of sodomy, which was felony by 
the ancient common law, and punished, according to some au- 4 Bm. Ab. 569. 
thors, with burning; according to others, with burning alive.(l) 

Sect. 1. But at this day, by force of 25 Hen. 8. c. 6, and 
5 Eliz. c. ] 7 . this offence is punished in the same manner as 
other felonies which are excluded from clergy.(2) 


Sect. 2. In every indictment for this offence there must bethe is Co. S6,37. 
words rem habuit veneream, et carmliter cognovit; and conse- 
queiitly some kind of penetration, and also of emission, must be 

proved; SedVidei 


( 1 ) According to Britton, b. 6. c. 9. these unna¬ 
tural offenders were, on conviction, committed to 
the flames. Flets, b. 6. c. 35. buries them alive 
within the earth. And the Minor, c. 1. s. 14. con¬ 
signs them, widi just indignation, to shameful and 
eternal oblivion. 

(8) Sir Mathew Hale, 1 H. F. C. 670, says. 


St. Tr. 38^8. 

those that arc present aiding and abetting are all 
principals ; the statute making it felony genenliy: 
that there are or may be accessaries before and af¬ 
ter, as in the case of rape; but altlioa^ none of the 
principals are admitted to their clergy, yet acces¬ 
saries before and after ate not excluded from 
clergy. , 
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DufTej’scasc, proved; but any the least degree is sufficient, and emission is 
h1?'. primd facie an evidence of peneti»tion. 

JnOJilSS Cft S C t 8t 

Lincoln, 1781. Prentice’s case. Admiralty Sess. 1786, Crown Circuit Assistant, 17,18; and the case of 
Rex V. Wiseman, Tortescue’s Rep. 91 to 98. 


fi Bac. Ab. 38. Offences more immediately against God not capital, are by the 
common law. 


1 Vent 29.3. 

3 Kcb. 607. 

2 Str. 83.1. 

4 Comm. .^9. 
1 Black. 395. 


Sect. 1 . First, All blasphemiaa against God; as denying his 
being or providence, and all contumelious reproaches of Jesus 
Christ. 


11 Mod. 142. Sect. 2. Secondly, All profane scoffing at the Holy Scripture, 
exposing any part thereof to contempt or ridicule. 

1 Bum, 225. 4 Comm. 41. 3 Bum, £. L. 201. Fitzg. 6.5. 


iStr.Tr. 802 . Sect. 3. Thirdly, Impostors in religion; as falsely pretending 
to extraordinary commissions from God, and terrifying or abusing 
the people with false denunciations of judgments. See. 


1 Keb. 620. 
Dalt. 124. 

1 Sid. 168. 

See the wise of 
R. V. Read. 
Fort 98. 


Sect. 4. Fourthly, All open Icwdiiess grossly scandalous; 
such as was that of those persons who exposed themselves naked 
to the people in a balcony in Covent Garden with most abomina¬ 
ble circumstances. 


« R. Abr. 184. Sect. 5. FIFTHLY, Seditious words in derogation of the esta- 
C.jac.'14.421. blished religion are indictable, as tending to a breach of the 
peace; as these, “ Your religion is a new religion;” and, 
“ Preaching is but prattling, and prayer once a-day is more edi¬ 
fying.” 


1 Von. 293. 

3 Keb. 621. 
Pop. 208. 
Scobell, 121. 

4 Comm. 64. 
Sir. 776. 788. 
Ld. Ray. 451. 


Sect. 6. Sixthly, Offences of this nature, because they tend 
to subvert all religion or morality, which are the foundation of 
government, are punishable by the temporal judges with fine and 
imprisonment, and also such corporal infamous punishment as to 
the court in discretion shall seem meet, according to the heinous¬ 
ness of the crime. 


Offences, by statute, not capital, more immediately against 
God, are either such as arc against Religion in general, or 
such as are against the EsTAnLisiiED Church. 

Offences against Religion in general are of several kinds. 

I. Profanation or the Lord’s Day. 

Fairs not Scct, 1. By 27 Hen. 6. c. 5. it is ordained, " That all manner 
^ held un a « of fairs and markets held upon tlie high and principal feasts, as 

hoJyday.'^rxMpt " thcfeast of the Ascension of our Lord; in the day of Corpus 
in harvest time. Christi; in the day of Whitsunday; in Trinity Sunday, with 
, *' other Sundays; and also iff the high feast of the Assumption of 

" our blessed Lady; the day of All Saints; and on Good Fri- 
“ day; shall clearly cease from all shewing of any goods or mer- 
** chandizes (necessary victual only except), upon pain of for- 
** feiture of all the goods aforesaid so shewed, to the lord of the 
. ** franchise or liberty where such goods, contrary to this ordi- 

“ nance. 
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" naace, be or shall be shewed (the four Sundays in harvest e\- 
cept).” 

Sect. 2. By 1 Jac. 1. c. 22. s. 28. “ No person or persons Shoemaker* 

" who shall occupy the mystery or occupation of a cordwainer or ?*•"*** 

“ shoemaker shall shew, to the intent to put to sale, any shoes, seii*o^San- 
** boots, buskins, startups, slippers or pantouffles, upon the day. 

** Sunday, upon pain of forfeiture for every pair made, sold, 

** shewed, or put to sale, three shillings and four-pence, and die 
“ just and full value of die same.’* 

Sect. 3. By 3 Car. 1. c. 1. ** There shall be no meetings, as- P 85 time»,sport 8 , 
semblics, or concourse of people out of their own parishes on 
the Lord’s day, within the realm of England, or any the domi- ^ SunSay*.** 
nions thereof, for any sports and pastimes whatsoever: nor any 
bear-baiting, bull-baiting, interludes, common plays, or other 
unlawful exercises and pastimes, used by any person or per¬ 
sons within their own parishes: and every person or persons 
offending in any these premises, shall forfeit for every offence 
three shillings and four-pence, the same to be employed and 
converted to the use of the poor of the parish where such 
offence shall be committed; and any one justice of the peace of 
the county, or the chief officer or officers of any city, borough, 
or town corporate, where such offence shall be committed, 
upon his or their view, or confession of the party, or proof of 
any one or more witness, by oath, shall find any person 
offending in the premises, the said justice or chief officer or 
officers shall give warrant, under his or their hand and seal, to 
the constables and churchwardens of the parish or parishes 
where such offence shall be committed, to levy the said penalty 
so to be assessed, by way of distress and sale of " the goods of 
** every such offender, and in default of such distress the party 
“ offending shall be set publicly in the stocks by the space of 
“ three hours.” 

f Sect. 4. It is said that this statute does not prohibit, but 4 Comm. 63. 
rather impliedly allows, any innocent recreation or amusement to 
persons within their respective parishes, even on the Lord’s day, 
after divine service is over. • 

Sect. 5. By 3 Car. 1. c. 2. s. 2. “ If any butcher, by himself. Butcher* shall 
" or any other for him, by his privity or consent, shall kill or sell sell meat ou 
" any victual upon the Lord’s day, every such butcher shall for- "*“lv** 

" feit and lose for every such offence the sum of six shillings and 
" eight-pence.” 

1* Sect. 6. The selling meat on a Sunday was no offence at com¬ 
mon law, and therefore an indictment for this offence must con¬ 
clude contra formam statuti. But if the offender keep open shop, 1 Stra. 702. 
the usual method is to indict at the sessions for the nusance. Cm. C. C. 372. 

Sect. 7. By 29 Car. 2. c. 7. it is enacted, “ That no trades- No worldly la- 
“ man, artificer, workman, labourer, or other person whatsoever, 
shall do or exercise any worldly labour, business, or work at be exerr^ on 
“ their ordinary callings upon the Lord’s day, or any part thereof Sunday, except 
" (works of necessity and charity only excepted;) and that every 
" person, being of the age of fourteen years or upwards, offend- 2 Biini,tB 7 . 

•* lag 
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11 Mod. 114. 
C'owp. 640, 


t Burr. rso. 


Crcpps V. Dur¬ 
den, Cowp. 640. 
Coni^. Rep. 
274. 

10 Mod. 26. 


Brook V. Mill- 
'keu, STctin 
Hep. 60‘J. 


■Mackarel may 
be lu^d on Sua- 
day. 
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ing in tBe premises, shall, for every such oiFence, forfeit the 
" sum of five shillings: and that no person or persons whatsoever 
" shall publicly cry, shew forth, or expose to sale, any wares, mer- 
“ chandize, fruit, herbs, goods or chattels whatsoever, upon the 
“ Lord's day, or any part thereof, upon pain that every person so 
** offending .shall forfeit the same goods so cried or shewed forth, 
" Qf expo.sod to sale.—And on conviction before one justice, 
** upon view, confession, or the oath of one witness, the justice 
“ may issue his warrant to the constables or churchwardens to 
'' seize the said goods, and to sell the same, and to levy the said 
" other forfeitures or penalties by way of distress and sale; or, 
“ in case of insudicicncy, to pay the said forfeitures or penalties, 
“ the party offending may be set publicly in the stocks by the 
“ space of two hours—the forfeitures and penalties to the use of 
" the poor; saving that it shall be lawful for the justice, out of 
“ such penalties and forfeitures, to reward the informer, so as the 
“ reward exceed not a third part of the forfeitures and penalties. 

But it is provided, that nothing in this act shall extend to the 
“ prohibiting of dressing of meat in families, or dressing or selling 
“ of meat in inns, cooks-shops, or victualling-houses, for such as 
“ otherwise cannot be provided; nor to the crying of milk before 
“ nine of the clock in the morning, or after four of the clock in 
“ the afternoon. And no person shall be prosecuted under this 
“ act, unless wdthin ten days after the offence committed.” 

i* Sect. 8. It is said to have been agreed by the court, that an 
indictment w'iil lie on this statute against a baker for baking 
loaves of bread or rolls on the Lord’s day in the usual way of his 
trade, because that is not a work of necessity; but that it will not 
lie for baking puddings, pics, or meat for dinners; for the sab¬ 
bath is more likely to be generally observed by a baker staying at 
home to bake the dinners of a number of families, than by his 
going to church, and those families or their servants staying at 
home to dress dinners for themselves; and this sort of exercise of 
a trade not only falls within the exception of “ works of nc-iessity 
“ and charity,” but is also within the proviso, as being for this 
purpose a cook’s-shop; it being as.rcasonable that a baker should 
bake for the poor, as that a coc*k should roast or boil for them. 

'1' Sect. 9. It has also been determined, that a person cannot 
be convicted of committing nioi e than one offence on the same 
day upder this statute; and therefore if a justice proceed to con¬ 
vict an offender in more than one penalty for the same day, it is 
an excess of judicature, for which an action will lie before the 
convictions are quashed. 

t Sect. 10. But perhaps this must be understood only where 
the baking consists of one entire and continued act; for it has 
been determined on the statute 12 Geo. 2. c. 36. which inflicts a 
penalty on any person who shall sell English books piratically 
printed abroad, that two penalties may be incurred on the same 
day, if the acts of sale be distinct. 

Sect. 11. By 10 and 11 Will. 3. c.24. s. 14. for regulating the 
sate of lish at Billingsgate market, *' the act shall not be (construed 

‘«to 
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to prohibit the selling of mackarel before or after divine ser> 

‘ vice on Sundays.” 

t Sect. 12. By 21 Geo. 3. c. 49. ** Any house, room, or otiher Public deUtlag 
“ place, which shall be opened or used for public entertainment 
** or amusement, or for publicly debating on any subject wdiatso- 
ever, upon any part of the Lord’s day, called Sunday, and to iwmev.ahkttnot 
“ which persons shall be admitted by the payment of money,*or ^ 

“ by tickets sold for money, shall be deemed a disorderly house 
** or place; and the keeper of such house, room, or place, shall 
“ forfeit the sum of two* hundred pounds for every day that such 
" house, room, or place, shall be opened or used as aforesaid on 
“ the lord’s day, to such person as will sue for the same, and be 
“ otherwise punishable as the law directs in cases of disorderly 
houses; and the person managing or conducting such enter* 

“ tainment or amusement on the Lord’s day, or acting as master 
“ of the ceremonies there, or as moderator, president, or chair'* 

“ man, of any such meeting for public debate on the Lord’s day, 

“ shall likewise, for every such offence, forfeit the sum of one 
“ hundred'pounds to such person as will sue for the same; and 
" every door-keeper, servant, or other person, who shall collect or 
“ receive money or tickets from persons assembling at such house, 

“ room, or place, on the Lord’s day, or who shall deliver out 
“ tickets for admitting persons to such house, room, or place, on 
“ the Lord’s day, shall also forfeit the sum of fifty pounds to such 
“ person as will sue for the same. 

t Sect. 13. By 21 Geo. 3. c. 49. s. 2. “ Any person who shall Tlic person wlio 
“ at any time hereafter appear, act, or behave him or herself as 
“ master or mistress, or as the person having the care, govern- bating society to 
“ ment, or management of any such house, room, or place as whicli peraons 
“ aforesaid, shall be deemed and taken to be the keeper thereof, 

“ and shall be liable to be sued or prosecuted, and punished as for money, shall 
“ such, notwithstanding he or she be not in fact the real owner be considered as 
“ or keeper thereof: and wherever any such house, room, or 
“ place, shall belong to, or be kept by, divers persons in partner- 
“ ship, as joint-owners or joint-keepers thereof, each and every 
“ such joint-owner or joint-keeper of such house, room, or place, 

“ shall be deemed the keeper thereof, and shall be liable to be sued 
'' or prosecuted, and punished as such: and any house, room, or 
“ place, at which persons shall be supplied with tea, coffee, or 
“ any other refreshments of eating or drinking, on the Lord’s 
“ day, at any greater prices than the common and usual prices at 
“ which the like reffeshments are commonly sold upon other 
“ days at such house, room or place, or at coffee-houses, or 
other houses where the same arc usually sold, shall be deemed 
“ a house, room, or place, to which persons are admitted by the 
“ payment of money, although money be not there taken in the 
" name of or for admittance, or at the time when persons enter 
into or depart from such house, room, or place; and any 
“ house, room, or place, which shall he opened or used for any 
“ public entertainment or amusement, or for public debate, on 
“ the Lord’s day, at the expense of any number of subscribers or 
** contributors to the carrying on any such entertainment or 
amusement, or debate, on the Lord’s day, and to which pci^ 

“ sons 
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** Sicms shall be adnaitted by tickets, to which the subscribers or 
" contributors shall be intitled, shall be deemed a house, room, 
** or place, to M'hich persons arc admitted by the payment of 
** money, within the meaning of this act.” 

Penonisdver- + Sect. 14. And by 21 Geo. 3. c. 49. s. 3. Any person ad¬ 
ding or pub- « vertising, or causing to be advertised, any public entertainment 
lic^ering on*** a™u8ement, or any public meeting for debating on any sub- 
tho Lord's day, " ject whatsoever, on the Lord’s day, to which persons are to be 
towlncbpcritons •• admitted by the payment of money, or by tickets sold for 
mont^^shdl ** money, and any person printing or publishing any such adver- 
forfeitiso. tisement, shall respectively forfeit the sum of fifty pounds for 
" every such offence, to any person who will sue for the same.” 
But the action must be brought within six calendar months after 
the offence committed. 


No carrier, dri¬ 
ver, or drover, 
shall travel on 
Sunday. 


l*crM)ns travel¬ 
ling on Sunday 
shall not, if rob¬ 
bed, charge the 
hundred. 


Tlie Waterman’s 
Company may 
appoint ferry¬ 
boats to work on 
Sunday. 


Hackney 
coaches and 
chairs may ply 
on Sunday. 


Fish carriages 
may pass and 
repass on Sun¬ 
day. 


*1* Sect. 15. By 3 Car. 1. c. 2. it is enacted, “ That no carrier 
“ with any horse or horses, nor waggonman with any waggon or 
" waggons, nor carman with any cart or carts, nor wainman with 
" any wain or wains, nor drover with any cattle, shall, by theni- 
" selves, or any other, travel upon the Lord’s day, upon pain 
that every person and persons so offending, shall lose and for¬ 
feit twenty shillings for every such offence.” 

•f Sect. l6. By 29 Car. 2. c. 7. s. 5. “ If any person or persons 
^ whatsoever, who shall travel upon the Lord’s day, shall be then 
robbed, no hundred, nor the inhabitants thereof, shall be 
charged with, or answerable for, any robbery so committed, 
but the person or persons so robbed shall be barred from 
bringing any action for the said robbery.” But this shall not 
remove from the inhabitants of the counties and hundreds the 
obligation of making hue and cry. 

Sect. 17. By 11 and 12 Will. 3. c. 21. s. 13. The Rulers of 
the Waterman’s Company, for the time being, or the major part 
“ of them, on their respective court-days, may appoint any num- 
" ber of watermen, not exceeding forty, to ply and work on any 
** Lord’s day between Vauxliall and Limehouse, at such common 
“ stairs or places of plying as to tjie rulers shall seem most con- 
“ venient for the carrying and recarrying of passengers cross the 
" said river between the limits aforesaid, at one penny each per- 
“ son so to be carried. The amount to be paid to the Rulers of 
“ the Waterman’s Company every Monday morning, on pain of 
** forty shillings.” 

Sect. 18. By 9 Anne, c. 23. s. 20. It shall be lawful to and 
“ for any licensed hackney coachman or his driver^ or any chair- 
“ man, to ply and stand with their coaches and chairs, and to 
** drive and carry the same respectively on the Lord’s day, within 
“ the limits of the weekly bills of mortality.” 

i" Sect. 19- By 2 Geo. 3. c. 15. Fish carriages, such as are 
** described in the act, shall be allowed to travel, pass, and be 
" drawn, on Sundays and holydays, on any road, whether laden or 
" returning empty; and the horse or horses which shall return 
** from drawing any such fish carriage, although rode on by any 
driver of any such fish carriage, or drawing back any empty fish 

“ carriage. 
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carriage, shall also be allowed to pass oa Sund^ and h<dy> 
** days on any road, without any driver of any such fish carriage, 
“ or the nder on any such horse as aforesaid, incurring any pe- 
" naity for so travelling therewith.” 


t SKt. 20. By 13 Geo. 3. c. 80. “ If any person or persons Game siiaU not 
“ shall upon a Sunday, or on Christmas-day, in the daytime, ^ 

" knowingly and wilfully take, kill, or destroy, any hare, pllea> « Samiay or 
“ sant, partridge, heath game, or moor game; or shall'upon a Chii»tinaa.d8y. 
" Sunday, or on Christmas-day, use any gun, dog, net, or engine, 

“ for taking, killing, or'destroying, any hare, pheasant, partridge, 

" moor game, or heath game; every such person shall forfeit, for 
“ the first offence, any sum not exceeding twenty pounds, nor less 
*' than ten pounds; and for the second offence, any sum not ex- 
“ ceeding thirty pounds, nor less than twenty pounds; on convic* 

“ tion before one justice on the oath of one witness: but if infor- 
“ mation shall be made on oath by one witness, before one 
justice, against any person offending, and it shall appear that he 
“ hath already been convicted of a first and second offence, such 
“ justice may commit him to the common gaol, or house of cor- 
“ rection, till the next general quarter-sessions, unless he enter 
“ into a recognizance with two sureties to appear at such ses- 
“ sions, to be heard by indictment, for such third offence; and, 

“ on conviction, shall forfeit and pay fifty pounds, or, on neglect 
“ or refusal, be committed to the common gaol, or house of cor- 
“ rection, for not less than six nor more than twelve months.” 


t Sect. 21. By 29 Car. 2. c. 7. s. 6. “No person or persons, GtH procc»s 
“ upon the Lord’s day, shall serve or execute, or cause to be shnH oot i>« 

“ served or executed, any writ, process, warrant, order, judg- 
“ ment, or decree, (except in cases of treason, felony, or breach of d»y. 

“ the peace,) but that the service of every such writ, process, 

" warrant, order, judgment, or decree, shall be void to all intents 
“ and purposes whatsoever; and the person or persons so serving 
“ or executing the same, shall be as liable to the suit of the party 
“ grieved, and to answer damages to him for doing thereof, as if 
“ he or they had done the same without any writ, process, war* 

“ rant, order, judgment, or decree at all.” 

t Secf.22. Before the passing of this statute all ministerial acts («) 9 Co. 66. 
done on a Sunday were lawful;(«) and now a warrant of justices 
of the peace for good behaviour;(/;) an escape warrant;(c) the Cro.Cw.602. 
lord chancellor’s warrant, or an order of commitment for a con- («) 6 Mod. *3|, 
tempt;(^) process on an mdictment, or citation of the spiritual 
court,(e) may be executed on a Sunday, for they are within the ^ ^ ^tk.* 35. 
exception oLthe statute. But persons who are bail to the sheriff Mfu. 
cannot take the principal on a Sunday to surrender nor Bl. Rep. 

can a man, as has been before held,(g) be taken on a Sunday on 1 Atk. <>3. 
an attachment for non-performance of an award.(A) 0 iTennB^. 

II. Profane Cursing and Swearing. 


> 66 . 


Sect. 23« By 19 Geo. 2. c. 21. “ If any person or persons Thepeiwltlejoo 
“ shall profanely curse or swear, and be thereof convicted, on the 
“ oath of any one or more witness or witnesses, before any one u,d dieiiio<bof 
“justice of the peace for any county, city, riding, division, or puninliment. 

“ liberty, or before the mayor> justice, bailiff, or other chief roa- 8 Mod. S9i 

* gistrate, 
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9 Mod. 366. 
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608. 
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immediately 
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house of correc¬ 
tion. 
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soldiers or 
sailors, they 
shall, on non- 
pyment, be set 
u tlie st^s. 


Conviction by 
tile jestice ^all 
be final. 


gistrate, of any city or town corporate, or by the confession of 
? the party offending, every person or persons so offending shall 
" forfeit and lose the respective sums hereinafter mentioned, that 
> " is to say—every day labourer, common soldier, common sailor; 
" and common seaman, one shilling—and every other person 

under the degree of a gentleman, two shillings—and every per- 
'' son of or above the degree of a gentleman, five shillings; and 
" in case any such person or persons shall, after conviction, 
" offend a second time, every such person shall forfeit and lose 
" double; and for every other offence after a second conviction, 
‘ treble the sum first forfeited by any offender for profane curs- 
'* ing and swearing as aforesaid.” 

Sect. 24. By 19 Geo. 2. c. 21. s. 2. “ In case any person or 
‘ persons shall profanely swear, or curse, in the presence and 
' hearing of any justice of the peace, &c., he may convict every 
' such offender as aforesaid, without any other proof.” 

f Sect.Q5. By 19 Geo. 2. c. 21. s. .‘1. “ In case any person shall 
‘ profanely swear or curse in the presence and hearing of any 
‘ constable, petty constable, tytbingman or other peace officer, 

‘ they and each of them shall, if the offender be unknown to 
' them, seize, secure, and detain the such offender, and forthwith 
‘ carry him before the next justice, &c.; and if any person so 

* profanely swearing and cursing in the presence or hearing of 
' any such constable, &c. shall be known to him or them, he or 
‘ they shall speedily make information before some justice, 8cc.” 

t Sect. 26. By 19 Geo. 2. c. 21. s. 4. “ And every such 
‘ justice, &,c. shall, immediately upon information given upon 
‘ oath of any such constable, &c. or of any other person whatso- 
‘ ever, cause the offender to appear before him, and, upon such 

* information being proved as aforesaid, convict such offender; 

* and if such offender do not immediately pay down the respcc- 
‘ five sum so forfeited, or give security to the satisfaction of the 
‘justice, &c. before whom the conviction is made, he shall be 
‘ committed to the house of correction, to be kept to hard labour, 

‘ for ten days.” 

t Sect. 27. But by 19 Geo. 2. c.21. s. 5. “ In case any cora- 
' mon soldier belonging to any regiment in his majesty’s service, 

‘ or any common sailor or common seaman belonging to any ship 
‘ or vessel, shall be convicted of profane cursing or swearing as 
‘ aforesaid,'and shall not immediately pay down the penalty, or 
“ give security as aforesaid, and also the costs; he shall, instead 
“ of being committed to the house of correction, be ordered to 
" be publicly set in the stocks for the space of one hour, for every 
“ single offence, and for any number of offences, whereof he 
“ shall be convicted at one and the same time, two hours.” 

t5cc#.28. By 19 Geo. 2. c.21. s. 8. “ Every justice shall cause 
“ the conviction to be drawn up in the form as described in the 
“ act; which said form and conviction shall not be liable to be 
“ removed by certiorari into his majesty’s court of King’.s Bench, 

" but shall be deemed and taken to be final to all intents and 
“ purposes whatsoever.” 


Sect. 
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Sect. 29. By 22 Geo. 2. c. 33. “ Penoas belonging to his * » 

'* majesty’s ships of war. guilty of profane oaths or curses, ahi^I 
incur such punishment as a court maktiai. shall impose. 

III. Drunkenness. 


Sect. 30. By 4 Jac. 1. c.5. “All and every person and persons Persona con- 
“ who shall be drunk, and of the same offence of. drunkenness 
“ shall be lawfully convicted, shall, for every such offence, forfeit fd^shUliDgi^ 
“ and lose live shillings, to be paid within one week after con- 1 Jsc. 1.0.9. 

“ viction, to the church'^ardens of the parish where the offence * j' *’ 

“ shall be committed, for the use of the poor; and on refusal or jij,c.i. 'e.r, 
“ neglect to pay the same, it may be levied by warrant, or ^re- 1 Car.i.c. 4 . 

“ cept, from the convicting magistrate; or, if the offender shall 
" be unable to pay the same, he shall be committed to th^ 

“ STOCKS by the space of six hours for every offence.” 

IV. Reviling the Sacrament. 

Sect. 51. By the statute 1 £dw. 6. c. 1. repealed by 1 Mary, prrsons revilbg 
c. 2. and revived by 1 liliz. c. 1. it is enacted, “ that whoever shall ‘he sscramntt 
“ deprave, despise, or contemn the blessed sacrament of the 
“ Lord’s Supper, in contempt thereof, by contemptuous words, suft'mmprison. 
" or by any words of depraving, despising, or reviling; or shall ®«'*- 
“ advisedly in any otherwise contemn, despise, or revile the said 
“ most blessed sacrament, shall suffer imprisonment, and make 
“ hue and ransom at the king’s will and pleasure.” 

Sect. 32. By 3 Jac. 1. c.21. “ Whoever shall use the name of To ridicule ihe 
" the Holy Trinity profanely or jestingly, in any stage play, inter- HolyTriDity, 

“ lude, or show, shall be liable to a qui lam penalty of ten 
“ pounds.” 

Sect. 33. By 1 Will. 3. c. 18. s. 17. “ Whoever shall deny in Penalty on de- 
“ his preaching or writing the doctrine of the blessed Trinity, "y'"8 
“ shall lose all benefit of the act for granting toleration, &c.” 

Sect. 34. I shall not mention the offences against 2 & 3 Fcasn and 
Edw. 6. c. 19 . and 5 Eliz. c. 5. relating to fasts and fish-days, 
because it is expressly declared, that those statutes are enacted * ‘ 
merely on a political account | and it is made penal to affirm that 
any eating of fish, or forbearing of flesh mentioned therein, is 
necessary to salvation, or that it is the service of God. 

Of Offences against the Established Church. 

Offences against the established church are, such as con¬ 
cern all persons in general; such as more immediately relate to ' 

those of the Popish religion; and such as more immediately 
regard Protestant dissenters. 

Those which concern all persons in general are. First, 

Against the Common Prayer. Secondly, Nonconformity. 

Thirdly, In teaching school without conforming to the church. 

Fourthly, In not-coming to church. 

I. Offences against the Common Prayer. 

Sect, 1. As to which it is to be observed, that by 2 & 3 Edw. 4 Comm. 50 . 

6 . 1 Lev. * 95 , 
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6. Ci 1, and 6 £dw. 6. c. 1. which were repealed by 1 Maiy, 
c.^. and revived by 1 £Iiz. 3.2. the common pkayeb book 
was first established under severe penalties; but the same penal¬ 
ties being repeated and enlarged by 1 Eliz. c. 2. and 13 8& 14 
Car. 2. c. 4. which enacts the use of the same Common Prayer 
with some alterations, those statutes of Edward the sixth seem, 
at this day, to be of little use. 

Sect. 2. By 1 Eliz. c. 2. s. 4, 5, 6. ** If any parson, vicar, or 
“ other whatsoever minister, that ought to say the said Common 
" Prayer, &c, shall refuse to use it in sudh church, &c. or other 
** place where he should use to minister the same, or wilfully or 
** obstinately standing in the same, use any other form, or speak 
“ any thing in derogation of the said book, or any thing therein 
“ contained, he forfeits for the first offence, one year’s profit of 
“ all his spiritual promotions, and shall suffer six months impri- 
" sonment; and for the second offence, shall be deprived, £cc.” 

In the construction of this act it has been resolved. 

Sect. 3. First, That under the words “ parson, vicar, or other 
" whatsoever minister, that ought or should say the said Com- 
** mou Prayer, &c.” those clergymen who have no cure are 
included, as much as those who have one, and that they are 
punishable for using any other form, 8cc. inasmuch as by their 
ordination they are obliged to officiate in the offices of the 
church, &c. and it is said that they are sufficiently shewn to be 
in holy orders by the word ctericus in an indictment. 

•f- Sect. 4. The indictment also must allege that the party not 
only used another form of prayer, but that he used it instead of 
that prescribed by the book of Common Prayer, for otherwise 
every parson might be indicted that used prayers before his 
sermon other than such as are required by the book of Common 
Prayer; and therefore where a parson was indicted for using 
alias preces in the church et alio modo than mentioned in the said 
book, and concluded contra formam statuti, the court quashed 
the indictment. 

Sect. 5. Secondly, That this statute being not only In the 
affirmative, but also expressly saving the jurisdiction of ecclesias¬ 
tical courts, does not restrain them from proceeding against 
these offenders in their own methods, as disturbers of the unity 
and peace of the church; and consequently that such persons 
may be deprived by the said court, according to the course of 
the spiritual law, for the first offence. 

Sect. 6. Also it is further enacted, by 1 Eliz. c. 2. s. 9. " That 
if any person shall in plays, songs, or other open words, speak 
" any thing in derogation, depraving or despising of the said 
" book, &c. or by open fact compel, or otherwise procure or 
" maintain any minister to say any Common Prayer openly, &c. 

’ in other form; or shall, by any of the said means, let any 
'* minister to say the said Common Prayer, 8cc. he shall forfeit 
one hundred marks for the first offence, and four hundred for 
“ the second, Su;. (which if he pay not within six weeks after 
” conviction, he shall suffer six months imprisonment for the 

« first 





Ch.26. OFFENCES AGAINST RELtOlON. m 

*• first offence, and twelve ibr the second), siad for the third 
•* offence shall forfeit all his goods and chattels, and shall snffer 
** imprisonment for life.” 

Sect. 7* It has been made a question in the construction of %er,i 03 . 33 i. 
thb clause, whether, if the party die within six weeks, the said 
forfeiture be not discharged, since by the act of God the election 
of paying it, or suffering imprisonment in lieu of it, is taken 
away. 

t Sect. 8. But by 'S.l Geo. 3. c. 32. s. 3. “ No person pro- See the act 
" fessing the Roman Catholic religion, who shall take and ><>»»** 

“ subscribe the oath therein mentioned, shall be convicted or 
“ prosecuted upon this act.” 

Of Nonconformity in Office. 

Offences in accepting or holding an office without due con¬ 
formity to the church, consist— First, In not receiving the 
sacrament both before and after the acceptance of an office.— 

Secondly, In going to any other place for religious worship 
than Church, during the continuance in an office. 

I. As to the First of these offences. 

Sect. 1. It is enacted by the Corporation Act, 13 Car. 2. st.S. Every member 
c. 1. s. 12. “ That no person or persons shall be placed, elected, of a Coloration 
“ or chosen in or to any office of mayor, alderman, recorder, SMrameut! 

“ bailiff, town clerk, common councilman, or other office of 
“ magistracy, or place, or trust, or other employment relating to 
" or concerning the government of any city, corporation, borough, 

“ cinque port, or otlier port town, that shall not have, within one 
“ year next before such election or choice, taken the Sacrament 
“ of the Lord’s Supper according to the rites of the Church of 
“ England, and in default hereof every such placing, election, 

“ and choice shall be void.” 

t Sect. 2. But by 5 Geo. 1. c. 6. s. 3. " All and every person But corporators 
and persons in actual possession of any office that are required who have 
by the above act to take tho sacrament of the Lord’s Supper, 
within one year next before his election or choice into such ment shall be 
office, shall be confirmed in their several and respective offices ewabibbed in 
and places, notwithstanding their omission to take the sacra- k®, remwd"or 
ment as aforesaid, and shall be indemnified, freed, and dis- proMcuted for 
charged of and from all incapacities, disabilities, forfeitures, »Dch ominion 
and penalties arising from such omission; and none of their 
acts, nor the acts not yet avoided of any who have been mem¬ 
bers of any corporation, or in actual possession of such offices, 
shall be questioned or avoided for or by reason of such omis¬ 
sion; but all such acts shall be and are hereby declared to be 
as good and effectual as if all and every such person and per¬ 
sons had taken the sacrament of the Lord’s Supper in manner 
aforesaid; nor shall any person or persons who shall be here¬ 
after placed, elected, or chosen in or to any the offices afore¬ 
said, be removed by the corporation or otherwise prosecuted 
“for or by reason of such omission; nor shall any incapacity, 

“ disability, forfeiture, or penalty be incurred by reason of the 

** same, ■ ■’ 
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**. 89 ^ 9 , ^uQtets 8ucb person be so, removed, or such prosecution 
“ be commeoced within six months after such person be placed 
'* or elected into his respective office as aforesaid; and, in case 
** of a prosecution, the same shall be carried on without wilful 
" delay.” 

t Sect. 5. It has been held, that persons chosen in bare free¬ 
men of a corporation, if they have no share in the magistracy or 
government thereof, need not take the sacrament. 

t Sect. 4. If a person be duly chosen ^hierman of a borough, 
and obtain a mandamus to the mayor to swear him in, 'and the 
mayor return that he was not elected alderman as by the writ is 
supposed, the plaintiff, on the trial of an issue on this return, 
must prove that he had received the sacrament within one year 
before his election, according to the statute IS Car. 2. st. 2.; for 
never having been admitted into the office, he is not within the 
5 Geo. 1. c. 6. although six months had expired from the time 
of his election; for it is the possession only that is protected by 
that act. 


Crswford «. t 5. But if a person be elected town clerk, and obtain a 
Powell, 3 Burr, mandamus for the delivery of the common seal, books, papers, 
1 Bl Rc 239 records of the corporation, and afterwards bring an action 
' for falsely returning that he was not duly elected town clerk, the 
plaintiff need not prove that he had received the sacrament pur¬ 
suant to the 13 Car. 2. st. 2; although the return to the man¬ 
damus were made within six months after his election; for, since 
the statute 5 Geo. 1. c. 6. s. 3. the election of a person who 
had not taken the sacrament within a year next preceding it is 
not void, but only voidable by a removal or prosecution within 
six months, and therefore after an undisturbed possession for 
that time the election is confirmed and become absolute. 


Marten V. Jen> f Sect. 6. So if a mayor is to be clioseli from among the jurats 
of a corporation, and a person be chosen a jurat without having 
received the sacrament within one year previous to his election, 
and after the expiration of six months without removal, or pro¬ 
secution, he is chosen mayo;, the .statute of 5 Geo. 1. c. 6. will 
operate so as to give him the benefit of non-prosecution, and 
remove his incapacity and disability arising from having neglected 
to receive the sacrament within the year before he was chosen 
jurat. 

Rex «. Monday, t Sect. 7. But although the statute 5 Geo. 1. c. 6. after the 

Cowp. 539. expiration of six montlis, operates as a protection to the posses¬ 
sion, yet ifthe objection to the not having received the sacrament 
within a year previous to the election be recently made before any 
possession, it will not bar the remedy: as if the person elected, 
ppon being refused to be sworn in, applies for a mandamus, the 
fact of his not having received the sacrament would be a suf¬ 
ficient ground of refusal. 

Hanbou'ff. 

Enuu, C^. f Sect. 8. The statute 13 Car. 2. st. 2. not only creates, a dis- 
^ person elected to jiold the office, but operates as 
prohibition to the electors, for it was made to exclude dissenters 

EipinuaeDig. office, and to disable them from serving; and therefore if a 
’ Protestant 






Pfotiefttiit be^^sGled'to 

upon a bye law of the (KHporation, for a fine fO#"«<^taeaa% ttpoQ 
bum die office, he may plead the Corporation Act, trod die Tokra* 
tion Act, 1 Will, and Maiy, c. 18. in bar to siich action.^ 

t Sect. 9 . But although a person who has not received the 
sacrament within one year is not eligible to any office within |he 
meaning of the 13 Car. 2. st. fi. yet it has been adjudged to be 
no excuse for a person bound to accept of a corporation office, 
that he is disabled^ receive the sacrament by having been 
excommunicated; for i( is incumbent on such person to remove 
the disability. 

Sect. 10. By the Test Act, 23 Car. 2. c. 2. it is enacted. 
That all and every person or persons that shall be admitted, 

' entered, placed, or taken into any office or offices, civil or 
military, or shall receive any pay, salary, fee, or wages by 
reason of any patent or grant of bis mmesty, or shall have com¬ 
mand or place of trust from or under his majesty, his heirs or 
successors, or by his or their authority, or by authority derived 
from him or them, within England, Wales, or Berwick upon 
Tweed, or in his majesty’s navy, or in the several islands of 
Jersey and Guernsey, or that shall be admitted into any service 
or employment in his majesty’s household or family, shall take 
the several oaths of supremacy and allegiance (a), and at the 
same time shall make and subscribe the Test, and shall also 
receive the Sacrament of the Lord’s Supper according-to the 
usage of the church of England, in some public church upon 
some Lord’s day, commonly called Sunday, immediately after 
divine service and sermon: And all and every person or per¬ 
sons aforesaid, that do or shall neglect or refuse to take the 
said oaths and sacrament, shall be ipso facto adjudged incapable 
and disabled in law to all intents and purposes whatsoever to 
have, occupy, or enjoy the said office or offices, employment or 
employments, or any part of them, or any profit or advantage 
appertaining to them or any of them; and every such office and 
place, employment and employments, shall be void, and is 
hereby adjudged void; and,«on conviction by information, pre¬ 
sentment, or indictment, shall be disabled in law, &c. and snail 
forfeit five hundred pounds.—But this act shall not extend to 
married women; to persons under eighteen years of age; to 
persons beyond seas; or to persons non compos mentis; or to 
constables, churchwardens, overseers, surveyors of the. high¬ 
way, or any like inferior civil officer; or to any office of forester 
or keeper of any park, chase, warren, or game; or bjpflilF of any 
manor or lands, nor to any like private officers.” 

•f* Sect. 11. By 1 Geo. 1. c. 13. s. 2. ** All and eveiy person 
and persons, as above described, and all ecclesiastical petfons, 
heads or governors of what denomination soever, and all ^ther 
members of colleges and stalls in any university,, that $ue or 
^shall be the foundation, or that do or shall enjoy any eidii- 
' bition, being of 'or as soon as they shdl attain tiie i^e ^ 
' ei|^teen years, and tdl persons teaching or reading to. pupils in 
'.any ttuiversity or elsewhere, and 'all stmool-maslw and ushers, 
YOJ.. I. B B ' and 
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S Mod. tsiU! 
Comb. $15.' 
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rs and ^ewher* ae, _ _ 

•« 0 fl 8 tid>)ea, and every piraon ahall act fft $. 
" ae^ant at tew, couoaellor at law, barrister, ndvoeate, atteaneyi^ 
** aoUcitor, (1) proctor, clerk, or notary, by praetkbgui way man* 
" per aa auch in any court or courts wbataoever in Engbuad, who 
a}iall be admitted into or enter upon any of the before^eu' 
** ^ned preferments, beneficea, ofBcea, or places, or aludl come 
** into any such capacity, &c. shall take the oaths of t^ef^ce 
" and supremacy, and subscribe the declaration. But this act 
** shall not extend to avoid any office of inheritance, sq as the. 
** person having such office substitute a deputy or deputies, and 
" such deputy or deputies shall qualify him or themselves pur- 
** suant to the directions of Car. 2. c. 2.” 


^ Aad the lud t S&it. 12. By 9 Geo. 2. c. 26. s. 3. All and every the per- 
|Mth*, &t;. thidl ** son and persons as above described, shall take and subscribe 
■'eftowiwSr ** oaths appointed by tlie 1 Geo. 1. c. 13. in such form aS by 
" that statute is directed, in the court of chancery, king’s bench, 
wiihin " common pleas, or exchequer, or at the general or quarter- 
g Sb months. K sessions of the county, city, or place where such person shall 
** be or reside, at any time within six calendar months after he or 
" they shall be admitted into or enter upon any such preferment, 
" benefice, office or place, or come into such capacity, or take 
“ upon him or them such practice, employment, or business 
’’as aforesaid; and all persons who, by 2dCar.2. c. 2. are 
” required to make and subscribe the declaration against tran- 
” substantiation, shall make and subscribe the said declaration at 
” the same places and at the same times as are by this act limited 
” for taking and subscribing the oaths aforesaid: and all persons 
” neglecting to take the oaths and subscribe the declaration 
” within the times hereby limited, shall incur the disabilities and 
” penalties inflicted by the said act, 25 Car. 2. c. 2.” 
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t 13. By 11 Geo. 1. e. 4. s. 4. “Mayors, bailiffs, or 
’* other chief officers, who shall be elected pursuant to the direc- 
" tions of tliis act, shall take the oath or oaths required by law 
’’ at the time of their admission into such office, before such 
’’ officer as shall preside at such election.” 
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t Sect. 14. But by 31 Geo. 3. c. 32. s. 18. ’’ No person shall 
** be summoned to take the oath of supremacy, or the oath of 
’’ allegiance, or to make the dc ciaration against trausubstantiation, 
’’ or be prosecuted for not obeying such summons.*’ 
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ab. diS. 
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otw. 910. Sect. 15. But it hath been adjuc^ed, that the persons disal^ed 

I Mod. 399. not taking the oaths, &c. lose only thew rig^t to the profes 

of their offices from the time of such disabiBty; but that they 
lose nothing vested in them before. 
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enaUe bioi al9«nildi.||lt 

takbM the abjuratioti,'': 

flaiiSm a^ill W\ 


3. c. 34. “ If aay person 
It at lasr, coonsellor at law, 
•ttemey, solicitor,,proctor, 
wlthbet " vaths 

asnqidred hj the 
O 8. eriaadeaadiabacribed 
' byasCar. 3. ck. 
r3h»pqBiiWsi:i»f.a p, N> iia 






amnio v«iy4tr^g ia m.iaAka 
of Act to make suidi jpersom 

** krteats and tHirposea wl^atioever, to hare, ocdij^rOr 1^07 tjbe m * 

" ai^ offlcesr yet it hath been strongly holden, that dtat^of 
one under spch a disabiN^, being instated in j^tt^ ' ^ . ' 

and' esecuting the' same without aity olnectton to hw *‘****^*^ •' ’’ 

For otbervtise not ‘ 


as to strangers. J^or otbervttse not t>£^ ttiQi^ 
trho no way inAii^ this law, but even those whose benefit lij 
iajtended to be advdlited by it, might be sufferers tor moih^*s 
fkult^ to which they are no wray'privy; and one chasm in sr Cbr- 
poration happening through the default of one head omoer| 
would perpetually yacate the acts of all others, whose authority, 
in respect of their admission into their otoces, or odierwise, may 
depei^ on his. 




li. As to the SBCOND offence of this kind, viz. that of going .a 

to any other place for religious worship Aan toe church, during 
the continuance of an office. ' ' ' 


Sect. 17. It is enacted by 5 Geo. 1. c. 4. ** That if any mayor. If « corponte > 
" bailiff, or other magistrate, in England, Wales, Berwick upoii wa^«tr»td ^ 

*' Tweed, Jersey or Guernsey, shall knowingly or wilfully resort 

•f to or be present at any public meeting for religious worship tbantliecbiBrcb.'" 

“ other than the church of England, as by law established, in the 

" gown or other peculiar habit, or attended with the ensign or ^ a^gbted. v): 

** the ensigns, of or belonging to such his office, that every such „ • .v 

*' mayor, bailiff, or other magistrate, beins thereof convicted by *’“*”** 

** due course of law, shall be disabled to hold such office or em- 
** ployments, and shall be adiudged incapable to bear any public 
** office or employment whatsoever within England, Wales, 

Berwick upon Tweed, Jersey, or Guernsey.” 


Of Nonconformity in Schoolmastere. 

As to the offence of teaching school without conforming to 
the church, so far as it concerns all persons in general. 

Sect. 1. By 23 Eliz. c. I. 8^6, 7. “ If any person or persons, Schooimsstei*^ 
" body politic or'corporate, shall keep or maintain any school- 
" master, who shall not repair to church according to the form 
" of toe said statute, or be allowed by the bishop or ordinary of 
the diocese, (who shall not take any thing for the said allow- teadi, 

" anee,) they shall forfeit for every month ten pounds; and sucb 
** schoolmaster presuming to teach contrary to toe said ac^ and; 

" beiim thereof convicted, shall be dimbled to be a teacher of 
'* youth, and shtdl suffer) imprisonment, without bail or mainprize;t 
" for one year.” 

Sect. 2. By 1 Jac. 1. c. 4. s. 9. '* No pewon shall keep .rmy No penop doSSll 
" acbod, or a schoolmastor, out of the uinversities or coHi^s ' 

** v£ tout reito, except it be= in some public or toBe grammanr: 

" aohetoh or ki some stfch nobleman’s or mtolewoaian’sj or gea-;i^],,^^| 
teiikfa. or g^ttttowinnna’s hoiiie* a* »««. iiQt.recwlitt|s,lbr>|^ 

** shaft be 8n«ciafty.^ft(m>UKklithttoBr 

** too amtobbth^ bishop* or guartotaelWi^itoUi^ e«i^ 

. B82 
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1 Vent. 41. ** of that diocese, upon pain, that as well the schoolmaster as 

Vide 19 Geo. 3. " algo the party that shall retain or maintain any such school- 
" master, contrary to the meaning of the said statute, shall forfeit 
" each of them, for every day so wittingly ofiending, forty shil- 
" lings.” 


Or except dis- «t Sect. 3. But by 1 Will, and Mary, c. 18. commonly called 
•enters qualified the Toleration Act, “ Neither the 23 Eliz. c. 1. nor any other 
Tofwa&n Ac» ** realm, made against papists, or popish 

(See the IS An. “ recusants, except 25 Car. 2. c. 2. and^^ Car. 2. st. 2. c. 1. 
at. 2. c. 7. and « shall be construed to extend to any person dissenting from the 
5 Geo. 1. c. 4.) « Church of England that shall take the oaths mentioned in the 
1 Stra. 58. u ^yf vV'’iIliam and Mary, and subscribe the declaration men- 
” tinned in the 30 Car. 2. c. 1.” 


Or Roman Ca- f Sect. 4. And by 31 Geo. 3. c. 32. s. 13. “ No ecclesiastic 
tliolics qualified ft qj. other person professing the Homan Catholic religion, who 
GeotV. C.32. ** shall take and subscribe the oath of allegiance, abjuration, and 

Sec post.' “declaration, thcrein-ineiilioned, shall be prosecuted in any 
“ court whatsoever, for teaching aiul instructing youth, as a tutor 
“ or schoolmaster, under the provisions and regulations of the 
" act.” 

(^' Offences in not coming to Church. 

For the better understanding of the offences of not coming to 
church, so far as the same refate to all persons in general, except 
such as are within the indulgence of the Toleration Act, I shall 
consider,— First, How far persons are punishable for their own 
absence from the church. Secondly, How far they arc punish¬ 
able for suffering such absence in others. 

In order to shew how’ far persons arc piiiiishable for their own 
absence, I shall consider the following particulars: First, What 
forfeitures of money, lands, or goods, such offenders incur. 
Secondly, In what manner they are to be proceeded against for 
those forfeitures. Thirdly, What other inconveniences they 
are subject unto. Fourthly, By what means they may be dis¬ 
charged. ^ 

As to the FIRST POINT, I shall consider. First, What for¬ 
feitures of money; and. Secondly, What forfeitures of lands and 
goods such offenders are liable unto. 

The forfeitures of money, to which they are liable, are three¬ 
fold:—1. That of twelve-pence for the absence of one Sunday, 
or other holyday. 2. That of twenty pounds for the absence of 
every-month contained in a conviction. 3. That of twenty pounds 
for the absence of every month after a conviction. 

I. The forfeiture of twelve-pence for the absence of one 
Sunday, or other holyday. 

Sect, I. This depends upon 1 Eliz. c. 2. by which it is en¬ 
acted, That all persons mhabiting within this realm, or any 
< " other the king’s dominions, shpli diligently and faithfully, 

rrrnimiawlrrt ** ■'o lawful OF reasonable excuse to be absent, endeavour 

to resort to their parish church or chapel accustomed, or upon 
c^^gn|^ :<'1|iMUibnable let tfaei%of, to some usdal: place where common 
. " prayer 



cfa. 86. oFi^cEi REuaioiN. 



“ prayer and such service of God shall be used, in sueb^Ume of 
“ let, upon every Sunday, and other days ordained and used to 
*' be kept as holydays, and then and there to abide, orderly 
" and soberly, dining the time of tlie common prayer, preaching, 
or other service of God, there to be used and ministered, upon 
pain of pttiiishment by the censures of the church, and also 
“ upon pain that every person so odending shall forfeit for evfry g 3 
“ such olfence twelve-pence.” (a) ^ 4 . *. 2 r,*S 8 . 

tbis forfeiture may be levied by the clmrchwaideiis, by distress, by warrant of one justice. 

Ill the exposition*^this statute, the following opinions have 
been holden. 


Sect, 2. JR’rsf, That the indictment needs not shew that the * Leon. S. 
party had no reasonable excuse for his absence, or that he is an 5, 

inhabitant within this realm, Scc., but that the defendant, if he Gib. S9i. 964. ‘ 
have any matter of this kind in his favour, ought to shew it. 

Sect. 3. Secondly, That if the spiritual court, proceeding upon 2 Roll.438.455. 
this statute, refuse to allow a reasonable excuse, they may be 
prohibited; but that if they proceed wholly on their own canons, ‘ 
they shall not be at all controuled by the common law, unless 
they act in derogation from it, as by questioning a matter not tri¬ 
able by them, ns the bounds of a parish, &c.; for they shall be 
presumed to be the best judges of their own laws. 

Sect. 4. Thirdly, That he who misbehaves himself in the 1 93. 

church, or misses either morning or evening prayer, or goes away 
before the whole service is over, is as much within the statute as Dalt. c. 45 '. f. 
he who is wholly absent; and that he who is absent from his own 1 Sid.301.830. 
parish church, shall be put to prove where he went to church. 2 K«b^i84 

Sect. 5. Fourthly, That the offence in not coming to church, 1 And. 139. 
consisting wholly 111 a non-feasance, and not supposing any act ^‘^^****g^ 
done, but barely the omissioii of what ought to be done, need 
not to be alleged in any certain place; for, properly speaking, it 
is not committed any where. 

11. The forfeiture of twenty pounds for the absence of a 

whole month, contained in a conviction. 

» 

Sect. 6. This depends upon 2.0 Eliz. c. I. s. 5. by which it is Petsonsabwat 
enacted, “ That every person, above the age of sixteen years, 

“ who shall not repair to some church, chapel, or usual place of a month. 

“ common prayer, but forbear the same, contrary to the tenor of. 

“ the said statute of 1 Eliz. c. 2. and being thereof lawfully conr Prec.ofDetJ»- 
“ victed, shall forfeit to the king, for every month which he or 
“ she shall so forbear, twenty pounds,” ^ 

In the exposition hereof it bath been resolved: 

Sect. 7 . First, That tliis statute, by inflicting twenty pounds it Co. 63. 
for a month’s absence, dispenses not with the forfeiture of' 
twelve-pence, given by 1 Eliz. c. 2. for the absence of one Sun¬ 
day; for both may well stand together, and the twelve-pence is 
immediately forfeited upon the absence of each particular day. 

Sect. 8 . Secondly, That these words, " being thereof lawfullj)r’ J' 1 ‘^/ 57 ,' 59 
" convicted,” are no more than the law would have implied if i Rod’f 
they had not been e.Ypressed, and therefore operate nothing. 

Prom 3 " 
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FrotB whence it follows, thet they neither cause the party to for* 
feit any thing by a conviction, unless judgment be given thereon, 
nor restrain the forfeiture to such offences only as are committed 
after a previous conviction, inasmuch as they mean no more than 
what the law provides of common right in every case, viz- that 
the party shall forfeit nothing till he be convicted. 

'Sect, y.- Thirdly, That he who is condemned on demurrer, or 
nihil dicit, is sufficiently convicted within the act; for whoever is 
adjudged is convict, though it follow not^hat every one who is 
convict is adjudged, &c. 

Sect, 10. Fourthly, That one who was sick for part of the 
time contained in an information upon this statute, shall not be 
at all excused by reason of such sickness, if it be proved that he 
was a recusant both before and after; for it shall be intended 
that he obstinately forbore during that time. 

Sect. 11. Fifthly, That the time of a month, intended by the 
statute, shall be computed not by the calendar, but by the num¬ 
ber of days, allowing twenty-eight days to each, according to the 
common rule of expounding statutes, which speak generally of a 
month. 

III. The forfeiture of twenty pounds for the absence of every 
month after a conviction. 

Personsconvict- Sect. 12, This depends upon 28, commonly called 29, Eliz. 
ed of not coming g. 6 . s. 4, and the 3 Jac. 1. c. 4. s. 8. 3. by which it is enacted, 
for*** *' offender being convicted of not coming to church, 

wMj month contrary to the purport of the statutes above mentioned, shall 
after conviction. « pay twenty pounds for every month after such conviction, until 
** conform himself and come to church.”^ 

S Mod. 240, i And. 294. 11 Co. 63. 3Kcb. 742. iVer. 143. 2Ver.711. Id. Ray. 77. 210. 
343.371,382.1224. 

As to the SECOND branch of this head, viz, what forfeiture of 
lands and goods such offenders are liable to. 


Yel. 100. 

Cro. Elia. 835. 
Cawley, 61. 


11 Co. 58.60. 
1 Boll. 89,90. 


C. Jac. 529. 


If persons con¬ 
victed shall not 
pay tlie penal¬ 
ties, the king 
may seize all 
their personal 
and two-thirds 
of their real 
estates. 


Sect, 13. 'i'his. depends also upon 29 Eliz. c. 6. s. 4. and 
3 Jac. 1. c. 4. s. 8,9. by which *it is enacted, “ That if the 
offender shall make default of payment of the twenty pound.s, 
“ both for every month contained in the conviction, and also for 
“ eveiy month subsequent, during which he shall not conform 
" himself to the church, the king shall take, seize, and enjoy, all 
“ his goods, and two parts of his hereditaments, leases, and 
“ farms, leaving the third part only of the same hereditaments, 
“ leases, and farms, to and for the maintenance and relief of the 
“ same offender, his wife, children, and family, notwithstanding 
“ any prior conveyance thereof, made by such offender, with 
“ power of revocation, or to the use of himself or his family.” 


And the king By the 3 J ac. 1. c. 4. s. 11. it is also enacted, that ” The king 
’ refuse the penalty of twenty pounds a month, though it be 

thoii^'^der' ** tendered according to law, and thereupon seize two parts of all 
ed„iu)d idze “ the hereditaments, leases, and farms, which at the time of such 
« seizure shall be, or afterwards shall come to any such offender, 
I to *oy to his use, or in trust for him, or at his disposi- 

“ tioD, 
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** ttoiif orwkereby» or in considera'tion whereof,'he or his ifomily 
*• shall he relieved, maintained, or kept, leaving unto him his 
"4;hief mansion-house as part of his third part.”* 

- In the construction of these statutes the following points have 
been resolved: 

_ , ^ 

_ Sect. 14. First, That the king, by making the election given i Jones, «4, *5.1 

him by 3 Jac. 1. to seize the offender’s hereditaments, etc., w** J 

waives the benefit of the twenty pounds a month, and the power 
of seizing the offender’s goods. 

Sect, 15. Secondly, That a recognizance or bond taken by such if Co. i, f. 
offenders, either in their own names, or in the names of others, J 
to their use, are within the 29 Eliz. c. 6; for the words are, 

** That the king shall take, seize, and enjoy, all the goods. Sec.,” 
which, in an act of parliament, will include the whole personal 
estate; and though a chose in action cannot properly be said to be 
“ taken,” or " seized,” yet may it properly enough be said to be 
" enjoyed.” 

Sect. 16. Thirdly, That no copyhold lands are within 29 Eliz. Owen, Sir. 
c. 6. (and by the same reason it seemeth that they are not within 
3 Jac. 1 . c. 4.) in respect of the prejudice which would accrue to 
the lord by the loss of his services, Scc. 


Sect. 17. Fourthly, That the profits of the land seized by the C. Eli*. 845. 
king, by force of 29 Eliz., for the non-payment of the twenty 
pounds a month, ought not to be applied to the satisfaction w. je mi . H, 
thereof, but that the lands ought to remain in the king’s hands, 
by way of pledge, till the whole forfeiture be paid some other 
way. But this construction of the statute seeming over severe, it 
was provided by 3 Jac. 1. c. 4. s. 5. “ That the profits of the 
** said lands should go towards the satisfaction of the twenty 
“ pounds.” 

Sect. 18 . Fifthly, It hath been questioned, whether an estate Lane, 105,10& i 
conveyed by another in trust for a recusant, be liable to be seized 
by force of the said statute of 29 Iflliz., because it expressly ’ * 

avoids such conveyances only as are made by the recusant him¬ 
self to his own use, Sfc. And, perhaps, if it shall plainly appear, 
that an estate is settled bona fide in trust for a recusant, by some 
friend of his, upon some other view, and not merely with an in- ' 

tent to evade the statute, it may be reasonable to exempt such a 
conveyance out of the meaning of it. However, it is clear from 
the express words of 3 Jac, 1. c. 4. s. 11. “That the king, upon lane,39. 

“ his waiving the forfeiture of the twenty pounds a month, may 
“ seize and take to his own use two parts of all the heredita- 
‘ ments, &c. which shall come to any such offenders, or to 
‘ others to their use, or in trust for them, or be at his or her dis- 

* position, or whereby such offender or his or her fadtily shall 
‘ be relieved, maintained, and kept; and also all other heredita- 
‘ ments, &c. in any wise, or at any time, liable to such seizure, or 

‘ Jo the penalties aforesaid, and the same to retain till every - 

* such onender shall conform, in lieu and full recompense of the < 

* twenty pounds monthly that during such seizure and retainer 
^ shall incur.” Alsb it u said, that the king may seize an estate 

which 
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which is granted to a recusant in trust for another; and it is cer¬ 
tain that the statute has made no express provision for the astui 
qtie trust. 

As to TUK sp:cond genkral head of this chapter, viz .—In 
what manner offenders of this nature are to be proceeded against 
for the forfeitures above-mentioned, I shall consider, First, 
Hchv they are to be proceeded against for the said forfeiture of 
tvvclve-peiice for the absence of every Sunday, &-c. Secondly, 
In what manner for the said forfeiture of twenty pounds for the 
absence of every month contained in a conviction. Thirdly, In 
what manner for the said forfeiture of twenty pounds for the ab¬ 
sence of every month after a conviction; and, Fourthly, In 
what manner they are to be proceeded against for the said for¬ 
feitures of lands and goods. 

I. As to the recovery of the said forfeiture of twelve-pence for 
the absence of every Sunday. 

Sect. If). It was enacted by I Eli/, c. 2. “ That the same 
“ should be levied by the church-wardens of the parish where 
“ such offence should be done, to the use of the poor of the 
“ same parish, of the goods, lands, and tenements of such 
“ offenders, by way of distress.” 

Onejusticp, Sect. GO. But this being defective in not shewing by whom, or 
f«^"n onhe" manner, such offenders should be convicted, or by whom 

party, or the the warrant for levying the said forfeiture should be granted, it 
oath of one wit- was further enacted by 3 Jac. 1 . c. 4. s. 27* “ That it shall be 
tlie*'euaft^*of “ justice of the peace of the limit, division, or 

twcive-pcncc " liberty, wherein the said party shall dwell, upon the confession 
for every Sun- “ of the party, or the oath of one witness, to call the said party 
abjen'r ** ** before him, and if he shall not nittki' a sufficient e.xcuse, and 
“ due proof thereof, to the satisfaction of the said justice of 
“ peace, that it ..hall be lawful for the said justice of peace to 
“ make a warrant to the church-warden of the said parish, where 
“ the said party shall dwell, to levy twelve-pence for every such 
" default, by distress and sale of tin; offender’s goods, rendering 
the overjilus to the said offender; and that in default of such 
“ distress, it shall be lawful for the said justice of peace to com- 
“ mit every such offender to )>rison until the said forfeiture shall 
“ be paid, which shall be employed to the use of the poor of the 
“ parish wherein the oft’einler siiall be resident or abiding at the 
“ time of the offence. ’ 


II. Ill what manner the said offenders are to be proceeded 
■igaiiist for ihe said forfeiture of twenty pounds for the absence 
of every month contained in a conviction. 

I shall consider. First, In what manner it may be recovtircd at 
ill.? king’s suit by way of indictment; Secondly, In what man¬ 
ner by way of action or information; and. Thirdly, In what 
mauner at the suit of the informer. 

And first, as to the recovery hereof at the suit of the king by 
way of indictment. 


The indlctroent 
vf a reciliaut 


Sect. 21. By the 23 Eliz. c. 1., s. 1). 


“ The justices of oyer, 
“ assize. 
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" assize, gaol-deliveiy, and quarter-sessions of the peace, might may beat ses- 
" inquire of and determine these offences within one year and a or in the 

day.” But by 29 Eliz. c. 6. s. 2. it was ordaiiifed, » That all rfigr'**" 

such convictions should be iii the King’s Bench, or at the ii Coiss. 

“ assizes, or general gaol-delivery, and not elsewhere.” However, 
by 3 Jac. 1. c. 4. s. 7. the jurisdiction of the sessions is revived. ’ 

5cc/. 22. By 29 Eliz. c. 6. s.S. and 5 Jac. 1. c.4. s. 7.'' Updn And if the of. 

" an indictineiit at the as.sizes, gaol-delivery, or general sessions of fender do not 
“ the peace, proclamation shall be made that the offender render hi** 

“ himself to the sherni^eforc the next assizes, gaol-delivery, or defaultsh^lbe 
“ sessions; and that if he shall not then appear of record, upon » conviction. 

“ such default recorded, the same shall be a couviction in law, as 
“ if a trial by verdict on the indictment had been recorded.” And 
by s. 9. “ Every such conviction shall be certified into the Ex- Salk. us. 

“ chequer, &c.” 

In the construction hereof it hath been resolved: 

Sect. 23. First, That such a conviction shall not be looked on i Vcm. 355. 
as a Judgment; for the words arc, “ it shall be a conviction in law, 

'' as if a trial, &c. had been recordedand consequently that it 
cannot bt; reversed by a writ of error, which cannot be brought 
on any record which is not a judgment; and therefore that the 
party lias no other remedv against an insufficient couviction, but 
to remove it into the exchequer, and quash it there. Also upon Vide Siilk. 145 . 
the same ground it has been holden, that a forfeiture due to the n t-". 65. 
king by force of such a conviction, shall not be taken to be with- 
in the exception of a general pardon, wliicli excepts “ ail for¬ 
feitures, 8tc. converted to a debt by judgment.” 

Sect. 24. Secondly, I'hat if the proclamation do not pursue the Palm. 40,41. 
statute, as if it appoint that the body shall bo rendered at next 
sessions, Sic., whereas by the statute it ought to order a render Lntw. Hif. 
to the sheriff^ and that before the next sessions, the conviction is 
insufficient. 

Seri. 2j. Thirdlif, That an actual personal appc'araucc of the Cawley, 164. 

defendant at the next sessions, &c. will no way avail him, unless 
,, 1 < 1 f 1 KeiJw. 180. 

the same be entered ui record. 

Seel. 2(i. It hath been holden, ’I'hat a man cannot be convicted 
by force of this statute npcMi a default on a proclamation, &c. in 
the King’s llench; because tliis court is not mentioned in the Hob. 30.5. 
statute. But, perhaps, this opinion may justly be questioned, be¬ 
cause the court of King’s Bench being the supreme court of 
assize, and gaol-delivery, &c. in the county where it sits, it .seems Sum. 156, 
lliat a statute, by giving any power to the courts of assize, or C. Car. 465. 
goal-delivery, does impliedly give the same to the court of King’s 
Bench, unless it have some restrictive words to the contrary. 

Sect. 27. If the defendant do appear, there is no doubt but that 
the proceedings ought to be according to the common course of 
law upon other indictments in all respects, except those which 
are within the restraint of 3 Jac. 1. c. 4. s. 16, 17. by which it is 
enacted : “ That no such indictment, nor any proclamation, out-^ Ajudgmoni, 

" lawry, or other proceeding thereupon, shall at any time here-^ an 

after be avoided, discharged, or reversed, by reason of any de- orprocIamatiiMi, 

" fault in form, or lack of form, or other defect whatsoever (other sh«ll not bo w- 

“ than 
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versed for de¬ 
fect of form, 

C. Car. d04. 
Ka^'tu. 434. 


11 -Co. 59. 65. 
1 Rol!. 95. 

C. Jac. 460. 


C. Car. 504. 
Show. 30!>. 

5 Mud. 141. 
3 Keb. 591. 


The forfeitares 
for recusancy, 
wlictlier of 
twelve-pence or 
twenty pounds, 
may be reco¬ 
vered by action 
or infoiuiatioii. 


(a) Dr. Foster’s 
case, 11 Co. 61, 
62.- 


C. Jac. 482, 
1 iridj;iii. 122, 
seems contrary. 


And die penal¬ 
ties shad lie dts- 
tribated in 
thirds, to the 
king, tlie p.-ur, 
and tbe in¬ 
former. 

2 Leon. 167. 

29 EUz. 6. i. 7. 


than by direct traverse to the point of not coming to church, 
** &c.); but the same indictment shall stand in force and be pro- 
ceeded upon; any such default of form, or other defect what- 
'* soever notwithstanding, unless the party so indicted shall coii- 
“ form, &c,’' 

However it hath been resolved: 

Sect. 28. First, That the party is only restrained from taking 
advantage of defects in the record itself, and that he may plead 
any collateral matter; as a pardon, or a{{trefois convict, &c. 

Sect. 29 . Secondli/, That he may even reverse a judgment after 
verdict for any such defect, in the record itself, as tends to the 
king’s prejudice; as the omission of a enpiatur, &c.; and that he 
may reverse an outlawry for any common defect, upon piilting in 
bail, and traversing the indictment as to the point of not coming 
to church; which is very agreeable to the purport of the whole 
clause, the latter part whereof seems manifestly tt* qualify the 
generality of the former. 

Secon dly. As to the recovery of the said forfeiture, by way of 
action or information, at the king’s suit. 

Sect. 30. By 3,5 Eliz. c. 1. s. 10. ‘‘ All and every the said 
*' pains, duties, forfeitures, and payments, shall and may be re- 
** covered and levied to her majesty’s use, by action of debt, bill, 
“ plaint, information, or otherwise, in any of the courts com- 
“ inonly called the King’s Bench, Common Pleas, or Exche- 
“ quer, in such sort, and in all respects, as by the ordinary course 
“ of the common laws of this realm any other debt duo by any 
“ such person in any other case should or may be recovered or 
“ levied, wherein no essoin, protection, or wager of law, shall be 
admitted or allowed.” 

Sect. 31. It is said,(u) That the principal end of making thi.s 
clause, was to enable the queen to proceed against the husband 
for the recusancy of his wife, which she could not <lo by virtu-? of 
any of the- former statutes, by which she had no other way of 
proceeding L ut by indictment, aqd consequently could not charge 
the hu.sband for the forfeiture of tin; wife, bccuii.se she could not 
make him a party to the "iiit, as she may by force of this statute. 
However, it is said, that on a com iction of the wife upon an in¬ 
dictment, the lands and leasts which the husband has in her right 
may be seized by the exchequer process. 

'rfiiRDLy, As to the manner in w'hich an inforui< r may proceed 
fur the forfeitures aforesaid. 

Sect. 32. By 23 Eliz. c. 1. s. 11. “ All forfeitures of any sums 
“ of money limited by that act shall be divided into three equal 
“ parts, whereof one third shall be to the queen, to her own use; 

“ one other third to the queen tor the relief of the poor in the 
parish where the offence shall be committed, to be delivered 
by the warrant of the principal officers in the receipt of the ex¬ 
chequer, without further warrant from her majesty; and the 
other third to such person as will sue for the same, in any court 
of record, by action of debt, bill, plaint, or information, in which 

“ suit 
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** suit no essoin, &c. shall be allowed; and that every person 
" which shall forfeit any sums of money by virtue of that act, 

and shall not be able, or shall fail to pay tlie same witliiu three 
“ months after judgment thereof given, shall be committed to 
“ prison, there to remain until he have paid the same sums, or 
" conform himself to go to church, and there do as is aforesaid.” 

Sect. 33. It has been objected (a), that this clause shall not ex- (a) Dr. Foster'* 
tend to the said forfeiture of twenty pounds a month for not com- iiCo.d8. 
ing to church, becau«<^the same is by the former part of this sta¬ 
tute given expressly to the queen, whereas the forfeitures for say¬ 
ing or hearing mass, and keeping an unlicensed schoolmaster, 
are inflicted by the same statute indeiiiiitely, and not expressly 
given to any one. From which it is argued (A), that this latter (*') See l Roll, 
clause of distribution ought only to be applied to the said inde- 
finite clauses, and not to take from the queen any part of that 
which was expressly given her before. Yet it has been answered 
and resolved (c), that it shall equally extend to all; for the limi- (c) Dr. Foster’s 
tation of the forfeiture to the queen is mere surplus, and no more 
than the law would have implied ; et expressiu eomm, qua tacith 
iusunt, nihil operatur. 

Sect. 34. Also it has been resolved (</), that an informer may (<i) Cuff’s case, 
sue not only for the third part which belongs to him, but for the i4ntl. 139,140. 
whole penalty in the behalf of himself and the king, and that the ’**'* 

judgment shall be, that they shall recover, 8lc. 


Sect, 35. Also it hath been adjudged, that neither the above- 
mentioned clause of 29 Eliz. c. o. which orders, “ That all con- 
“ victions upon 23 Eliz. shall be certified into the exchequer, and Sup- *• t3.33. 

also that the ofl’ender shall pay to the queen twenty pounds for 
“ every month contained in the indictment, &c.” nor the said 
clause in the 35 Eliz. c. 1. by which it is enacted, " That all the 
" said pains, &c. shall be recovered to the queen’s use,” do take 
away the suit of the informer against one not proceeded against 
by the king, or the third part of the penalty given him by G3 Eliz. ^ 2 ^ 

c. 1. : for the plain purport of both these acts is to further the i Roll. 92,93. 
punishment of recusants ; and therefore, in as much as they are 
in the affirmative, and consistent with G3 Eliz. they shall not be 
construed to abrogate any part of it. 


Sect. 36. Moreover it is manifest, that 29 Eliz. c. 0. extends 
only to the king’s suit by indictment, for the word “ indictment” 
is mentioned almost in every clause. 


Sect. 37. And it also follows from hence, that the second pa- Hob. 20 .>. 
ragraph of the said statute of 29 Eliz. w'hich enacts, “ That Con- H Do. €1. 
“ victions for this olfenco shall be only at assizes, gaol-delivery, 

" or the king's bench,” restrains only convictions upon indict¬ 
ments, and consequently docs not any way impeach the jurisdic¬ 
tion of the common pleas, or exchequer, as to the informations, 

&c. 


Sect. 38. It seems the better opinion upon comparing all the ji Co. 59.65. 
Books together, which differ much from one another both in 
stating the cases, and giving the reasons of the judgments relating c. J«c! 4 Si. 

to Noy.ilT. 
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iCim’ w *40 41 matter, that a conviction at the king’s suit, whether strictly 

2 10 ^’ or erroneous, may be pleaded to a suit by an informer, 

Bridg. laa.’ because, while it stands in force, it makes the party liable to the 

Lntw. 208 . forfeiture of twenty pounds a month, and no one ought to be 

punished twice for the same offence. ]iut it hath been resolved, 
that an erroneous, and stnnigly holdon, that a regular conviction 
by proclamation cannot be pleaded to a new suit by the king, 
because such a conviction is of no greater effect than a conviction 
by verdict, and consequently the king may waive it and begin 
anew. , •• 

C. Jac. 482. Sect. 39. But it seems very doubtful, whether the conviction 
« upon indictment can be pleaded to an inform- 

1 Baft Abr.294. “?»*“** her and her husband ; because the husband is not 

liable to pay the forfeiture recovered upon an indictment. 

Sect. 40. It seems that the onlinary method tff recovering the 
said forfeiture of twenty pounds for every month contained in a 
conviction, either at tlie suit of the king or of an informer, may 
sufficiently appear from what has been already said ; but there is 
an extraordinary remedy provitle<l by the same statute of ^29 Lliz. 
c. 6. to enforce the party to take care of the ])ayment of the for¬ 
feiture of twenty pounds for every mouth coinained in an indict¬ 
ment whereon he shall be convicted, by making his lands and 
goods liable to be seized by the king for the non-pay nrent thereof 
into the exchequer, upon such of the terms of Easter or Mi¬ 
chaelmas as shall be next after his conviction. But this extends 
not to a conviction by way of action, or information, as more fully 
a[>pears from the two next sections. 


HI. In what manner the forfeiture of twenty pounds for the 
absence of every month after a conviction is to be recovered. 


After conviction 
on an indict¬ 
ment, if the of¬ 
fender do not 
conform. Iso 
siiall .£20 a 
month, and, in 
default, iliu king 
may seiau his 
goods and two 
thirds of bis 
lands. 


Sect. 41. ft seems needless to inquire how far it may be re¬ 
covered by an action or information for it at the king’s suit, inas¬ 
much as the said statutes of 29 Eliz. c. 6. and .3 Jac. 1. have made 
a most effectual provision for the payment of it. by expressly en¬ 
acting, “ Tiiat every such offendi r. being once convicted, shall for 
“ every month after such convictinu, witliout any other indictment 
“ or conviction, pay iiitt> the Exchequer twice in the year, vh. 
“ in evei 7 I'-it«ter and MKhaelinas Term, as iiuieli as shall then 
remain unpaid, after the rate of i..euty pounds lor every inuiith 
'* after a conviction; and that for a default herein the king may 
“ seize all the goods, and two parts of the hcri’ditaiiicnts of such 
“ .nn offender, &c.” 


Cawley, 102, 
103. 


Vide supra, 
sect. 8. 


Vide infra, 
sect. 56. 


Sect. 42. But it seemoth that these clauses extend not to any 
conviction upon an information or action, &c. but only to a con¬ 
viction upon an indictment; for there is no other suit referred to 
besides that of indictment. Also it is said, that the said clauses 
extend to no convictions by verdict or otherwise, unless judgment 
be given thereon; because till then notliing is forfeited. And 
from the same ground it seems to follow’, that they would not 
have extemted to a conviction by default upon proclamation, if 
there had been no other words iii the statute to this ptirjiose than 
those by which it is enacted, “ That such a default recorded shall 

“ be 
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be as sufficient a conviction in law of the said offence whereof 

the party standeth indicted, as if upon the same indictment a 
" trial by verdict thereupon had proceeded and been recorded 
which words of themselves can by no means make such a convic¬ 
tion amount to a judgment after verdict, without which there can 
be no forfeiture upon any other conviction; and therefore it seem- 
eth that the forfeiture caused by such a conviction must depend 
upon the other clauses of the said statutes, and the constant tenor Sec2£>E1^.3.6. 
of our law books, which seem to suppose that a person so con- 
victed shall be liablo’toJ^he said forfeitures, as much as one against Caw 104 . 
whom a judgment is expressly given. 

IV. In what manner offenders of this nature are to be prose¬ 
cuted for the forfeiture of lands or goods. 

Sect. 43. It appears, ibat the king hath Lis election, either to Vide ante, sec. 
seize all the goods and two parts of the hereditaments and leases ^ 
of the offender, upon his making default in the payment of twenty 
pounds, lioth for e.very month contained in an iiuiictmcnt whereon 
he shall be convicted, and also for every month subsequent, or 
else to refuse the saitl penalty of twenty pounds a month, and 
thereupon to seize two parts of tlic hereditaniei.ts and leases of 
the offmider. 


Sect. 41. It alst) appears (a), that the king hath this advantage (a) Ante, sec. 
of seizing the lands and goods f)f tin; offender upon no other eon- 42. 
viction but such as followelh an indictment, nor even upon such 
a conviction without a judgment, unless it be catised by a default 
upon a proclumutiou. Therefore I shall add no more to this head, 
e.xccpt these two following observations: 


Sect, 45. First, That the king cannot seize the lands till it ap- 2 Instsrs. 
pears by the return of an inquisition, to that purpose to be awarded, ® 
of u'liat lands. Sac. the offender was seized, because the king’s title 
to lands ought always to appear of record. 


Sect, 40. Seconuly, 'riiat the king, according to the better ®'Cor. 2.14.25. 
opinion, may seize tire goods, but cannot grant them over, with- j ^ * ‘ 
out such an inquisition. • s R. Abr. 184. 


As to the THIRD cENEiiAi. HEAD of tliis Chapter, What 
disabilities and otlH;r incouviniiencies offenders of this kind are 
liable unto. 


Sect. 47. 13y 3 Jac. 1. c. 5. s. 8. “ No reemant convict .shall Xo recusant 
“ practise the common law of this realm as a counsellor, attorney, 

" or solicitor in the same; nor shall practise the civil law, as ad- ig'iJ'o^phyjic, 
“ vocate or proctor; nor })ractise physic ; nor use or exercise the or hold any mi* 
“ trade or art of an ajiothecary ; nor be judge, minister, clerk, or 
“ steward of or in any court, or bear any office in camp, troop, „£ ££(,£,. 
“ company of soldiers, or in any ship or fortress, but shall be ut- 
“ terly disabled for the same, and forfeit for every such offence 
“ one hundred pounds.” 

Sect. 48. By 3 Jac. 1. c. 5. s. 22. " Such recusants as shall be and shall be dis- 
“ convicted at the time of the death of any testator, or at the time 
" of granting of any administration, shall be disabl^ to be execiir 

« tors 
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“ tof» or adtninistrators; and no such persons shall be guardians 
" to any child, &c.” 

PersoM absent- Sect. 41). And by 23 Eliz. c. 1. it is enacted, “ That every par¬ 
ing church for « sQii forbearing the church twelve months, shall, on certificate 
myL'bound “ the'^eof into the king’s bench by the ordinary, a justice of assize 
to good beha- “ and gaol-deliveiy, or a justice of peace of the county where such 
viww, f‘ ofiender shall dwell or be, be bound with two sufficient sureties 

“ ill the sum of two hundred pounds at the least to the good be- 
“ haviour, and so continue bound until such offender shall con- 
form himself, &,c. 


As to the FOURTH GENERAL HEAD of this chapter, viz. By 
what means offenders of this nature may be discharged from the 
said forfeitures, &c. 

Seef. 50. By 23 Eliz. c. 1. s. 10. “ Every person guilty of the 
“ above-mentioned offences, who shall, before he be thereof in¬ 
judgment, con- “ dieted, or at his arraignment or trial, before judgment, submit 
form, he sball be « conform himself before the bishop of the diocese where he 
® shall be resident, or before the justices where he shall be indicted, 

“ arraigned, or tried (having not before made like submission at 
" any his trial, being indicted for his first like offence), shall upon 
“ his recognition of such submission in open assizes, or sessions 
of the county where such person shall be resident, be dis- 
cliarged of all and every the said offences against the said 
“ statute, 8cc. 


If a recusant Sect. 51. And by 29 Eliz. c. 6. s. fi. “ Whensoever any such 
shall conform or offender shall make submission, and become conformable, ac- 
of*£20*amotith* " cording to the form limited by the statute of 23 Eliz. c. 1 . or 
or seizure of ’ '* shall fortune to die, then no forfeiture of twenty pounds for any 
lands shall cn- « month, or seizure of the lands of the same offender, from and 
*“■ " after such submission and conformity, or death, and full satisfac- 

" tion of all the arrearages of twenty pounds monthly, before such 
“ seizure due or payable, shall ensue, or be continued against such 
“ offender, so long as the same jierson shall continue in coming 
'* to divine siTvice, according to ihe intent of the said statute.” 

Sect. 52. But this statute being thought not to give sufficient 
encouragement to such jicrsons to conform to the Church, be¬ 
cause by the most favourable cons:, uction that could be made, it 
still obliged them lopay such debts as were due to the king by force 
1 Boll. 94. of a judgment, ii was enacted by 1 Jac. 1. c. 4. s. 2. “That a re- 
“ cusant, conforming himself according to the meaning of the 
“ above-mentioned statutes. See. shall, during such conformity, be 
“ discharged of all penalties which he might othet wise sustain by 
“ reason of his recusancy.” 

Sect. 53. And it hath been resolved, that such conformity may, 
“ by force of this statute, be pleaded, as well to the suit of an iu- 
“ former as to that of the king; and that after judgment it will be 
" a good ground for an audita querela against an informer; and 
" also may be pleaded against the king before execution awarded.” 

Sav'd. 130. Seeit. 54. However, there seems to be no remedy for such a 
S Sbov. 331* person 


R»ig.391.4S6. 
« Jon. 187. 

1 Mod. 213. 

1 Roll. S3. 
«Biilsfc324. 











Ch. 26. OFFEJ^GES AGAfJ^ST' E^IGIOK. 


person to get a restitution of such of the profits of his lauds as have 
been actually taken by the king. 

Sect. 55. It seemed very doubtful, before 1 Jac. l.c. 4. how if an heir be no’ 
far the lands of an heir were chargeable with the forfeitures incur- rccusant,orcon- 
red by his ancestor in respect of his recusancy; but this seems to 
be for the most part cleared by the said statute 1 Jac. 1. c. 4. penalties of hw 
s. 3. which enacts, “ That if any recusant shall die, his heir ancettor’s reeu- 
“ being no recusant, every such heir shall be freed and discharged 
“ from all and singular the penalties, charges, and incumbrances 
“ happening in respect or by reason of his or her ancestor’s recu- pj, 

“ sancy; and if at the decease of any such recusant his heir shall 106 . ’ 

“ be a recusant, and after shall conform and take the oath of su- 

preinacy before the archbishop or bishop of the diocese, such ‘ 

“ heir shall also be freed and discharged.” 

By I Jac. 1. c. 4. s. 4. " Provided, that if the heir of any re- Rectuams whh- 
* ensant shall happen to be within the age of sixteen years at the in Mxieen years 
“ time of the decease of his or her ancestor, and shall, after he 
“ or she attain sixteen years, become a recusant, any such heir cestor, confom- 
“ shall not be freed and discharged from the penalties, charges, ing afterwards, 
" and incumbrances of his or her ancestor’s recusancy, until he <i‘sci>afgcd. 
“ or she shall submit and conform,” 


By 1 Jac. 1. c. 4. s. 5. it is further enacted, “ That when any But if two thirds 
“ seizure shall be had of the two parts of any lands, &c. of any 
“ such recusant, as aforesaid, and such recusant shall die (the tjn. 

‘‘debt or duty by reason of such recusancy not satisfied), the shall be hoiden 
“ same two parts shall oontiiiue in the king’s possession until the !'** *1]^penalty 
“ residue of the said debt or duly be satisfied. But the king shall ‘ 

“ not seize or extend any third part desetmding to any such heirs, 

“ or any part thereof, either hy reason of the recusancy of his or 
“ her ancestor, or of the recusancy of any such heir.” 

Sect. 56. It seems, by the manifest purport of this statute, that 
the heir of a recusant, being also a recusant himself, has no re¬ 
medy, but by couforniing, to free bis fee-siniplo lands from any 
of the forfeitures incurred by the conviction of his ancestor, w he¬ 
ther the lands were seized in th6 ancestor’s life or not. 


Sect. 57. However it is said, that the lands in fee-tail, which Moor, 523. 
he claims from such ancestor, are no way chargeable, after the ^ 
death of the ancestor, with any forfeitures upon a conviction by jog, iio, 
proclamation (which has no greater effect than a verdict recorded,) 150.159.152. 
but only with such as are due upon a judgment; which, as it is 
agreed, charge an heir in tail by force of 33 Hen. 8. c. 39. s. 29. 
which makes an heir chargeable with the debts of his ancestor by 
judgment, recognizance, obligation, or other specialty. But per¬ 
haps the authority of those opinions may justly be questioned; for 
though a conviction by proclamation amount not to a judgment, 
yet surely it cannot be inferior to an obligation. And therefore, 
perhaps, the books cited in the margin are misreported in this Vide sup .». 32. 
particular, and the more proper distinction may be this That an 
heir in. tail is chargeable only with the forfeitures of those months 
which are contained in the indictment itself, on which a judgment 
is afterwards given, or a conviction by proclamation recorded, 

and 
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and not for the months subsequent to such conviction or procla¬ 
mation, inasmuch as the first seem to be debts appearing of re¬ 
cord, tlie latter nut. And the same distinction seems applicable 
to such lands in tail of an heir who conforms, as were seized in 
the ancestor’s life; but it is clear that such only of his lands as 
were so seized are in any case liabh;, whether he claim them in 
foe-simple or tail. 


Offence of suffering Absence from Church. 

4 Can. SI. Having shewn how far all persons in guncral arc punishable for 
3Bufn.B. L. their own absence from the church, I am now to shew how far 
they may be punished for the absence of others. 


Ifamasterkecp Sect.l. BySJac. 1 . c.4. S.3C. “ Whosoevci shall willingly maiii- 
8 rervaiit or t( tajj] retain, relieve, keep, or harbour, in his house, any servant, 
loots church a sojoumer, or stranger, who shall not go to some church or cha- 

inonth, he is lia- pel, OF usual place of common prayer, to hear divine service, 

® “ but shall forbear the same for the space of one mouth together, 

“ not having a reasonable excuse, Su*. shall fur every month that 
“ he shall keep such servant, &c. forfeit ten pounds.” 


If a master, &c, 
retain any who 
neglect church, 
he is liable. 


Sect. ‘2. Ily .‘5 Jac. 1. c, 4. s. 33. “ Whosoever shall retain or 
“ keep in his service, fee, or livery, any person which shall not go 
“ to or repair to some church, chapel, or usual place of common 
“ prayer, to hear divine service, btit shall forbear the same by the 
“ space of one inuiith together, shall forfeit ten pounds for every 
“ month, &c.” 


But a son or a Sect. 3. But by 3 .Jac. 1. c. 4. s. .34. it is provided, “ That this 
dau^literwho « get shall not in any wise extend to punish any person for main- 
a pooSher or ' taiuing, retaining, relieving, keeping or harbouring his father or 
mother,shall not “ mother wanting, without fraud or covin, other habitation or suf- 
be liable. « licient maintenance ; or the ward of any such person ; or any 
“ person that shall be committed by authority to the custody of 
“ any by whom they shall be so maintained, retained, relieved, &c.” 


Theotrenccinay 
be tried either ut « 
sessions orin the 
superior courts. 


Sect. 4. And by 3 Jac. c. 4. s. 3G. “ This offence may be in¬ 
quired of, heard, and determined before the king’s bench, at the 
assizes, gaol delivery, and in general or quarter-sessions of the 
county or place where the offence shall be committed.” 


Of Popish Recusancy. 

And now we are come to offences against the established 
church more immediately relating to tliose of the Popish Re¬ 
ligion. 

^man Caiho- t But as most of those penalties to which Popish Recusants 
exposed may now be avoided, by complying with the injunc- 
claration ott ** * modem act of parliament, it may be necessary to pre- 

Mth. raise, that, by 31 Geo. 3. c. 3i2. s. 3. “ Persons professing the 

“ Roman Catholic religion may personally appear in any of his 
“ majesty’s courts of Chancery, King’s Bench, Common Pleas, 
“ or Exchequer, at Westminster, or in any court of general 
” quarter-sessions of and for the county, city, or place, where 
such person shall reside, aud there in open court, between the 

“ hours 





■f** hofirs of nine in the morning and two in the afternoon, take, ^ ‘ 

** make, and subscribe the following declaration and oath, vii, 

*• I, A. B., do hereby declare, that 1 do profess the Roman Dedwation. ‘i: 
" Catholic religion. . 

" I, AtB., do sincerely promise and swear. That Iwdl be OaihofaUe- ' 
" faithful and bear true allegiance to his majesty King George ^ce.obe. 

** the Third, and him will defend to the utmost of my power 
“ against all conspiracies and attempts whatever that shall be made bj per- 

" against his person? CQjwn, or dignity; and 1 will do mr utmost ions profewiag 
** endeavour to disclose and make known to his majesty. Ids heirs, ' 

and successors, all treasons and traitorous conspiracies which 
may be formed against him, or them: And I do faithfully pro- 
" mise to maintain, support, and defend, to the utmost of my 
“ power, the succession of the crown; which succession, by an 
'' act intitled. An act for the further Limitation of the Crown, 
and better securing the Rights and Liberties of the Suigect, is '* 

** and stands limited to the princess Sophia, electress and duchess 
** dowager of Hanover, and the heirs of her body, being Pro- 
testants; hereby utterly renouncing and abjuring any obedience 
“ or allegiance unto any other person claiming or pretending a 
" right to the crown of these realms; And I do swear, that I do 
“ reject and detest, as an unchristian and impious position, that 
“ it is lawful to murder or destroy any person or persons what- 
soever, for or under pretence of their being heretics or infidels; 
and also that unchristian and impious principle, that faith is 
not to be kept with heretics or infidels: And I further de- 
“ dare, that it is not an article of my faith, and that 1 do 
** renounce,'reject, and abjure the opinion, that princes excom- 
** niunicatcd by the pope and council, or any authority of the See 
of Rome, or by any authority whatsoever, may be deposed or 
murdered by their subjects, or any person whatsoever: And 
1 do promise, that 1 will not hold, maintain, or abet any such 
** opinion, or any other opinions contrary to what is expressed 
** in this declaration: And I do declare, that 1 do not believe 
that the pope of Rome, or any other foreign prince, prelate, 

“ state, or potentate, hath, or ought to have, any temporal or civil 
"jurisdiction, power, superiority, or pre-eminence, directly or 
" indirectly, within this realm: And 1 do solemnly, in the pre- 
** sence of God, profess, testify, and declare, that 1 do make this 
declaration, and every part thereof, in the plain and ordinary 
" sense of the words of this oath, without any evasion, equivoca- 
" tion, or mental reservation whatever; and without any dispen- 
“ sation already granted by the pope, or any authority of the See 
“ of Rome, or any person whatever; and without thinking that 
“ I am or can be acquitted before God or man, or absolved of 
■" this declaration, or any part thereof, although the pope or any 
■‘‘other person or authority whatsoever shall dispense with or 
‘‘ annul the same, or declare that it was null or void/' 

By 31 Geo. 3. c. 32. a. 3. " The said declaration and oath The officer of 
shall be subscribed by the person faking and makii^ Ao same tte court 
" wiA the name at lengA, if .such person can write, ;or wiA his 
" mark, the name being written by Ae offiw* where , speh per- ejismtioa 
(ouu ' 'v cc 800 ' 

” ' 4 -' 







oatli having 

been made, 
which shall be 
suffident evi* 
deoce. 



^#iii i$(Uiaot mite, such {^rson or such officer^ as the 
ttl^g the title, addition, and place of abode of such 
** son, and shall remain in such court of record; and the proper ' 
** oftcer of such court respectively with whom the custody of 
" such record shall remain, shall make, subscribe, and didiVOr a *' 
“ certificate of such declaration and oath having been duly made, 
*^taken, and subscribed, to the person who shall have so made, 
taken, and subscribed the same, if the same shall be demanded, 

" immediately, for .which certificate there shall be paid no greater 
“ fee or reward than two shillings; aiyl such certificate, upon 
“ proof of the certifier’s band, and that he acted as such officer, 
shall be competent and sufficient evidence of such person’^ 

“ having duly made, taken, and subscribed such declaration and 
“ oath, unless die same shall be falsified.” 

Jisttof perwM t Sy 31 Geo. 3. c. 32. a. 2. “ The said officer, with whom 
who have taken « juch records are kept as aforesaid, shall yearly, on or before 


the oaUi, to be 
tnuumitted to 
the privy 
council. 


** the 25th December, transmit to the clerk of his majes^’s most 
" honourable privy council, lists of the persons, with their titles, 
“ additions, and places of abode, who shall have made and sub* 
** scribed such declaration and oath in the preceding year.” 


Ko person t And by SI Geo. 3. c. 32. s. 3. " No person,professing the 
tdang the rath “ Roman Catholic religion, who shall take and subscribe the 
Irn'To " therein appointed to be taken and subscribed, shall be 
secuted on m'y “ convicted or prosecuted upon, or shall be liable to be prose* 
statute against “ cuted upon, the said statutes of 1 Eliz. c. 2 .; the 23 Elk. 

Boncorfomiiy « 1 . (jjg 29 Eliz. c. 6 .; the 35 Eliz. c. 2 .; the 1 Jac. 1 . c. 4 .; 
inwor ip. „ ^ 2 ^ ^ ^ g _ 

“ or any of them, or upon any other statute, or any other law of 
“ this realm, by indictment, information, action of debt, or other* 
wise; or shall be prosecuted in any ecclesiastical court for 
" not resorting or repairing to his or her parish church or cliapcl, 
“ or some other usual place of common prayer, to hear divine 
" service, and join in public worship according to the forms and 
" rites of the Church of England, as by law established.” 

But, for the better understending of ffiis subject, I shall con* 
aider, Fiest, The above raeationed offience of not coming to 
church, $0 far as it particularly concerns Roman Catholics. 
Seconblv, The offence of saying or hearing mass, or other 
Popish service. Thiedi.y, The offence of not making a decla* 
tation against popery. Fotetuly, The offence of promoting 
or encouraging the Pojnsh religion. 

And Fiest, as to the said offence of not coining to church, so 
'? 3 Bum E. L particularly concerns those of the Popish religion, who 

' ito. ’ ha respect hereof are commonly called Popish recusants; X shall 
consider, First, How for such recusants are punishable in thar 
*' own persons. Secondly, How fiur they make others liable to be 

punished. 


I. How fiir.popish recusants are punishable in their own per* 
sons. ' . 




i 


Skin. 99 . 




' I 




' ibii to a^ny pArtiailtu* disabilities* 

.stisd lotbjw to which no othersi^Uw^^ 

; under the following 

bf That of pre8^iti,||:^;^. a^8'^ 

3. Thai of a^ public office or <j|i^e; v ^V ^at w 

cbMnmg.any f^. of a.,]|)p.sl|>i^d's persotki^. issi^to/^ 
jfdaimipg' an estata>.)^ ' or by of doi^ai-, , wer a 

;;ii^9t}^e.^pd|ist lavi^,„j.^^'^>' -.V ’';■’',. . -, ^,,. 


miles of London. 


keeping 


coming' 


THiBDUy, They are liable to the following forfeitures: I. 

T^t of two parts of a jointure or dower, 2. That of twen^ 

^unds for not receiving the sacrament yearly aftet conformity. 

3 . That of one hundred pounds for an unlawful marriage. 4. 

That of one hundred pounds for an omission of lawful baptism. ■ m 
5. That of twenty pounds for an unlawful burial. ; 

Lastly, They are subject to the following inconveniences; 

1 . That their houses may be searched for reliques, whether they 

be toen or women. 2. That if they be women and marned, li'4^. 

ffiey may be committed, Stc. 

Sect^'l- AS'to the First of the said disabilities, viz. That of 
bringing .an action, it is enacted byS Jac. 1. c.5. s.11,12. “That 
“ every popish recusant convict shall stand to all intents and briug^c&l^l 
“ purposes disabled, as a person lawfully excommunicated, 

" as if such person had been so denounced and excommunicated c.4, . 

“ according to the laws of this realm, until he or she shall conr 
« form, &c. And that every person sued by such person so 
“ disabled, may plead the same in disabling of such plaintiff, as 2Jo’ne!,ifir/'’' 
“ if he or she were excommunicated by sentence in the ecctesias- 
“ tiCal court. Except the action of such, recusant do concern 
“ some hereditament or lease, which is not to be seised into the 4 Com. 55 . ; 

“ kihg’s bauds by for©} of some* law concerning recusancy.” 

In the expoMtion hereof it hath been resolved, ‘ 

y Sect. That the plea of such a convictimi, like 8^ ' « 

pther.^eUs in disability, ought to be pleaded before imparlance, jg’ ‘ - 
•aj^ idib to conclude with a demand,. “ if the plaintiff shall be a Mod. 43. 
'"muhvered.”- > »' i'jik 

Sect. 3, ,Se0^j Tbat such plea ought before Noy,U9.'<.v,;^ 

.Whftju^es iffie conviction was, that the court may know where • • 

tp lend for B clrtfficato therpo^if it be denied; and also that the 
fUodifd itrnif, :^ 9 t at least a dei^cat© thereof, ought to bejffimt^ 

1 diately pri^uced, imcatding’^ the general rule of the law* as to 


!Uit Hctl. ird.. 









the def^dant cannot plead 


That it jtnUBt appear, 
ass,, p(ti tUeV; or b;Ittoiper avermenta, mat th 
of pbpii'h re^ani^, berause no recusal 
are wi^hi the i^d tdiause; however, ttiv 
icrth bv alleging; that this ptaioliff, 

. 5^, &. And some have gone io,<W!8»:t ‘ ’' ^ ..;a 

recoaants convict, i ’ 

eod that th^ are not be admitted as ^ ^ 

nesses in an^ cause; but this seems* to be a Gonslrti^Ott^fl 
severe; for inasmur^ as this, like all other penal statutes^ 



l:Ap.l8t.Tr. 

|«8.- 

^'Cswfcy.SlS. 
1 VUalCom. 



* construed strictly, and the words thereof are no mdtntl^ni 




^ that such persons shall stand disabled, 8cc* as , 

**'excommunicate, 8cc.” and the purport thereof may be funy s^ 
tished by the disability to bring any action, it seems to be lob^ 
rigorous to carry them farther. >, ■ 

Sect. 7. As to the Second of.the smd disabilities, wx.' Tlkt 


:pm"' ■•' 


eo. 3.^80, 


of presenting to a church, the same being at this day teito^ed 
.am^andif- by IS Anne, c. 2. to all persons making profession of the popish 
religion, I shall refer the reader, for the matters relating to tiiis 
i%ySlwB(n^ head* to the section concerning " Promoting the Popish Heli- 
' ' gion,'^ (post, p. 399-) wherein is shewn how pe«ml it is, hmfefy 1^ 

profess the said religion; and I shall only take no^cc^ 
place, that, by 1 Will, and Mary, c. 26. s. 4. “ If th^s toij^ee, 

" mor^agee, or grantee, of any avoidance whereof tum t s|all 
" be for any popish recusant convict, shall preKQtwithout;|Wu^ 

" notice in writing of the avoidance to the umver8ij^,.8tc.^|li^^ 
“three months after the avoidance, be forfeitS’.Bve. butmied 
" pounds.” 

Sect. 8. As to the Thisd of the said disabilities, vu. !|1ft of., 
bearing any ^blic office or charge, it is enitoted 
c. 5. s. 9' “ That no popish recusant convict shaHijCX^iS^lliiy 
«• ‘‘public office or charge in the commonwealth, but be 
*• ‘ "utterly disabled to exermse^io same by himself Of h^dff^.” 

Sect. 9< It is observable, that this clause is . mbto s^puf^y 
penned Uian that which immediately precedesj^ .. 

i^ecusants iu genertd, as to tbe^ullowing pardepb^: L. ' 

extends to all public offices and CMfges J ^ 

A ^.1 - .1 I •',i. ^1:“ “ ' 

suph,- 

nbwbg of. the exer^. pf ^ b^oa % 

■' Pa^s^ were.,also .disalW'.by.lNrSt^db^liTil^ 

'cJ24>-:itul\Vi^m''4«.''c>'23i''#oin feactyittt.Vp9ii ’.' 

.courts or Jumipe. as 
clerks, or | 
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V mqttlr&g 't<i'''ii^^io .^!:.ii| 
IIe^ inihe steaded 






'ff!iitlf:(pll|;0f tUe^ abjnra^a> aod decliwtionv''.|ie^^K^^^^^^ 

'**",l^l=i|pdfeWa'to''b 0 'ttkdtt^ai^ aubscribed, 

■^-^l^red; ta^«n, and subacribed in the same cnwr^t^ 
^^'h^& 5 ‘%drah 8 U be registered in the same manner) as 
/'•^ dira declmiStwn in the room of whfch it is herelry sdba^ftidpEiiit, ! 


®%,’- 


8td>^ritmd»,gnd,registered} and when so taken, suhscdbedi ,a>td^^, 


rejps^t^«:8lIa^) for the purpose of enabling personssprofessi^ 


the Roman Catholic religion to act in the Capacities afoi^ip) 
",..ot,apy(,of them, Imve the same effect and operation, ta, 

'/ t^tsi coiistractibns, and purposes whatsoever, as the oaths.|^ -> 
. ^^atipn hr the room of which it is hereby substituted.” ; 

' ■ ^ilfl'Geq. 3. 'd 32. s. 7. it is also enacted, *‘ That if any 



■'bbbr, or any other paroclual or ward office,' and siich person: , 

4>a 4’al'A aan/\n K»m saiav /af fliA aftMt - inrctcra^ '• ■ .-.T- •sX%M 


’** sl^ii scruple to take upon him any of the said offices^ inregira 


shidf and may eaeciite such office or employment by a s^ 
i^’^ent depu^, by him to be provided, that shall comply with ; ’ S 
> '*1:^ laws in this behalf; but the said deputy shall be s^wed. 

ttpptoved by such person or persons, in such nrann^t’ .*ta V';k'3m 
^ . officer dr officers respectively should by law have been 


to the Toubth of the said disabilities, 
pvt ofahusbaod's personal estate, it is 

: Al 10. That eVarv womam ’beina"tt!'''irboish -95iS 


f*That every woman,’beiag:;^/fbj«p^^-5 
" ‘ (^ictXhw hitsband not standing convic^ bf 5^ 
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“ shall be married otherwise than according to the church of 
" England.” 

Sect. 11. As to the Fifth of the said disabilities, via. that of 
claiming an estate by the courtesy, or by way of dower, &c. it is 
enacted by 3 Jac. 1. c. 5. s. 13. “^'hat every man who, being a 
“ ijopish recusant convict, shall be married otherwise than in 
the chnrt'b, <iis- « some Open church or chapel, and otherwise than according to 
a e to 10 < „ orders of the Church of England, by a minister lawfully an- 

thorised, shall be disabled to have any estate, as tenant by the 
“ courtesy; and that evci’y woman, being*^a popish recusant con* 
“ vict, who shall be married in other form than as aforesaid, shall 
“ be disabled to claim her dower, or joinliire, or widow’s estate, 
» See.” 

Sect. I'i. As to the First of the above-mentioned restraints, 
viz. that from going above five miles from home, &c. it is enacted 
rcraoving^Xw by 35 Eliz. c. 2. and 3 .lac. 1. c, .'). s. G, 7. “ That every popish 
“ recusant convict sh.all repair to his place of dwelling, &c., and 
“ not remove above five; miles from thence, unless he be urged by 
" process, &c., or have a license from the privy council, &c., or 
“ under the hands and seals of four justices of peace, with the 
“ assent in writing of the licutenunt of the county, or of the 
“ bishop. See. (every license of whi<*li kind, by justices of peace, 
“ must express both the particular cause anil the time for which it 
“ is given, and ought not to be granted without a previous oath of 
“ some reasonable cause,) under pain of forfeiting all his goods 
“ and hereditaments (whether freehold or copyhold) for his life, 
“ or of abjuring the realm if he be not worth twenty marks a 
“ year, or forty pounds in goods, unless he recant before convic- 
“ tion, and also continue conformable.” 

Sect. 13. Note, that the privy council may grant such license 
without any special cause or oath, Scc., but that the justices of 
peace cannot. And it hath been resolved, that in pleading a 
license of justices of peace, you must expressly shew that it was 
made under their hands and seals, and also set forth the cause in 
particular for which it was granted, and the time for which it was 
limited, and that the party was sworn to the truth of such cause, 
&c. 

Sect. 14. It is said, that if the same person be both a justice Oi 
peace and a lieuicuaut, he cunnot both join in a license as Justice 
of peace, and also give his assent as lieutenant, but can only act in 
one capacity. 

Sect. 15. It seems that the miles shall be computed according 
to the English manner, allowing .5280 feet, or 17& yards, to each 
mile, and that the same shall be reckoned, not by straight lines, as 
a bird or arrow may fly, but according to the nearest and most 
usual way. 

Serf. 16. As to the Skcond of the above-mentioned restraints, 
s. that which relates to, the coming to court, it is enacted by 

popish Fecttsast convict shall come 
prwnccrftiic " the court or hoiiae where the king, or his.heir appiwent, 
shall be, unless he be commanded so td do by the king, upon 
piift of one hundnyi pounds, 

tAnd 


Popish recu¬ 
sant convicts 
married other 
than according 
.to the rites of 


any estate hy 
€»urfesy or by 
, dower. 


P«l<ish'recusant 
convicts re- 
5traiiic4) from 


five niijcs from 
bomc. 


3 Bum, E. L. 
16i. 165. 


Scc Cawl, 128, 
iva, &c. 207, 
208. 


C. Jac. 352. 
.1 Bnl. 108. 
Moor, 836. 


C. Jac. S52. 
1 Roll. 108. 
JVioor, 836, 


Cawl. 130,131 
C. Elia. 212. 


Popish recusant 


Itin; 
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it And.it is further enacted by 30 Car. 3* 8t« 4. ». 5,6, “ That onpftlnofbeisg^ 
every peer of this realm and member of the House <rf Peers, ^>«Wed, &;c. 
aud every peer of Scotland or Ireland, being of the age of one 
and. twenty years or upwards, not having taken the .said oaths, 
and made and subscribed the declaration; and every member 
of the House of Commons, not having taken the oaths and 
subscribed the declaration; and every popish recusant convict, 
who shall come advisedly into, or remain in the presence of the 
kiug and queen, or shall come into the court or house where 
they, or any of themr reside, shall be disabled to hold or exe¬ 
cute any office or place of trust, civil or military, or to sue in 
law or equity, or to be art executor, &c., or capable of any 
legacy or deed of gift, and shall forcit for every wilful offence 
five hundred pounds, unless .such person do, within the term 
next after such his couiiug or remaining, take the oaths of alle¬ 
giance and supremacy, aud make the declaration against tran- 
substantiation and the invocation of saints, dec. in the court of 
Chanceiy,” 


t But by 31 Geo. 3. c. 32. s. 20. it is enacted, “ That no But no Catliolie 
“ peer of Great Britain or Ireland, or member of the House of 
“ Peers of Great Hriluin, or of the kingdom of Ireland, profess- appoinfedoath 
“■ ing the Rouian Catholic religion, who shall take and subscribe shall bcliaWeto 
“ the oath of allegiaiux*, abjuration and declaration, hereinbefore 
appointed to be taken and subscribed, shall be liable to be ^ 2 ^ 

“ prosecuted for such offence in the said act .‘JO Car. 2. st. 2. or s. 5. 

“ be liable to any of the pains, penalties, forfeitures and disablli- 
“ ties, for breach of the provision iu the said clause contained, or 
be otherwise deemed to fall within, or be affected by, any part 
“ of the said provision.” 

Sect. 17. As to the Tiiinn of the above-mentioned restraints, Popish rccuwot 
viz, tlial which reliites to the keeping of arms, it is enacted by 
3 Jac. 1. c..s. 2/, 2S, 2f). *' lhat all such armour, gunpowder, having any gun- 
“ aud munition, of whatsoever kinds, as any popish recusant con- powder aadmn- 
“ vict shall have in his own house or elsewhere, or in the posses- 
“ sion of any other at hi.s disposition, shall be taken from him by 
“ warrant of four justices of peace at their general or quarter- 
“ sessions (except such necessary weapons as shall be allowed 
“ him by. the said four justices for tlq; defence of his person or 
house); an^ that the said armour, Sec. so taken, shall be kept at 
“ the cost of such recusant, iu such place as the said four justices, 

“ at their said sessions, shall appoint; and that if any such re- 
“ cusant having such armour. See., or if any other person who 
“ shall have ■ any such armour, &c. to the use of such recusant, 

“ shall refuse to discover to tlie said justices, or any of them, 

" what armour he hath, or shall let or hinder the delivery thereof 
" to any of the said justices, or to any other person authorised by 
“ their warrant to take the same, that then every person so 
offending shall forieit bis said armour, &c., and also be impri- 
soned for three months without bail, by wanant from any jus- 
tices of peace of such county.” And it is further enacted, 

“ That, notwithstanding the taking away such mmour, &c. yet 
such itecnaant shall be charged with the nuuatamiog of the 
" same, and with the providing of a hone, &c. in such sort as 

“ others 
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“ others of his majesty’s subjects.” Also it is further enacted by 
1 Will, and Mary, c. 15. “ That no reputed papist, refusing to 
“ make the said declaration against popery, mentioned in 30 Car. 

shall keep arms,” as it is set forth more at large in the sec¬ 
tion " Of not making a Declaration against Popery.” 

Popiab recu- FouRTii of the above-mentioned restraints, 

sant Gonvicu viz. that which relates to tlie coming within ten miles of London, 
Hvi**^i»hintoi ** ** ®”®cted by 3 Jac. 1. c. 5. s. 4, 5. “ That no popish recusant, 
a^i'iMof D)”-™ “ shall remain within the compass of ten miles of London, 

don, em-ptqua. “ under pain of one hundred pounds, except such persons as, at 

statute 31 Geo^ “ some trade, mystery, or manual 

3. c. 32. “ occupation, in London, &c., and such as shall have their only 

" dw'eliing in London, &c.” Also reputed papists refusing to 
make the declaration mentioned in the precedent sections, are to 
be removed from London, &c. by force of 1 Will, and Mary, c. 9- 


(a) Sec ante, 
p.385. 

Female popish 
lecusunt con¬ 
vict, who shall 
not conform 
within twelve 
months before 
the death of her 
hnsbuod, shall 
forfeit two- 
thirds of her 
jointure 

But see the 
31 Geo. 3. c. 32. 
page 386. 


t But by 31 Geo. 3. c. 32. s. 19- this last-mentioned act 
shall not extend to any person professing the Roman Catholic 
religion, who shall take and subscribe the oath of allegiance, 
abjuration and declaration, therein appointed (a) to be taken and 
subscribed. 

Sect. 19 . As to the First of the above-mentioned forfeitures, 
viz. that of two parts of a jointure or dower, it is enacted by 
3 Jac. 1. c. 5. s. 10. “ That every married woman, being a 
“ popish recusant convict, (her husband not standing convicted of 
" popish recusancy,) who shall not conform herself, and remain 
conformed, but shall forbear to repair to some church, or usual 
“ place of common prayer, and there to hear divine service and 
** sermon, if any then be, and receive the sacrament of the Lord’s 
“ Supper, according to the laws of this realm, within one year 
" next before the death of her said husband, shall forfeit to the 
“ king the pr.ifits of two parts of her jointure and dower of any 
hereditaments of her said husband, &c.” 


Popi$h rcriisant 20. As to the Seconp of the above-mentioned foifei- 

convictiwho tiires, VIZ. that of twenty pounds. &c. for not receiving the sacra- 
th^iacralMnr* conformity, it iri enactcil by .‘3 Jac. 1. c. 4. s. 2, 

i(c.forfeits £20, “ That if any popish recusant convict, who hath conformed 

himself to the oliurcb. See., shall not receive the sacrament in his 
“ own parish church, See. within o’'e year after his conformity, he 
" shall forfeit twenty pounds, and for the second year forty 
“ pounds, and for every year after, sixty pounds, Stc.” 

Popish recusant Sect. 21. As to the Third of the above-mentiuned forfeitures, 
married other dIz. that of one hundred pounds for an unlawful marriage, it is 
toAeamrciinf ^““^ted by 3 Jac. 1. c. 5. s. 13. " That every popish recusant 
JTngiaiid, for- ” convict, who shall be married to a woman who is no inheritrix 
'feifcsfioo. •• otherwise than according to the Church of England, shall for- 
“ feit one hundred pounds.” 

pOTish recusant 22. As to the FooETH of the above-mentioned forfei- 

forfeits £100 for tures, viz, that of one hundred pounds for the omission of a law- 
mitowfuJ bap- baptism, it is enacted by 3 Jac. 1. c. 5. s. 14. “ That every 
popish recusant who shall not cause his or her child to be bap- 
" tized, within one month after its birth, by a lawful minister, &c. 
* shall forfeit one hundred pounds, &c.” 


Sect. 
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Sect. 23. As to the Fifth of the above-mentioned forfeitures, Popish teewMit 
viz. that of twenty pounds for an unlawful burial, it is enacted by 
5 Jac. 1 . c. 5. s. 15. “ That if any popish recusan!, not being ex- ® ^ 

" communicate, shall be buried in any other place than in the 
*' church or churchyard, or not according to the ecclesiastical 
'' laws of this realm, the executors, &c. of such recusant, know- 
" ing the same, or the pai ty that causeth him to be so b.uri£d, 

*' shall forfeit twenty pounds, &c.” 


Sect. 24. As to the inconvenience to which all such olfenders Justices of the 
are liable, viz. that of having their houses searched for reliques, 

8 ic. it is enacted by S Jac. 1 . c. 5. s. 20. “ That any two jus- «archtbe ^ 

“ tices of peace, and alt mayors, bailiffs, and chief officers of houses of popish- 
"cities and towns corjjorate, in their respective jurisdictions, may 
" search the house and lodgings of every popish recusant convict liqucs, 
for popish books and rcliques; and that if any altar, pix, beads, 

" pictures, or such like popish rclique, or any popish book, be 
" found in the custody of such person, as, in the opinion of the 
*' said justices, 8 cc. shall be unmeet for him or her to have or use, 

“ it shall be defaced and burnt, if it be meet to be burnt j and if 
" it be a crucifix, or other rclique of any price, thsame shall be 
“ defaced at the general quarter-sessions in tlie county where it 
" shall be found, and then restored to the owner." "‘k 


Sect. 25. As to the inconvenience to which such offenders, if a man-Jed 
being femes covert, are liable, viz. that of being committed, it is woman cortrict- 
enacted by 7 Jac. 1 . c. G. s. 23. “ That if any married woman, 

“ being a popish recusant convict, shall not, within three months form within 
" after her conviction, conform herself, and repair to church and three monthi, 
receive the sacrament, 8 lc., she may be committed to prison by [hsHpa^ftOa 
" one of the privy council, or by the bishop if she be a baroness, montlu 
" or if under that degree by two justices of peace, whereof one 
“ to be of the quorum, there to remain till she perform, &c., un- 
" less the husband will pay to the king ten i>ounds a month for 
" her offence, or else the third part of all his Iand.s, &c., at the 
‘‘ choice of the husband, See.” 

11. How far such recusants'makc others liable to be punished. 

Sect. 26 . It is to be observed that tlic husband of a popish re- popish recusant 
cusant convict is not only liable to the forfeiture of ten pounds a convict mj be 
month for the absence of any of his servants from church, by 
force of 1 Jac. 1 . which is set forth more at large in the foregoing cusanu, unlen 
section, but is also “ utterly disabled,” by the ninth paragraph of he be qualified 
the said statute," to exercise any public office or charge in the 3 “^® 

" commonwealth by himself, or by his deputy, (except such hus- 
" band himself, and his children, which shall be above the age of 
" nine years, abiding with him, and his servants in the house- 
" hold, shall once every month at least, not having any reason- 
“ able excuse to the contrary, repair to some church or chapel 
" usual for divine service, and there hear divine service; and the 
" said husband, and such his children and servants as are of meet 
" age, receive the sacrament of the Lord’s Supper at such times 
" as are limited by the laws of this realm, and do biing up his 
'* said children in the true religion)." 

Sect. 
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The bou8u of a 
papist may be 
searelicci fur 
books. 


But no person 
qualifieil under 
31 Geo. 3. C.S2. 
shall be liul>lc 
for liarbnuriric; 
Bomau C'ad.u- 
Jicsj 


or be prose- 
cuted on any of 
the foregoing 
statutes for iw- 
ing a papist, or 
reputed papist; 


Sect. 37. Also it is further enacted by the said statute of 
J Jac. 1. c. 5. s. 2G. “ That th»! house of one whose wife is a 
' popish recusant convict may be searched by any two justices c^ 
‘ peace, &c. for popish books, &c.’' 

t Sect. 38. But now it is enacted by the 31 Geo. 3. c. 32. 
' That no person professing the Roman Catholic religion, who 
‘ shall take and .subscribe the oath before-mentioned, shall be 
' convicted or prosecuted upon any of the statutes for keeping or 
having any servant, or other per.son, being a papist, or reputed 
papist, or person professing the popish religion, who shall not so 
resort <»r repair to his or her parish church or chapel, or some 
such other usual place of common prayer.” 

t Sect. 29. And by the said statute, 31 Geo. 3. c. 32. s. 4." No 
person who shall take and subscribe the oath therein appointed 
to be taken and subscribed, shall be presented, indicted, sued, 
impeached, prosecuted, or convicted, in any civil or ecclesiastical 
court of this realm, for being a papist, or a reputed papist.” 


or for not rc- f Sect. 30. And by the said statute, 31 Geo. 3. c. 32. s. 3. “ No 
acting to « person professing the Roman Catholic religion, who shall lake 
service accord- “ Subscribe tlie said oath, as before-mentioned,(<?) shall be 
ing to the Litiir- “ convicted or prosecuted upon, or liable to be prosecuted upon, 
t'horch of En before-iuentioiictl statutes; or upon any other sta- 

land. ® “ tute, by indictment, iiifurmutioii, action of debt, or otherwise j 
(o)Ante,p. 386. “ or in any ecclesiastical court, for not resorting to his or her 
parish church,-or some other usual place of common prayer, to 
“ hear divine service according to the rites of the Church of Eng- 
“ land.” 

Of saying or hearing Mass. 


No person shall As to the oflVucc of saying or luiaring mass, it is enacted by 
sayiuass.^ 23 jKliz. c. 1. s. 4. “ That every persoti who shall say or sing 
4 K>nn^ 56 * being thereof lawfully convict, shall forfeit two huridrtal 

87. 115 . “ marks, and be committed to prison in the next gaol, there to re- 

“ main by the space of one ^'*^1 from thenceforth till he 

3 Jac. i.Ui. 5. “ have paid the sum of two hundred marks; and that every per- 
•i Show. 216 . (t gjjy hear mass, sliall forfeit the sum of one 

hundred marks, and suffer a j< ar’s imprisonnu-nt.” 
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c. 60. 


Sect. 2. And it is euacied by 11 and !2 Will. 3. c. 4. s.2, 3, 4, 
5. “ That even person who sha.I apprehend any popish bishop, 
•* piiest, or Jesuit, and prosecute bun to conviction, for saying 
" mass, or exercising any other part of the function of a popish 
“ bishop or priest, shall receive one hundred pounds of the 
•• sheriff; and that every such popish bishop, &c. (except, being a 
“ foreigner, he be entered in the secretary's office, and officiate 
•* only in the house of a foreign minister) shall be adjudged to per- 
" petual iinprisoument.” 

t Sect. 3. But by 18 Geo. 3. c. fK). it is entteted, “ That the 
“ above-mentioned clauses of 11 and 12 Will. 3. arp repealed,” 
provided, by s. 5. " that such popish bishop, priest, Jesuit, or 
“ schoolmaster, shall have taken and subscribed the oath (in the 
'* words as recited in the said statute of Geo, 3.) before he shaU 
“ have been apprehended, or any prosecution commenced against 
“ him.” 

•j" Sect. 
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t Sect. 4. And by 31 Geo. 3. c. 32. 8. 4. it is enacteil. “That Andao p«wo 
“ BO person who shall take and subscribe tlie oath herein-before who siiail hate 
“ appointed to be taken and subscribed, in mafloer hereby re- 
“ quircd, shall be presented, indicted, sued, impeached, prose- .iigi.o. 3 .c. 3 ?, 

“ ciitcd, or convicted, in any civil or ecclesiastical court of this t’® prose- 
“ realm, for being a papist, or reputed papist, or for professing or ai^*ve*jutiite» 

" being educated in the popish religion, or for hearing or saying forcUhwl«af. 

“ mass, or for being a priest or deacon, or entering or belonging '”8 ssying 
“ to any ecclesiastical order or community of the Church of “***' 

“ Rome, or for being present at, or performing or observing any 
“ rite, ceremony, practice, or observance of the popish religion, 

“ or maintaining or assisting others therein.” 

t Sect, 5. By 31 Geo. 0. c. 32. s. 5. “ Provided always, that Butnoassera- 
“ no place of congregation, or assembly for religious worship, Wy lof wligloiw 
“ shall be penuitted or allowed by this act, until the place of such u«der * 
meeting shall be certified to the justices of the peace, at the this act till it 
“ general or ijuarter-sessious of the peace for the county, city^ or shall be cevtified 
“ place in which such meeting shall be belli, and until the place 
‘‘ of such inerting shall he recorded at ihc said genera! or qiiar- / j 

“ ter-sessions; the clerk of the peace whereof is hereby required 
“ to record the same, and to give a certificate thereof to such per- 
“ son as shall ilcinand the same, for which there shall be no .4 

“ greater fee oncwanl taken than the sum of six-pence; and that aor shall any 
“ no person in holv ortlers, <ir pretended holy orders, whether as 1’™““ P®*™ 

“ priest, or as a minister of any other liiglicr rank or order, shall cal function ’ : '! 
“ perform any ecclesiastical function, or otherwise officiate in any tliwin until Ms 
“ such place of meeting, until his name, and his description, as a be 

“ priest or minister, sUull liave hetii recorded at the quarter or clerk of the '' 

*' other general-session of Ihe [leaec for the county, or other divi- peace. 

“ sion or place, in which such place of meeting shall be situate, 
by the clerk of the peace of the said court; who is hereby re- 
“ quircd to record such name and iloscription accordingly, upon 
“ demand by such jrerson, and upon p,ayjm nt of six-pence as a 
“ fee or reward, and shall givt; a certificate thereof to such pc-r- 
“ son as shall from time to time dtunantl the same, for which cer- 
“ tilicatc no greattir fee or revya.d shall be ttikeii than two sliil- 
“ lings; and no priest or mhiister of any rank, in holy orders, 

“ or pretended holy orders, w ho sliall officiate in any such place 
“ of meeting, not so recorded as aforesaid, shall be deemed to be 
“ within the benefit of this act, for any purpose whatsoever.” 

t Sect. 6. By 31 Geo. 3. c. 32. s. G. “ Provided, that if any No»uch place 
“ assembly of persons jrrofessiug the Roman Catholic religion 
shall be had in any place for religious worshifi with the dtmrs thc'incctiug." 

“ locked, barred, or bolted, during any time of such meeting to- 
" gether, all and every person and persons who shall come to, or 
“ be at, such meeting, shall not receive any benefit from this 
“ law, but, notwitlistanding having taken the aforesaid oath of 
“ allegiance, abjuration, and declaration, shall, from the time of 
“ conviction, be liable to the same pains and penalties for such 
“ their meeting, as if this act had not been made.” 

t Sect, 7, By 31 Geo. 3. c. 32. s, 9. “ Provided always, that lawsforfre- 
“ all the laws made and provided for the frequenting of divine qiemingrfdl-. 

“ service on the Lord's day, commonly called Sunday, shall be 

" still force. 
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OFFENCES AGAINST RELIGION. Bk.i. 

‘ still in force, and exccuied, against all persons who shall offend 
' against the said laws, unless such persons shall come to some 
‘njongregation or assembly of religious worship permitted by 
* this act, or the toleration act.” 

f Sect> 8. By 31 Geo. 3. c. 32. s. 10. it is further enacted, 
' That if any person or persons do and shall, willingly and of 
purpose, maliciously or contemptuously come into any place of 
congregation, or assembly of religious worship, permitted by 
this act, and disquiet or disturb the same, or misuse any priest, 
minister, preacher, or teacher therein, such person or persons, 

‘ upon proof thereof, before any justices of the peace, by two or 
' more suflicieiit witnesses, shall find two sureties of the peace, 

‘ to be bound, by recognizance, in the penal sum of fifty pounds, 

‘ and, in default of such sureties, shall be committed to prison, 

‘ there to remain till the next general or quarter-sessions; and, 

‘ upon conviction of the said offence, at the said general or quar- 
' tcr-sessious, shall suffer the pain and penalty of twenty pounds, 

‘ to the use of the king’s majesty, his heirs and successors.” 

t Sect. Q. By 31 Geo. 3. c. 32. s. 11. “ Provided always, that 
' fio benefit in this act contained shall extend, or be construed to 
' extend, to any Roman Catholic ecclesiastic permitted by this 
' act, who shall officiate in any place of congregation or assembly 
' for religious worship permitted by this act, with a steeple and 
’ bell, or at any funeral in any church or churchyard, or who 
' shall exercise any of the rites or ceremonies of his religion, or 
' wear the habits of his order, save within some place of congre- 

■ gation or assembly for religious worship permitted by this act, or 
' m a private house, where there .shall not be more than five per- 
' sons assembled, besides those of tlie household, or who shall 
' not, previously to his so officiating or exercising his functions as 
' aforesaid, have taken and subscribed the oath of allegiance, ab- 
‘ juration, and declaration, hereby appointed to be taken as afore- 
■said.” 

t Sect, 10. By 31 Geo. 3. c. 32. s. 12. Provided also, "That 

■ nothing herein contained slmll .be construed to exempt any 
’ such [icrson professing the Roman Catholic religion from pay- 
' iiig tithes or parochia! duties, or any other duties to the church 
’ or minister, or from any proser tion in any ecclesiastical court, 

' or elsewhere, for the same; or to repeal any part of the Mar- 
' riage Act, or any parts of any other statutes concerning mar- 
' riages; or to give any ease, benefit, or advantage, to any person 

who shall, by preaching, teadiing, or writing, deny or gainsay 
' the oath of allegiance, abjuration, and declaration, herein before 
mentioned and appointed to be taken as aforesaid, or the decla¬ 
rations or doctrines therein contained, or any of them; or to re¬ 
peal or affect any law now in force concerning the right or suc¬ 
cession to, or the limitation of, the crown.” 

t Sect. ll. By 3J Geo. S. c. 32. s. 8. " Every priest, or other 
person h holy orders, or pretended holy orders, being a minis¬ 
ter, teacher, or preacher of any congregation of persons profess¬ 
ing the Roman Catholic religion, who shall take and subscribe 
the aforesaid oath of allegiance, abjuration, and declaration, in 

" manner 




** manner hereinbefore prescribed, shall from thenceforth be ex- 
“ empted from serving upon any jury, or from being chosen or 
" appointed to bear the office of churchwarden, overseer of the 
" poor, or any other parochial or ward office, of other oflSce.'in 
any hundred of any shire, city, town, parish, division, or wapen- 
“ take.” 


Of not making a Declaration against Popery* * 

lire offence of refusii^ to make a declaration against some of 
the principal doctrines of the popish religion puts ml persons un¬ 
der the following restraints:— First, From sitting in parliament. 
Skconoi.y, From holding a place at court. Thirdly, From 
living within ten miles of London. Fourthly, From keeping 
arms. Fifthly, It puts them under a disability of presenting to 
a church. 



Sect. 1 . As to tlie First of the above-mentioned restraints, 
vh. that which relates to the sitting in parliament, it is enacted by 
SO Car. 2. st. 2. c. 1. “ That no peer shall vote or make his proxy 
in the House of Peers, or sit there during any debate; and that 
“ no member of the House of Commons shall vote or sit there 
during any debate after the speaker is chosen, until suck peer 
“ or member shall lake the oaths of allegiance and supremacy, 
and make a df^claration of his belief that there is no transubstan- 
" tiation in the sacrament of the Lord’s Supper; and that the in- 
" vocation or adoration of the Virgin Mary, or any other saint, 
" and the sacrifice of the muss, as they arc now used in the 
“ Church of Rome, are superstitious and idolatrous, 8cc., on pain 
that every such offender shall be adjudged a popish recusant 
“ convict, and disabled to hold or execute any office, &c., or from 
" thenceforth to sit or vote in cither house of parliament, to sue in 
law or equity, or to be guardian, executor, or administrator, or 
“ capable of any legacy or deed of gift, and shall forfeit for every 
“ wilful offence five hundred pounds.” 

Sect. 2 . As to the Second of the above-mentioned restraints, 
viz. that which relates to the holding a place at court, it was en¬ 
acted by the .‘JO Car. 2. st. 2. s. 9* 12, 13. “ That eveiy sworn 
“ servant to the king shall take the said oaths, and make the de- 
claration in Chancery, tlie next Term after he shall be so sworn 
" a servant, 8cc.; and that if any such person neglecting so to do, 
" should advisedly come into or remain in the presence of the 
** king or queen, or come into the court or house where they or 
'* any of them reside, he shall suffer all the penalties expressed in 
'■** the foregoing section, unless such person so coming into the 
" king’s presence, shall first have license so to do.” Rut this 
clause of the statute is repealed by 2 Geo. 2, c. 31. s. 9. 

Sect. 3. As to the Third of the above-mentioned restraints,. 
viz. that which relates to the living within ten miles of London, it 
is’ enacted by I Will, and Mary, c. 9* " That eveiy justice of 
** peace in London and Westminster, and within ten miles there- 
“ of, shall cause to be arrested, and brought before him, all re- 
“ puted papiste (except foreigners, being merchants, oi menial 
servants to ambassador or public agent, and except all 
such as used some trade, mysteiy, or some .manual occupation, 
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ofimNCEs AGAiissf Mumojf. 

" «t !^e tiiil6 of the said act, in'London, &c., and al^ ex<!t!pV 
“ ell 9uch persons as had their dwelling in Loudon, &c. within 
'* six months before the thirteenth of I'ebruary, 1068, and no 
"'•dwelling elsewhere, and certified their names to the sessions 
*♦ before the first of August, 1689), and that every such justice 
" shall tender the said declaration to every such person, and that 
** every such person refusing the same, and afterwards remaining 
** in London, &c., or within ten miles thereof, or being certified 
" to the King’s Bench or quarter-sessions, at the next tenn or 
“ sessions, as liaving refused to make the said declaration, and 
" neglecting to make the same iu such court, shall sutfcr as a 
“ popish recusant convict, &c.”—But by 31 Geo. 3. c. 30. s. 19. 
it 18 enacted, " shall not extend, or be deemed, taken, or conf 
“ strued to extend, to any person professing the Roman Catholic 
religion, who shall take and subscribe the oath of allegiance, 
abjuration, and declaration, therein appointed to be taken and 
subscribed.” 

N« person BUS- Sect. 4. As to tlie FotiRTii of the above-mentioned restraints, 
viz. that which relates to the keeping arms, it is enacted by 
otttendei^by ’ ^ Will, and Mary, c. 15. “ That any two justices of the peace 
, two justices, " may and ought to tender the said declaration to any person 
the'raths “ know, or .suspect, or have information of, as 

&c.!sbdlkeep " being a |>apist, or suspected to be such; and that no .such per- 
anyanuBoraiu- “ son so required, and not making and subscribing the said de- 
Iw””* shS?* ” claration,’or not appenring before the said justices upon notice 

be ^osreuted ** ^ biiii given, or left at his usual abode, by one authorised by 
for not obeying " warrant under the hands mid .seals of the said justices, shall 
(uch suiDinonB. «« keep any arms or ammunition, <»r horse above the value of live 
" pounds, in bis own possession, or in the jiosscssion of any 
“ other person to his use (other than such iiecessaiy weapons as 
shall be allowed him by the quarlta-ses.sions for the defence of 
" his house or person); and that any two justices of peace, by 
“ warrant under their hands and seals, may unthorise any person 
“ in the day-time, with the assistance of the con.stable of his de- 
puty, or the titiiiug-man, to :^ca^•ch for all such arms, Scc. and 
" horses, and seize them to the king’s use; and that the said jus- 
tices shall deliver the said arms* and aminiinitiou at the next 
" quarter-sessions in open courf; and that whoever shall conceal, 

" &c., or shall be aiding to the concealing any such arms or 
horses, shall be comniittt d to It. ' common gaol, by warrant un- 
" dcr the hands and seals of any two justices of peace, and also 
" forfeit treble the value; and that tliosc who discover any sueh 
" arras of ammunition, so as the same may be seized, shall have 
‘ the full value thereof, to be aw'arded to them by the sessions, 

" See., and tliat .such refusers of the said declaration, &c. shall be 
discharged whenever they shall make tire same.” But by 
J^;Geo. 3. c. 30. s. 18. “ No person shall be summoned to make 
^'the declaration, or be pro-seejuted for not obeying such sura- 
" mous.” 

Sect. 5. Fifthly, As to the above-mentioned disability of 
presenting to a church, it is enacted by I Will. Mary, c. 26. 

^ " That whoever shall refuse to make the said t^laration upbh 

*' Sfueh; n tender hereof as is proBtribed by the said act, be 

■ " disabled 







*‘.4Nableid to present to any &c/' But it seems ueed** 

less to set f<wth. the clause of the said statute rda.tiBg to tins 
matter at large in this place, inasmuch as, by 12 Ann. c.‘|;4. 

“AH persons whatsoever making profession of the popish By 4Geo.‘3.<r.’f: 
“religion are under the like disability,*’ as will appear from 
Aefoilowing action. T,:;^ 

ixnd'tu, if they do not confotmln tfae,manner greeted by tbe act 

Of promoting the Popish Religion. 

Ofieitces in proiuotit^ or encouraging tlie popish religion seeto 
to be reducible to the fdlowing heads: Fikst, Giving orreceiv* 

Big popish education: Sbcondly, Professing the popish rriigiott; 

Thirw^y, Buying or seUing popish books. 

I. Giving or receiving popish education. 

Sect. 1. This depends upon several statutes. And first, it is 
enacted by 1 Jac. 1. c.4. s. 0, 7. “ That if any person Or per- 
“ sons under the king’s obedience shall go or send, or cause to 
“ be sent, any child, or any other person under their or any of 
“ their government, beyond the seas, out of llic king’s obedience, 

“ to tlie intent to enter into, or reside in, or repair to any college, 

“ 8tc. of any^pish order, profession, or calling, to be instructed, 

“ persuaded,*r strengthened in the popish religion, or iu any 
“ sort to profess the, same, every such person so sending such 
“ child, &c. shall forfeit £H)0, and every such person, so pass- 
“ ing or being scut, &c. shall in respect of him or herself only, 

“ and not iu respect of any of his heirs or posterity, be disabled 
“ to inherit, purchase, take, have or enjoy, any profits, heredita- 
“ ments, chattels, debts, legacies, or sums of money, 8<,c. wbatso- 
“ ever; and that all estates, terms, or other interests whatsoever 
" to be made, suffered, or done, to the use or belioof of any such 
“ person, or upon any trust or confidence, mediately or imme- 
“ diately, to or for the benefit or relief of any such person, shall 
“ be utterly void.” 

Sert.Qi. And it is further enacted by .T Jac. 1, c. 5. s. l6. 

“ That if the chihlreu of any sobjecl within the realm (the said 
“ children not being soldiers, ’mariners, merchants, or their ap- 
“ prentices or factors) shall be sent or go beyond sea, to prevent 
“ their good education in England, or for any other cause, with- 
“ out the license of the king or six of his privy council (whereof 
“ the principal secretary to be one), under their hands and seals, 

“ that then every such child shall take no benefit by any gift, con- 
* veyance, descent, devise, or otherwise, of or to any heredita- 
" went or chattel, til! such child, being of the age of eighteen 
“ yws or above, take the oath of obedience before some justice 
** of peace of the county, liberty, or limit, where the parent of 
“ such child did and shall inhabit; and that in the rne-autime 
“ the next of kin to such child, who shall be no popish recusant, 
fdiati hare the said heroditaments, Sec. so given, until such 
shall conform, &c. and take the said oatii, and receive 
" the sacrament: and that after such conformity, Scc. he who hath 
** renei'ved the profits of the said hereditaments, Scc. shall account 
fbi the same, and m reastmable time makefayment thereof, 

“and 
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and restore the value of the said goods, &c. And that who^- 
ever shall send such child over seas, shall forfeit one hundred 
*' pounds.” 

5ec^. 3. Also it is enacted by 3 Car. 1. c. 2. ” That if any 
“ person under the obedience of the king shall go, or shall con- 
" vey or send, or cause to be sent or conveyed, any person out 
" of the king’s dominions, into any parts beyond the seas, out of 
the king's obedience, to the intent to enter into, or be resident 
" or trained up in, any priory, abbey, nunnery, popish university, 
" college, or school, or house of Jesuits, priests, or in a private 
popish family, and shall be there by any popish person in- 
** structed, persuaded, or strengthened in the popish religion in 
any sort to profess the same; or shall convey or send, or cause 
“ to be conveyed or sent, any thing towards the maintenance of 
“ any person so going or sent, and trained and instructed, as is 
" aforesaid, or under the colour of any charity towards the relief 
of any priory, &c. or religious house whatsoever; every person 
" so sending, &c. any’ such person or thing, and every person 
" passing or sent, being thereof convicted, &c. shall be disabled 
" to prosecute any suit in law or equity, or to be executor or 
administrator to any person, and be incapable of any legacy or 
“ deed of gift, or to bear any office within the re^m; and shall 
“ forfeit all his goods and chattels, with all his ftreditaments, 
“ offices, and estates of freehold, during his life.” 

But by the 31 Geo. 3. c. 32. s. 4, “ No person w'ho shall 
" take and subscribe the oath before-mentioned shall be pre- 
" seated, indicted, sued, impeached, prosecuted, or convicted for 
“ being a papist, or reputed papist, or for professing or being 
“ educated in the popish religion, or for entering into, or belong- 
“ ing to any ecclesiastical order or community of the church of 
“ Rome, or for maintaining or assisting others therein.” 

11. Professing the popish religion is punished with the fol¬ 
lowing disabilities: Fikst, Of taking an estate in lands: Se¬ 
condly, Of presenting to a church.—And with the following 
restraints: Fiust, From keeping school: Secondly, From 
W'ithbolding a competent niainlenauce from a protestant child. 

Sect. 4. As to the First of the above-mentioned disabilities. 


fessing the Ro- I'iz. that of taking an estate in lands, it is enacted by 11 and 12 
wlkiorshall^ ^ " I'hat every person educated in, or professing the 

tahe anj estate popish rcligiou, who shall not, within six months after the age 
inlands, by de- « of eighteen years, take the oath of allegiance and supremacy, 
subscribe the declaratiou against popety mentioned in 
“ 30 Car. 2. stat. 2. chap. 1. in the Chancery, or King’s Bench, 
" or quarter-sessions of the county where such person Shall 
“reside, shall in respect of himself or herself only, aud not in 
“ vespect of any of his or her heirs or posterity, be disabled to 
“ inherit or take by descent, devise, or limitation, in possession, 
" reversion, or remainder, any lands, tenements, or hereditaments, 
in England or Wales, &c. And during the life m such person, 
and until he take the said oaths, &c. his next of kin, being a 
{irptestant, shall enjoy the same, without being accountable for 
the profits, but shall not do wilful waste under the pain of for-*. 

“ feiting 
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" feiting treble damages to the party so disabled: and all papists, »P-Will. 35 ^ ^^ 
“ or persons making profession of the popish ro'igion, are dis- Cowp. 468.. 

“ abled to purchase in their own names, or the names of others, 

“ to their use or in trust for them: and all estates, terms, and ■ 

“ other interest and profits whatsoever, out of lands made to I'ir 

" their use, or on any trust, mediately or immediately, for their 
“ benefit, are void.” " * ' 

Sect. 5. In the construction hereof it was resolved by the - 

House of Lords, in* Roper’s case. That Uic devise of the residue tst.—Bai'i '' 
of money arising from the sale of an estate appointed to be sold '^pbt traapt {« 
for payment of debts, &c. is within the statute. fllwrcry^” -f 

■ Limscif ill feo, iii order to make a marriage settlement, is not a purcliaser within the act. Stri 267.’ ' 

■f But by 18 Geo. 3. c. fiO. the above clause iu the statute of Except the per-. 
William the Third is repealed, and .ill persons having or claiming «<»»»« pro^sj. - 
any lands, tenements, or lioreditamciits under titles not hitherto ieiAon sharr **" 
litigated, shall enjoy the same as if the said act of 11 and 12 qualify- under , 
Will. 3. c. 4. had not been made, provided always, “ That all ^ 

“ such persons, within the space of six calendar months after the 
" passing of this act, or of the acciuing of his, In r, or their title, 

“ being of the age of twenty-one years; or within si.x months 
“ after he or slio shall attain the age of twenty-one years, or 
“ being of unsound mind, or in prison, or beyond the seas, then 
“ within six months after sucii disability removed, shall take and 
“ .subscribe the oath in the words as recited in the statute.”— 

Which oath the courts of n>cord and chancery at Westminster, 
iu Wales, Chester, Lancaster, i^nrliani, or any general or quar¬ 
ter-sessions of the peace, of any county or ])lare in liugland arc 
required to admiuistor and to register. 


Sect. 6, As to the Secono of the :ibove-mentioned disabili- Papists cannot 
ties, W 2 . that of presenting to a chinch; by .3 ,lac. 1. 5. s. 18, pow'dtoa 
19 , 20, Cl. and 1 Will, and Mary, c. 2(3. this disability extended 
only to popish recusants convict, and persons refusing (o make 
the declaration against popery mentioned in 30 Car. 2. st. 2. 

V*' 

But it is enacted fay 12 Anne, st. 2. c. 14. “That every Mortgagees or 

“ papist, or person making profchsion of the popish religion, &c. “f P?*. ^ 

,, .1. ‘...ji lasts disabled , c 

“ and every mortgagee, trustee, or person any ways intrusted by prysentthg’i' 

“ or for .such papist, Sac. with or without writing, shall be dis- toachurdi; , 

“ abled to present to any benefice, school, or hospital, Sic. or to 

“ grant any avoidance of any benefice, prebend, or ccclo.siastical 

“ liting; and that in all cases the universities shall present.” 


Sect. 7 . Also by force of the said statute, “ ’Phe ordinary may 
tender the declaration against trausubstantiatiuii to any reputed 
priest making a presentation, and upon a refusal to take, the 
same, the presentation shall be void: also the ordinary may 
examine every presentee upon oath, whether the person who 
presented him- be the true patroifi or only a trustee ? And the 
court wherein a quicre impedit shall be brought, may in like 
manner examine the parties, and a bill may be brought in any 
court of equity to discover such secret trusts, &c., and the 
answer of such persons upon any such examination or bill shall 
vot. I. D D “ be 


and the ordi- 
aary may exa- 
inhie the person 
pfeseating to ' 
dWcover secret 
trusts. 

Precedent of a ‘ j; 
title made nuder .• 
these sfatutes,. i.. . 

f’omyiM, 

Gibson. 771 i: ' 
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“ be good evidence against such patron in respect of such a pre- 
" sentation, but not as to any other purpose.” 

- And cverygrant i* And it is also enacted by IJ Geo. 2 . c. 17. s. 5. “ That 
' of a»iy advow- « every grant of any advowson, or right of presentation, collation, 
p^t noniiuation, or donation of and to any beneiice, prebend, or 

vdd. “ «;ce)esiastical living, school, hospital, or donative, and every 

1 Geo. 1. St 2. “ grant or any avoidance thereof by any papist, or person making 
1 c 18 " profession of the popish religion, or any mortgagee, trustee, or 
“ person any ways intrusted directly or indirectly, mediately or 
immediately, by or for any such papist, vvhethcr dcclarca by, 
“ writing or not, shall bo null and void, unless such grant shall 
“ be made bona Jide, and for a full and valuable consideration to 
and for, and merely and only for the benetit of a prntestaiit 
“ purchaser, and every such grantee shall Imj deemed a trustee, 
“ &c. and coiU])elled to discover, 8cc, according to 12 Anne.— 
“ And that every devise thereof, with intent to secure the benefit 
“ to the heirs or family of such papist, shall be null and void, and 
* “ the <lcvisee bound to discover as aforesaid.” 


llCo.5r, 58. 
Comyns, 182. 


Cawley, $30. 


1 Jones, 19. 


Sect. 8 . 1 do not know that any resolution hath been given on 
cither of the above-mentioned statutes of I Will, and Mary, c- 2G. 
or J2 Alin. c. 14, However the expositions which were made 
on 3 Jac. 1, seeming to be for the most part applicable to these 
latter statutes also, 1 shall take notice of the principal of them 
as. 

Sect. 9. First, That where a presentment is pro hacvkc vested 
in the university by reason of the patron’s being a popish recusant 
at the time when the church became void, it shall not be diveste-d 
again by his conforming himself to the church, or by his death. 

Sect. 10 . SecondIlf, That such a patron is only disabled to pre¬ 
sent, and that he continues patron as to all other puqioses, and 
tlicrcfore that he shall confirm the leases of the incumbent, 8i.c. 

Sect. 11. Thirdly, That such a person, by being disabled to 
grant an .ivoidance, is no way hindered from granting the advow¬ 
son itself m fee, or fer life or vears, bona Jide, and for good consi¬ 
deration. 


1 Jones, 20. 
Hob. 126 ,12r. 
Moor, 872. 


Papists convict. 
' etl of keeping 
sebool shall siif. 
fer per|)e)aal 
. iraprisoDiiicnt, 


under 18 G«0, 
3. c,60. 


Sect. 12 . Fourthly, That if an advowson or avoidance belong¬ 
ing to such a person come into the king’s hands, by reason of an 
outlawry, or conviction of recu..aucy, &c, tlie king, and not the 
university, shall present. 

Sect. 13. As to the First of the above-mentioned restraints, 
tvV. that which relates to the keeping school, it is enacted by the 
said statute of 11 and 12 Will. 3. c. 4. s. 3. “ That if any papist, 
“ or person making jirofession of the popish religion, shall be 
" convicted of keeping school, or taking upon themselves the 
“ education or government, or boarding of youth, in any place 
within this realm, or the dominions thereunto belonging, they 
" shall be adjudged to perpetual imprisonment.” 

t Sect. 14. But this clause is repealed by 18 Geo. 3. c, CO,-' 
provided the party shall lake and subscribe the oath.thereiii re- ‘ 
cited, before he shall have been apprehended, or any prosecution 
cQBtinenced against him. 

t Sect. 
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t/LS’erf. 15. And by 31 Geo. 3. c. 32. s. 13. it b further omnderthe 
enacted, “That no ecclesiastic, or other person professing the 3iGeo.3.c.32. , 
" Koman Catholic religion, who shall take and subscribe the 
“ oath of allegiance, abjuration, aud declaration,, therein incn- 
tinned, shall be prosecuted in any court whatsoever, for teach- 
“ ing and instructing youth as a tutor or schoolmaster, wy law 
“ or statute to the contrary notwithstanding.” * 

t Sect. 16. By 31 Geo. 3. c. 32; s, 14. “ Provided alvVays, Batno Romaa 
“ That no person professing the Homan Catholic religion shall 
“ obtain or hold the mastership of any college or school of royal terUiip of^y 
** foundation, or of any other endowed college or school for the college or 
“ education of youth, or shall keep a school in either of the Uni- 
« versities of Oxford and Cambridge.” fo««dat,on. &c. 

f Sect. 17. By 31 Geo. 3. c. 32. s. 13. “Provided also, orcducateany 
** That no school-master professing the Roman Catholic religion ciuW of a Pro- 
“ shall receive into his school, for education, the child of any ‘estaut father; 

“ Protestant father.” 

f Sect. 18* By 31 Goo. 3. C. 32. S. 16. “ Provided also, nor keep a 
“ That no person professing the Roman Catholic religion shall * 

“ be permitted to keep a school for the education of youth, until have bcmi re- 
“ his or her name and description as a Roman Catholic school- rorded by the 
“master or school-mistress shall have beeu recorded at the 
“ quarter or geucnil sessions of the peace for the county or 
" other division or place where such school shall be situated, by 
“ the clerk of the peace of the said court, who is hereby requiretl 
“ to record such name and description accordingly, mxm de- 
“ inand by such person, and to give a certificate thereof to such 
“ person, as shall at any time demand the same; and no person 
“ offending in the premises shall receive any benefit of this act.” 

f Sect. W- By 31 Geo. 3. r. 32. s. 17. “ Provided also, and no religious 
“ That nothing in this act contained shall niiike it lawful to 
“ found, endow, or establish any religious orders or society of Somali Caibo- 
“ persons bound by monastic rrr religious vows, or to found, lies, <kc. 

“ endow, or establish any schosjl, academy, or college, by per- 
" sons professing the Roman Catholic religion, within tnes6 
" realms, or the dominions thereunto belonging; and that all 
" uses, tinists, and dispositions, whether of real or personal pro- 
" perty, deemed to be superstitious or unlawful, shall continue 
" to be so deemed and taken.” 

Sect. 20. As to the Second of the abovementioned restraints. The chancellor 
viz. that which relates to the power of a Popish parent over his 
Protestant child, it is enacted by the said statute of 11 and 12 Proteatantdiild . 
Will. 3. c. 4. “ That if any Popish parent, in order to compel a of a Popish 
“ Protestant child to a change of religion, shall refuse to allow P*“vnt, 

" such child a sufiicient maintenance, suitable to the degree and 
ability of such parent, and to , the age and education of such 
"child, the lord chancellor.upon complaint may ihake. such 
or^er therein as shall be agreeable to the intent of the said . 

"act.-^' V5 


'■.-m 
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III. Selling or buying Popish books. 

Catholic books Sect, Ql. This depends upon " Jac. J. c. .5. s. 25, bv which it 

poued^nto” ettactcd, “ That no person shall bring from beyond tlie seas, 

Knglaad. “ nor shaJJ print, buy, or sell any Popish jn'inicr, latlies psalters, 
4 Comm. lift. ** nianuals, rosaries. Popish ctilechisms, missals, breviaries, por- 
SecS& 4 Kd*w. “*i.ais. legends and lives of saints oontaiiiiiig superstitious matter, 
6. cl 10. « printed or written in any language whatsoever, nor any otlter 

18 £lu. c. 2. “ superstitious books printed or written in the English tongue, 

on pain of forfeiting forty shillings for.evciy book, &c. and the. 
“ books to be burnt.’' 


Of Prolestmi Dmenlem, 


Obstinate non-conformists were formerly compellable by tire 
statute 31 Eliz. c, 1. to abjure the realm; and were also sub¬ 
ject to all the penalties inflicted by the statutes of 1 Eliz. c. 2. 
tlie 23 Eliz. c. 1. and 3 Jac. 1. c. 4, for neglecting divine wor¬ 
ship according to the rites of the national church. Dissenters 
also wore restrained by the statutes 2!) Eliz. o. 6. 35 Eliz. c. 1. 

the 17 Car. 2. c. 2. the 22 Car. 2. c. 1. and 3 Jac. 1. c. 5. 


The ix'nal sta¬ 
tutes agiiitist. 
Papists and 
Dissenters ex¬ 
cept SS Car. 2. 
c. 2. and 30. 
Car, 2. St. 2. 
c. 1. shall not 
be put in force 
against an^ Pro¬ 
testant Dissen¬ 
ter who shall 
take the oaths 
and declaration 
nirntiuned in 
the Toleration 
Act, ^c. 


f Sect. 1. But by the Toleration Act, 1 Will, and Mary, 
c. 18. reciting, “ That as some east! to .soruiiiiloiis coii.scienre.s 
“ in the exercise of religion may be an effectual means to uniti* 
“ their Majesties i’if»testant subjects in interest and affection, it 
“ is enacted. That neither the statutes of the 23 JCliz. c. ). nor 
“ the 29 Eliz. c. 0. nor the 3 Jac. 1. c. 4. nor the 3 Jac. 1. c. 5. 
“ nor any other law or statute of this realm made against Papists 
" or Popish rcciisanis, exc(!})t tlie statute 25 Car. 2. c. 2. and 
“ the 30 Car. 2. st. 2. c. 1. shall be cou.stiued to extend to any 
" person or persons dissenting from the church of England, that 
" shall take the oaths mentioned in the statute 1 Will, and Mary, 
" c. 1, atid make and subsririho the declaration mentionetl in the 
statute 30 Car. 2. st. 2.; which oaths and declaration the 
•'justices of peace, at the general sessions of the peace to be 
“ held for the county or place where such person .snail live, arc 
“ hereby required to tender and administer to such persons as 
“ shall offer themselves take, maki;, and subscribe the same, 
“ and thereof to keep a rcgistei ; and no persons aforesaid shall 
“ pay a fee to any officer belonging to the court above the sum of 
sixpence, nor that more than once, for entry of taking tlie 
“ oath.s, and making and subscribing the declaration; nor above 
“ the further sum of sixpence for any certificate of the same to 
“ be made out and signed by the ollicer or officers of the said 
'* couit.” 


Protestant t Sect. 2. By I Will, and Mary, c. 18. s. S. “ Every person 

* ‘^^®'’>cted or prosecuted of recusancy by indictment, infbrma- 
action of debt, or otherwise upon the said statutes, or 
fifter of them, that shall take the said oaths, and make and sub- 

*h«l! ijp 814- scribe the declaration in the court of exchequer, or assizes, or 

chafg«^. /. “ general 
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*' general or quarter sessions for the county where such person 
“ lives, ami to be thence respectively certified into the cxchc- 
“ qiier, shall be thenceforth exempted and discharged from all 
" the |)eualties, seizures, forfeitures judgments, and executions 
" incurred by force of any of tlio said statutes, without any com- 
“ position, fee, or further charge whatsoever.” 

• 

f Sect. fi. By 1 Will, and Mary, c. 18. s. 4. “ Every person Protestants Dij- 
“ that shall take the said oaths, and make and subscribe the de- from j ^ 
" duration, shall not bq liable to any pains, penalties, or for- the penalties ' 

“ feitures mentioned in 35 Eliz. c. 1. nor 22 Car. 2. c. I. Nor of attending* 

" shall any of the said persons be prt>secuted in any ecclesiastical <»oventicIcs. 

“ court, for or by reason of their nonconforming to the Church 
of England.” 



t Sect. 4. But by 1 Will, and Mary, c. 18. s. 5, it is provided, Botthe meet-. 

" That if any nsscnibly of persons dissenting from the Church of ing-liousea jJiair. 
“ England shall be had in any place for religious worship with gerv/e"' 

‘‘ the doors locked, barred, or bolted, during any lime of siicli 
“ meeting together, all and every person or persons that shall 
“ come to, and be at such meeting, shall not receive any benefit 
" from this law, but be liable to all the pains and penalties of all 
“ the aforesaid laws recited in this act for such their meeting, 
nutwitlistaucling his taking the oaths, and making and sub- 
“ scribing the declaration aforesaid.” 

•K' 

i- Sect. 5. But by 1 Will, and Mary, c. 18. s. 6. “ NothingDiasenters slmil 
*• heroin contained shall exempt any of the persons aforesaid 
IVoru paying of tithes or other parochial duties, or any other ^"'^*^*^ *'* 
ilutics to tlic cljurch or minister, nor from any prosecution in 
'' any ecclesiastical court or elsewhere for the same.” 






t Sect. a. By I Will, and Mary, c. 18. s. 7. “ If any person 
‘ dissenting from the Church of ]{iigland as aforesaid shall here- 
‘ after be chosen, or otherwise appointed to hear the office of 
' high constiihle or petty constable, churchwarden, overseer of 
‘ the poor, or any other parochini or ward office, and such per- 
‘ sou shall scruple to take upon him any of the said offices m 
' regard of the oallts, or any other matter or thing required by 
• the law to be taken or done in respect of such office, every 
such person shall and may execute such office or employ¬ 
ment by a sufficient deputy, by him to be provided, that 
shall comply with the laws on tliis behalf. Provided the said 
deputy be allowed and approved by such person or persons 
in such manner as such officer or officers respectively should 
by law have been allowed and approved.” 

t Sect. 7. By 1 Will, and Mary, c. 18. s. 8. " No person dis¬ 
senting from the Church of England in holy orders, or pre- 
tended holy orders, or pretending to holy orders, nor any 
preacher or teacher of any congregation of dissenting Pro- 
llsstants, that shall make and subscribe the declaration afore¬ 
said, and take the said oaths at the general or quarter sessions 
the peace to be held for the county, town, part or division 
vvlieic such person lives, wjiicli court is hereby empowered to 

“ administer 


If any Protes¬ 
tant Dissrntcr 
shall be ebuson 
to any parish or 
ward omce, and 
shall scruplti to • 
take the oaths, 
he ntay serve 
by deputy. 
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senting Minis¬ 
ters who shall 
make .and sub- 
scrit>c tljcdeda-:,j 
ration and toke 
tlie oaths and ,' •, y.'l 
approve of ilio. ; ^« , 

Thirty-tlvc Aly'<■ 
ticlc.s, shaU hot ' 
be liable, to wy. 








■“' 'i-Ki?!\ 

i'4r#'. 

-..•j-;.'.v,, 

406. 


OFFEfTCES AGAINST RELIGION. Bk. J. 


of the pains aiid administer the samet and shall also declare his approbation of, 
penalties indict- and subscribc the Articles of Religion mentioned in the 13 
“ EUz. c. 2. except the Thirty-fourth, Thirty-fifth, and Thirty- 
an^'& “ sixth, and these words of the I'wentieth Article, vh. ‘ I’he 

14 Cm. 2 . c. * Church hath power to decree rites or ceremonies, and autho- 

“ rity in controversies of f^th,* shall be liable to any of the pains 
“ br penalties mentiohed in an act made in the 17 Car. 2. c. 2. 
“ nor the 22 Car. 2." c. 1. for or by reason of such persons 
" preaching at any meeting for the exercise of religion •, nor to 
“ the penalty of one hundred pound.s mentioned in 13 and 14 
“ Car. 2. c. 2. for officiating in any congregation for the exer- 
“ cise of religion permitted and allowed by this act.” 


The tubing the 
ouths and sab- 
scribing the de¬ 
claration and 
approving tlie 
Articles to be 
registered at the 
quarter sessions. 


Seel. 8, But by 1 Will, and Mary, c. 18. s. 9- it is pro¬ 
vided, " That the making and subscribing the said declaration, 
“ anil the taking the said oatlis, and making the declaration of 
" approbation and subscription to the said Articles, in manner 
‘ as aforesaid, by every rcsptictive person or persons, herein- 
‘ before-mentioned, at such general or quarter sessions of the 
“ peace as aforesaid, shall be then and there entered of record 
" 111 the said court, for which sixpence shall be paid to the clerk 
“ of the peace, and no more. Provided that such person shall 
" not at any time preach in any place but with the doors not 
“ locked, barred, or bolted, as aforesaid.” 


Atisbaptista 
exempted from 
the iicualties of 
the ,tatate!i. 


Protestant Dis- 
sciitiiig Minis¬ 
ters exempted 
from serving on 
jaries and from 
parocliial and 
ward offices. 


(«) Bj' 2 Geo. 3, 
C. 20 . tlicj' are 
also I'xeiiijilt'd 
tron jerking in 
the niifiti^^ 

A justici. m the 
pence tn^'ro- 

son goes to 
a Dislt^lng 
mg^ig.bp^, 
to me the oat lis 
aufUithakc the 
de^ratioii. 


i* 5cc/. 9. By #Will. and Mary, c. 18. s. 10. "And as 
" some dissenting Protestants scruple the baptizing of infants, 
" it is enacted. That every person in pretended holy orders, or 
pretending to holy orders, or preaclier, or teacher, that shall 
subscribc the aforesaid Articles of Religion, except before ex- 
" cepted, and also except part of the Seven-and tweiitletii Article 
" touching Infant Baptism, and shall take the said oaths, and 
“ make and subscribe the declaration aforesaitl, in manner afore- 
“ said, every such person shall enjoy all the privileges, benefits, 
" and advantages which any other dissenting minister, a.s afore- 
" .said, nilght have or enjoy by virtue of this act.” 

t Sect. 10 . By I Will, aed *Mary, c. 18. s. 11. " Every 
" teacher or preacher in holy orders, or pfetended holy orders, 
“ that is a minister, pn acher or teacher of a congregation, that 
“ shall take the oaths herein n quired, and make and subscribe 
" the declaration aforesaid, and also subscribc such of the afore- 
'* said Articles of the Church of England as are required by this 
" act in manner aforesaid, shall bo theuccforlh exempted from 
" serving ujion any jury, or from being chosen or appointed to 
" bear the office of churchwarden, overseer of the poor, of any 
" other parochial or ward oftice, or other office in any hundred 
“ of any shire, city, town, parish, division, or wapentake (b)." 

t Sect. IJ. By 1 Will, and Mary, c. 18. s. 12. " Every justice 
“ of the peace may require any person .that goes to any meeting.. 
" for exercise of religion, to make and subscribe the .declaration 
“ aforesaid, and also to take the oaths or ileclaration of fidelity 
hereinafter-mentioned, in case such person scruples the taking 
oath; and upon refusal thereof, such justice of the neace 
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is hereby required to commit such person to prison without 
bail or mainprise, and to certify the name of such person to 
the next general or quarter-sessions of the peace to be held 
for that county, city, town, part Or division where such per¬ 
son then resides; and if such person so committed shall, upon 
a second tender at the general or quarter sessions, refuse to 
make and subscribe tlie declaration aforesaid, such persoq re¬ 
fusing shall be then and there recorded, aud he shall be taken 
thenceforth, to all intents and purposes, for a Popish recusant 
convict, ami suffer accordingly, and incur all the penalties and 
forfeitures of all the aforesaid laws.” 




•f” Sect. 12. By 1 Will. amTMary, c. 18. s. 13. “ And as there Quakers «- 
“ are certain other persons, dissenters from the Church of Eng- 
“ laud, who scruple the taking any oath ), it is enacteil, that every 
** such person shall make and subscribe the aforesaid declara- 
lion, and also this declaration of fidelity: 

t Sect. 13. “ ‘ I, A. B. do sincerely promise aud solemnly Dcclaraimnof 
declare before God and the world, that 1 will be true and faith- 
" fill to bis Majesty King (jeorge the Third; and 1 do solemnly 
“ profess and declare, that I do froni my heart abhor, detest, 

** and renounce as impious and heretical, that damnable doc- 
“ trine and position, that princes excommunicated or deprived 
" by the Pope, or any authority of the See of Rome, may be 
“ deposed or murdered by their subjects, or any other whatso- sccifla.a'twthet 
“ ever. And I do declare, that no foreig^^rince, |)crson, pre- fo™ of deeianv 
late, state, or potentate, hath, or ought to have, any power, tiou appointed. 
" jurisdiction, superiority, preeminence or authority ecclesiastical 
“ or spiritual within this realm (a).’ ” 

And shall subscribe a profession of their Christian belief in 
“ tliese words: 

t Sect. 14. “ * 1, A. B. profess faith in God the Father, and Profession of 
“ in Jesus Christ his eternal son, the true God, and in the Holy 
“ Spirit, one God blessed for evermore; and do acknowledge 
‘'the holy Scriptures of the Old aud New Testament to be 
“ given by divine inspiration” * sect. 23. 

“ Which declaration and subscription shall be made and en- 
“ tered of record at the general quarter sessions of the peace for 
" the county, city, or place wliere every such person shall tlieii re- 
“ side. And every such person that shall make and subscribe the 
“ two declarations and professions aforesaid, being thereunto 
“ required, shall be exempted from all the pains and penalties 
“ of all aud every the aforementioned statutes made against 
“ Popish recusants, or Protestant nouconfmmists, and also 
“ from the penalties of 5 Eliz. c. 1. for or by reason of such per- 
“ sons not taking or refusing to take the oath mentioned in the 
“ said act; and also from the penalties of IS and l4Car>2. c. 4. 

“ and enjoy all the other benefits, privileges, and advantages, 

“ under the like limitations, provisoes, and conditions, which 

' - “any 

(1) See 7 & 8 Will, 3, c. 34. and the case of Achejonc. F.veret, Cewper, 387. and 2 Im 

i 8. for cases in wliich a Quaker, may nialie affinnatiou. See abo 8 tieo, t. c. 6. ' 
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“ any otlier Dissenters shall or ought to enjoy by virtue of this 
“ act.” 


If luiy {<crsoti 
sitall rcfttw; to 
take the oaths 
when tender¬ 
ed by a justice 
of the peace, 
or at the ses¬ 
sions, such i»cr- 
sons shall not 
l>e adniitleci to 
make the two 
declaralioiis 
uforcsiiid, with* 
onf pnniiif; 
hmiM'lf to 1)1' a 
l’( o'('Slant Dis- 
wiiter. 


t Se<'l. 1j. Huf by I Will, and Afary, c. 18. s. 15. it is provi¬ 
ded, “ Tliat in case any person shall refuse to take the said 
“ oaths, when tendered to them, which every justice of. the 
“ peace i.s hereby empowered to do, such person shall not be 
“ a*duiittoti to make and subscribe the two declarations aforesaid, 
" though required thereunto, either before any justice of the 
" peace, or at the general or quarter sessions^, before or after any 
“ conviction of Popish recusancy, as aforesaid, unless such per- 
“ sou ran, within thirty-one days after such tender of the decla- 
" rations to him, produce t\vo sufficient Protestant witnesses to 
“ testify upon oath that they believe him to be a Protestant Dis- 
“ senter, or a certificate under the hands of four Protestants 
“ who are conformable to the Church of I'higland, or have taken 
“ the oaths and subscribed the declaration above-mentioned, and 
“ shall also produce a ceililicatc under the hands and seals of 
“ six or more sufficuait men of the congregation to which he 
“ belongs owning him for one of tlicm.” 


Tho jiroof to bo 
umlor till' bands “ 
of siv of his con- tc 
gii'g.ition, 

ii 

tC 

4i 

U 


t ■S’er/. 1(>. By I Will, and Mary, c. 18. s. 15. “ Until such 
certificate under tho hands of six of his congregation, as afore¬ 
said, b(‘ produced, and two Protestant witnesses come to attest 
his bt'ing a Protestant Dissenter, or a certificate under the 
liaiitls of four J\otestants, as aforesaid, be produced, the jus¬ 
tice of the peace ^all, and hereby is required to lake a recog¬ 
nizance with two sureties in the penal siun of fifty pounds, to 
be levied of Ins goods and chattids, lands and tenements, to 
the us(‘ of the king and qnoen, their heirs and successors, for 
his producing the same; and if he cannot give such security, 
to commit him to prison, there to remain until he has pro¬ 
duced such certificates, or two w itnesses, as aforesaid.” 


llio Loril’i. day 
still tu bu I'b- 
wived. 


Ko Papist shall 
have any benefit 
In’ this act. 
Kc|M'alc>l ai. tu 
tlie Trinity, by 
st, A;> Ueo. 5 - 
C. 160 . 


' Persons <lis- 
torbing I'tu- 
test ant dis- 
senters in any 
meeting-house, 
or misusing nny 
l*rotestant dlt- 
senltng minis, 
ter, sitail forfeit 
fifty pounds. 


f Sect. 17. By I Will, and Mary, c. 13. s. Ifi. “ All the law’s 
“ made and provided for the fretpienting of divine service on the 
Lord’s il,!'", connnonly called Sunday, shall be still in force 
and execuied against all pers.ni.^ that offend against the said 
luw.s, except such' persons come to some congregation or 
“ assembly of religious worship allowed or permitted by this 
" act.” 

t (Sc'c/. 18. By 1 Will, and Mary, c. 18. «. 17. *‘This act 
•shall not extend to give any ease, benefit, or advantage to any 
Papist or Popish recusant whatsoevei ; or smv pensoii that 
shall deny in his preaching or writing the doctrine of the 
Blessed Trinity, as it is declared in the aforesaid Articles of 
,Religion.” 

f Sect. 19 . By 1 Will, and Mary, c. 18. s. 18. " If any person 
or persons shall, willingly and of purpose, nialiciously or con- 
' tcmptUously come into any cathedral, or parish church, chapel, 

’ til' other congregation permitted by this act, and disquiet or dis- 
tnfb the $anie« or misuse any preacher or teacher, .such person 
or jiersons, upon proof thereof before ,aiiy justice of peace, by 
!Wo or more sufficient witnesses, shall find two sureties to be 

“ bound 



Cil. 26. 
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bound by recognizance in the penal sum of fifty pounds, and in 
“ default of such sureties, shall be committed tct prison, there to 
“ remain till the next general or quarter sessions; and upon con- 
" viclion of the said offence at the said j^nenil or quarter ses- 
“ sious, shall suffer the pain and penalty of twenty pounds, to the 
'* use of the. king and queen, their heirs and successors,(«) 

t Sect.QO, Hy 1 Will, and Mary, c. 18. s. 19. “No congre|a- 
“ lion or assembly for religious worship shall be permitted or 
“ allowed by this act, until the place of such meeting shall be ccr- 
“ lifted to the bishop of •the diocese, or to the archdeacon of that 
“ archdcaconr\', or to the justices of the peace at the general or 
“ quarter sessions of the peace for the county, city, or place in 
“ which such meeting shall be hehl, and registered in the said 
“ bishop'.** or archdeacon’s court respectively, or recorded at the 
“ said general or quarter sessions; the register or clerk of the 
“ peace whereof respectively is hereby required to register the 
“ same, and to give certificate thereof to such person ns shall de- 
“ mand tlie same, for which there shall be none greater fee nor 
“ reward taken than the sum of six-pence. 

f Sect. 21. By 10 Ann. c. 2. s. 8. “ If any person di.s.scnting 
" from the Church of England, (not in holy orders, or pretended 
“ holy orders, or pretending to holy orders, nor any preacher or 
“ teacher of any congregation,) who should have been entitled to 
“ the benefit of the 'rolcratiou Act, if such person had duly 
“ taken, made, and subscribed the oaths fwd declaration, or 
“ otherwise qualified him or herself as required by the said act, 
shall be prosecuted upon, or by virtue of, any of the |H:ual sta- 
“ tutes from which Protestant .Dissenters are exempted by the 
“ said act, shall at any time during such prosecution take, make, 
“ and subscribe the said oaths and declarations, or, being of the 
people called Quakers, shall make aiul subscribe the aforesaid 
“ declaration, and also the declaration of fidelity, and subscribe 
‘‘ the profession of their Christian belief according to the said 
“ act, or before any two justices of the peace, such person shall 
“ bo intitled to the benefit of th'* said act as fidly and effectually 
“ as if such person had duly.qiialificd himself within the lime 
“ prescribed by the said act, and shall be thenceforth exempted 
“ and discharged from nil the penalties and forfeitures incurred 
“ by force of any of the afure.said penal statutes.” 

•f- Sect. 22. By 10 Ann. c. 0. s. 9. “ Any preacher, or teacher 
“ of any congregation of dissenting Protestants, duly, in all re- 
“ spects, qualified according to the Toleration Act, shall be 
“ allowed to officiate in any congregation, although the same be 
“ not in the county wherein he was so qualified, provided that the 
“ .saiil congregation, or place of meeting, has been, before such 
“ officiating, duly certified and registered, or recorded, according 
“ to the said act: and such preacher or teacher shall, if required, 
“ produce a ccrtificritc of his having so qualified himself, under 
“ the hand of the clerk of the peace for the county or place where 
“ he ,so qualified himself; and shall also, before any justice of the 
“ peace of such county or place where he shall so officiate^ make 
“ iind subscribe such declaration, and t^ke such oaths, as are 
raeutioned iu the said act, if theretmto required.” 

' t Sect. 



(a) Sec post, ,■ 
sect. 31. whetc 
this olVoicc, ■ 
mhcu riotously 
comaiitted, t» 
made &lony. 

But such meet¬ 
ing-house must 
be certified to 
the blsiiop of 
ttiti diucc.<.e, or 
to the quarter- 
sessions, unit 
there respi’c- 
tively register¬ 
ed. 


Protestant dis¬ 
senters not in 
hoiy orders, or 
pretended Iiuly 
orders, who 
shall, during 
any proseeu- 
lioii, •jimlify ac¬ 
cording to tlie 
Tolcralioii Act, 
shall be dis¬ 
charged from ail 
pcnakie.s. 


Dissenting 
preaclicrs duly 
qualified may 
oiHciatr in any 
dlsseufing cou- 
gregatiun in any 
county, on pro¬ 
ducing a certifi¬ 
cate, and taking 
the oatli, if re¬ 
quired. 


See the case of ’ 
Beg. I'. PcBt*i ■ 
i! Salk. 5?8. 
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Dissenting 
prcaciiers who 
sliali scru[>lc to 
riiiike and sub" 
sun be the dccla- 
raiipn, ike. /e- 
quired bj' 
la £Uz. c. 
hhaU be dul^ 
quatified on 
itiakin^ and 
subscribing thi 
declaration 
1 Will, and 
Jllary, r. 18 . 
and the 19 Geo. 
.a. c. 44. 


■ + (Secf*2S, By 19 Geo. 3. c. 44. which declares the 1 Will, 
and Mary, c. 18. to be a public act, '* Every person dissenting 
“ from the Chtuch of England, in holy orders, or pretended holy 
“ orders, or pretending to holy orders, being a preacher or teacher 
“ of any congregation of dissenting Protestants, who, if he scru- 
“ pie to declare and subseribe as required by 13 Eliz. c. 12. shall 
*' <ak.e the oaths, and make and subscribe the declaration against 
" popery, required by the said act of I Will, and Mary to be 
" taken,.made, and subscribed by Protestant dissenting ministers, 
“ and shall also make and subseribe a declaration in the words 
following:—* I j4, Ji, do solemnly declare, in the presence of 
Almighty God, that 1 am a Christian and a Protestant, and as 
“ such that I believe that the scriptures of the Old and New 
“ I’estameiit, as commonly received among Protestant churches, 
" do contain the revealed will of God; and that I do receive the 
“ .same as the rule of my doctrine and jiractice,’—shall be, and 
“ every .sucli person is hereby declaied to be, entitled to all the 
“ exemptions, benefits, privileges, and advantages of 1 Will, and 
“ Mary, e. 18. and 10 Atm. c. 2; and the justices of the peace at 
“ the general sessions of the peace where any Protestant disseiit- 
“ iug minisler shall live, are required to administer the last mcn- 
“ tioiied declaration to siicli minister, iqion his offering himself to 
** make and subscribe the same.” 


Prat<">taut dis- 
sPiiUTs sliall uot 
be proM’cutcd. 


Sect. 24. By 19 Geo. 3. c. 44. s. 2. “ No Protestant dissenter, 
so qualified, shall be pro.secuted for teaching and instructing 
youth, as a tutor or schoolmaster, in any case whatsoever.” 


Sect. 25. But by 19 (ieo. .‘5. c. 44. s. it is pro\idcd, “ That 
" this qualification shall not entitle .such dissenters to obtain or 
“ liold the mastership of any college or school of royal founda- 
“ tion, or of any other endowed college or si'liool for the educa- 
“ timi of yoiilli, unless founded siiiee I Will, and Maiy, for the 
“ immediate use and benefit of Protestant dissenters.” 


Hiitcliiiisuu and 
bi<( wife V. 
Urookiibank, 
a Lev. 376 . 

See also Gib- 
sou’s Codex, 
619. 

(n) But by tiie 
iiiamage act, 
all uiarriiigL-s not 
dared viiid. 


Upon these statutes the following dolermiiiations have been 
made. „ 

+ Sect. That if a man aiiJ' womau, being dissenters, and 
having qualified theiu.selvcs pursuant to the. Toleration Act, be 
married iu the face of their congregation, propctly licensed, in 
the presence of wilni’sses, accotiiing to the statute, and after 
liaun.t published .iccordiug to the discipline of tlie .sai«l congrega¬ 
tion, and be tifterwards libelled sigaitist in the ecclesiastical court 
for incontinence and fornication, the courts of c<>:iuuon law will 
grant a prohibition.(rt) 

celebrated iu acburcli or public ihapcl, except the parties bo Quakew or Jews, arc de- 


Trcbcf i>. Keiiii -f Sect. 27- That these statutes, being made to protect persons 
2 Atk. loa. of tender consciences from penalties, do not extend to exempt 
i lergymen of the Cliurch of England from the consequences of 
acting contrary to the rules and discipline of the church; as for 
oiliciating in a chapel of ease without a license from the bishop. 

2 Bum’s E. L. • <28, That the Toleration Act does not extend to all 

179. pci'sons whatsoever who shall think lit to style themselves Pro¬ 

testant 
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tcstant Dissenters, but in order to be entitled to tlie benefits of it, 
they must first qualify as is therein directed; ^nd therefore it 
was said by iloU, chief justice,(ft) that if a man be a professed 
churchman, and his conscience will permit him sometimes to go 
to meetings, instead of edmiug to church, the Toleration Act shall 
not excuse him, for it was not made for such sort of people. 

^ Sect. 29 . That a devise of an annuity to the minister of a 
baptist meeting-house is a good charitable use, and that the court 

of Chaucei 7 will enforce its execution. 

• 

+ Sect. 30. That if a house be granted to a dissenting minister 
and others in trust, to suffer the said meeting-house to be fur the 
public worship of Goil by such congregation of Protestant dis¬ 
senters, commonly called Presbyterians, as shall attend the said 
minister, or his successors, regularly and fairly chosen and ap¬ 
pointed to be the minister in the said meeting, the court will 
grant a mandamus to the trustees to admit a minister regularly 
elected, <»r to resture one improperly displaced; but in order to 
obtain a mandamns to be restored, it is necessary for the dissent¬ 
ing minister to shew a prhm facie title to the office. 

f Sect. 31. That if a certain tenement be certified to the quar¬ 
ter-sessions as a place set aj)art for tlie meeting of Protestant 
dissenters, the court will grant a mandamus to the justices to re¬ 
gister such place pursuant to the Toleration Act; for in such case 
the justices arc merely ministerial. 

f Sect. .32. That the court of King’s Peiich also 'will grant an 
information for disturbing a congregatifui assembled for the pur¬ 
pose. of <liviue worship in any meeting registered pursuant to the 
Toleration Act. 

' 1 ' Sect. 33. Ami by the statute 1 Geo. 1 . st. 2 . c. .'5. “ If any 
“ persons unlawfully, riotously, and tiiniultuouslj assembled to- 
“ gether, to the disturbance of the public jieace, shall unlawfully, 
“ and with foice, demolish and pull down, or begin to demolish 
" and pull down, any church or chapel, or any building for religi- 
“ ous worship certified and registered according to tht; Toleration 
“ Act, every such demolishing or pulling down, or beginning to 
“ demolish or pull down, shall be felony without clergy;”—and 
the hundred is made liable to pay tlie damage thereby done. 

By statute of 53 Geo. 3. c. ifiO. sect. 1 . which is an act made in 
favour of Unitarian dissenters, it is enacted, “ That so much of 
•* an act pas.sed in the 1 st of W. & M. entitled ‘ An act for exenipt- 
“ ing his majesty’s Protestant subjects dissenting from the Church 

of England from the penalties of certain laws ’ as provides that 
“ that act, or any thing therein contained, should not extend, or 
** be construed to extend, to give any ease, benefit, or advantage 

to persous denying the Trinity as therein mentioned. Sic. be, 

. " ana the same is thereby repealed.” 

Bi sect. 2 .,of the same act, the act of 9 and lOofK.W. entitled 
*VAu act fpr the more effectual suppressing blasphemy and pro- 
ffineness,"’ so far as the same relates to persons denying as there- 
; iii.nesp^tihg the Holy Trinity, is also repealed. ' 

'f \ ) 

CHAP. 



(«) In BriUon v. 
Standish,' 

6 Mud. 1^. 


Attorncy-Cc- 
iieral». tock, 
S Veaey, «3. 


Bex V. Bonner, 
2 Burr. 1205. 


Rex .lollmni, 
3 Term Kep, 
sr5. 


Rex V. JuHices 
of Detbvf-hire, 

1 Black. Rep. 
606 . 

2 Burr. lO-l.*!. 
Ltl. Ray. 125. 

Gibson, 304. 


See post, tit.' 
“ Riot.” 


rcnaltics for 

“ deuyitig tiKJ 

Trmity” re¬ 
pealed by St. A3 
Geo. 3. c. KIO. 



( 412 ) 


Bk. 1. 


C^D* Ijlt* 

I'M. 

Vide tlic rust' of 
t)>(“ King e. 
liiiiiibiidgf, 
Mirli. J’ci'in, 

^'.'S tiro. 3. on an 
inforniatiuu for 
njisfcataiice as 
accuunliinl <il 
(lie pav-utlico, 
Whitehall, 


9 Co, .W. 

Co. Lit. “33. 

Roll. l.)3. 

1. 30. 

9 And. 119. 
Hard. 130, 
AIiKirrii, l‘J3. 

1 Sid. 31. 

C. Car. lin. 

(»■) ;V.» II. (i. 32. 
20 1 -aI. -1 . a. 

22 Ass. .14, 

2 n. 7.11. 
riottiion, ,S79. 
T. (jui)i. L>t. 

«7 

tl’F-<1.4. 1, 


i- 

\ (*) 9 Co. 10. 

Ra^m. 210. 
) C. Jac, 426* 


CHAP. XXVII. 

OF OI J'KXCES AGAINST THE PUBLIC JUSTICE 
OF THE KINGDOM. 

Off KNCKS agnitist the public justice of the kingdom, are, 

1. Siicli as art! committed by officers. ^ 

2. Such a.s are coniniitted by common persons, without any re¬ 
lation to an odice. 

Offencks by Officeus seem reducible to the following heads: 

.First, Neglect, or breach of duty. 

Secovolv, Bribery. 

'I'mHOLY, E.Ytortioii. 

As to the first of these oflencc.s, tvr. Neglect, or breach of duty. 

Scef. I. I lake it to be agreed, that iii the grant tif every office 
what.soever, tlicre is lla.s condition implied by common reason, 
that ifie grantee ought to execute it diligently and faithfully; for 
since every office is iiestituted, not for the sake of the officer, but 
for the good of some other, nothing can bo more just than tiiat 
he who cither neglects or icfuses to answer the end for which his 
office wa.s ordained, shoidd give way to others, viho are both able 
and willing to take care of it. And therefore it is certain, that an 
officer is lialile to a forfeiture, of liia office, not only for doing a 
tiling directly coiitiary to the design of it, but also for neglecting 
to alUud his duly at all u.-.ual. proper, and convenient times and 
placi's, wliercly any dairiage shall accrue to those by, or for, 
whom he wa.s made uu ollicer. 

And some h:i\e gone so far as lo liold, that an office courera- 
ing the admiso-lralion of justice, or the commonwealth, shall be 
foi fi ited for a bare uou-u.sor, wheil er any .special damage be oc¬ 
casioned thereby or not; but this opiniuti doth nut appear to be 
warranted by any rcsolutum in point, and the authorities(u) 
which are cited t<« nialiituiu it do tio. scciu to come up to it. 

However it cannot but be very reasonable, that he who so far 
neglects a public office', as plainly to ajipcar to take no manner 
of c:Me of it, should rather lie immediately displaced, than tlio 
public be in dangi r of sufleriiig that damage which cannot but 
be expected some time or othei from his negligence. 

Sect. 2. But it wouhl be endless to enumerate all the partieu- 
hir iustaijccs wherein an officer m.ay be discharged or fined; and 
it also ^eems needless to endeavour it, because they are generally 
.'o obvious to common sense as to need no explication; for what 
• an be more plain than that a gaoler deserves to be discharged 
and iuied for (ili) voluntarily sutfering his prisoners to escape, or 
for {* . barbarously misusiBg them? What can be more evident 
than tliat a (djsheriff is justly, punishable for persuading a jury to. 

uiiderpii/c 


1 '' ' i' * ^ ■< . /'S'* ' t - , 
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underprize goods in the execution of fieri facias, &c.? And there- St;e4 Comyn* 
fore 1 sliall leave the particular cases of this nature to every 
man’s own judgment, whicli, from Uie consideration of the gene¬ 
ral rules above-mentione<l, and the various circuutstaiiees of 
every case, will easily discern how far each offence of this kind 
deserves to lj«‘ punished. 

Under this head may he ranked another offence of deep malig¬ 
nity, namely, the opjrression and tyrannical partiality of judges, 
justices, and other.niagistjatcs in the administration of, and un¬ 
der colour of their ofiit'os. However, when this offence is pro¬ 
secuted, either by impeachment in parliamcut, or by information 
ill the court of King’s Bench, (according to the rank of the 
offenders.) it is punislied with forfeiture of their otlice, either 
consequential or immediate, lines, imprisoimient, or otlicr disertV 
tionary censure, regulated by the nature and aggravations of tlie 
offence committed, lil. Com. voJ. 4. c. 10. 


Duress bif Gaolers. 

Under this head may also be classed duress by gaolers; since 
it is the duty of a gaoler to treat his prisoner with all the liuina- 
nity and kindness not incoiisistenl with his safe cuslotly, ov with 
the sentence of the law by which he is conlined, and to prevent 
abuses, JScc. 


Po prevent abuses by the extensive power which the law is Gaoler coinis*!- 
iged to repose in gaolers, it is enacted by 14 Edw. rJ. c. 10. 


To 

obliged 

_ MV\ 

“ That if any keeper of a piisou, or midei-k«'eper, by too great jmmr, 

.,>1 t* ' ! _ a _I I--- __ __ dL..*. !L ij.-i_ 


duress of iinprisoimieiil, and by pain, make anj prisoiK'r that t U;i1p, 610, 
he hath in liis ward 
“ is ffuiltv of felony.” 


he hath in liis ward to become an appellor against bis will, he ^ 


S. P.( 
.'Slnst. 91, 

2 I list..m 

Sect. 2. And it is saul to be no way material, whether the aji- .jsi. 
provenjeiit be true or falsa*, or wltelhcr the .‘ippcllce be acquitted 
or condemned ; but at conmiou law this offence was esteemed a 
misprision only, unless the apjiellec were hanged by reason of 
the appeal. 

+ Sect. 3. It has been determined, that gaolers, as well de 
facto as dejure, are liable to attachment for contempt of court, 
and to fine, imprisonment, and forfeiture of office foi- gross and 
palpable abuses; as in treating criminals with barbarity, extort¬ 
ing money, not making lawful deliverance, or suffering them to 
escape; and that if death be the conscqueucc of their harsh 
treatment, it is felonious homicide. 


3 Mou, Mo. .^1 list, 91. 


4 Erl, s. C, 10. 
" liisl. 45.63. 
3»1. 

Cti. Lit. 233. 

4 Co. 41. 

9 Co. .50. 
lUj*. 813. 

2 Hawk, liil, 
Vost. 321. 


“f* Sect. 4. By 31 Car. 2. c. 2. s. 9. “ If any person .shall be When only to 
" committed to any prison, for any criminal or supposed criminal rcinovcd. 

“ offence, he shall not be removed from thence, unless it be by 
habeas corpus, or some other legal writ: or where he is removed 
“ from one prison or place to another, within the same county, 

“ in order to his trial or discharge; or in case of sudden fire or 
" infection, or other necessity; on pain that the person signing 
“ any warrant for such removal, and the person executing the 

*' same. 
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“ satne, shall forfeit for the first ollence one hundred pounds, 
“ and for the second two hundred pounds, to the party grieved.’^ 

*1* Seel. 5. But by 19 Car. 1. c. 4. s. 0. “ On emergent occa- 
** sions, us in case of infectious diseases, the sheriff or gaoler, 
with the advice and consent of three or more justices may, if 
" they siiall find it needful, provide other safe places (with the 
“ owner’s consent) for the removal of sick or other persons out 
of the usual gaols.” 

Debtors aii-i + Sect. t). By (!2 and 23 Car. 2. c. 20. s. 13. " The gaoler 

felons to be icjii “ shall iiot put, kccp, Or lodge prisoners for debt and felons 

separate. „ together in one room or chamber; but they shall be put, kept, 
“ and lodged separate and apart from one another in distinct 
" rooms; on pain of forfeiting his ofiicc, and treble damages to 
“ the party grieved.” 

Transports to be "I* Sect. 7. And by 31 Geo. 3. c. 4fi. s. 9. “ As long as any 

■ ** pcfsofi under sentence of transportation shall continue in the 

o er pn- „ j;oninton gaol, the gaoler shall separate such convict, as far 

“ as conveniently may be, from every person in his custody, 
" except prisoners convicted of felony.” 

t Sect. 8. Nevertheless, it seemeth generally in all cases where 
a man is committed to prison, especially if it be for felony, or 
upon an execution, or but for a trespass or other offence, every 
gaoler ought to keep such prisoner in safe and close custody; 
safe, that he cannot escape; and close, without coufcreiice with 
others or intelligence of things abroad. 

i" Sect. 9- And therefore if the gaoler shall license a prisom-r to 
go abroad for a time, and then to emne again, or to go abroad 
with a keeper, though he come again, yet these are escapes. (1) 

To prevent the extorlionale practiet's of sheriff ’s officers, the 
statute of .32 Geo. 2. c. 28. enacts many regulations to save un¬ 
fortunate debtors, when they arc arrested, from the exactions of 
bailiffs and other inferior officer.'; of the law. 


f.ouer». 


Dalt. c. i70. 


Halt, c, 170. 
a Co. 100. 


To prevent ex¬ 
tortion in 
gaolers, vide 
39 G. 3. C.28. 


Of Bnlje,ry, 

3 Inst. 145. Bribery, in a strict sen.^e, is taken for a great misprision of one 
in a judicial place taking any valuable thing whatsoever, except 
meat and drink of small value, of any one who has to do before 
him any way, for doing his office, or by colour of his office, but 
of the king only. 

Sect. 


(J) It if i.iwfol for a gaoler to hampot Ills pri¬ 
soner vriih irons to prevent Ids escape. 1 11. H. 
601. Am! says, that it is lawful for a 

gaoler to ep a lii.'btor charged in execution in 
irons (c. 1 ^ 0 .)' t.r this lie cites ilio authority of 
Lord Cokc, .'lULp.-i.}.. Uoytou’s ca«c, who there 
certainly saji-, “ tli.- slieiiif way keep them who 
are in execution in fcUeis and irons, lo the end 
they way the si'vner satisfy liieir creditors.” But 
this place Jf law ittay well Ihj dcibtod, because 
Coke, as Biis BUtlmriiv, refer-, to the words of the 
stat. of W. 9.-e. II. " iittml carceri ^namwipiehtur 
" infenis.'’ But it i» most ejeat dial by the stat, 
It only rcfeis lo iHulitTs, receivers, servants, &c. 


who on account are found in arrear, tlie words 
being: “ J)e iervianliMm Ijatlii is, camerariii el qutbus. 
“ run juereceptmibmqui adempotum reiUlemF leiten- 
" l«r; ameordatum est et stidtUvm, quad evm donu- 
“ nils htjustruyli iervieiU' dederit eis uuditore* compali, 
" el rantingat ijisiis esse in arreivgiis super emnpikiwi 
“ suumomnUms allocatur et alhxxiadh arrestentur eur- 
“ jmm eorum et miltantur goalee et carreri numuri’ 
“ pientur inferris, et sub boiul enstadiA, S;c.'* It is 
also observable that in the comment upon the stat. 
of VV. 9. Lord Coke does not give it this construe-' 
don, but expressly says, tiiat at common law a pri-. 
souer could not he put in irons; in which he is con¬ 
firmed by many older autlioritics. 
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Cb. BY Of FICERS.r^a^. 



Sect. 2. But Uribery in a large sense is someUmes taken for 3 Inst. 149 . 
the receiving or oft'eriug of a«^ undue reward, by or to any per- Hobart, 9. 
son whatsoever, whose ordinary profession or business relates to 
(he adniiiiislratiuu of public justice, in order to incline him lu do Satu-w, (;?.■>, 
it tiling against llie known rules of honesty and integrity; for the Mod. t93. 
law abhors any the least tendency to corruption in those who are 
any way concerned in its administration, and will not endure their 
taking a reward for the doing a thing, which deserves the severest 
of punishments. (1) 

Sect. .* 1 . Also bribery •sometimes signifies the taking or giving aiusi. iw. 
of a reward for offices of a public nature. And .surely nothing 
can be more palpably jjirejudicial to the good of the public, than 
to have places of the highest concernment, on the due. execution 
whereof the happiness of both king and people doth depend, 
disposed of not to tho.se who are most able to execute them, but 
those who are most able to pay for them; nor can any thing be 
a greater discoiirugoment to industry and virtue, than to see 
tliose places of trust and honour, which ought to be the rewards 
of those who by their industry and diligence have qualified them¬ 
selves for them, conferred on such who have no other reeom- 
inendatioii but that of being the highest bidders; ne!th<*r can any Vide JVoy, 10 s. 
thing be a greater temptation to officers to abii.se their jiower by Moor, 7ai. 
bribery and extortion, and other acts of injustice, than the con¬ 
sideration of the great expense they were at in gaining their 
]>Iaces, and the necessity of sometimes straining a point to make 
their bargain answer their expectation. 


Tor these reasons, among many others, it i.s expressly enacted 
by 12 Rich. 2. c. 2. “ That the chancellor, treasurer, keeper 
“ of the privy seal, steward of the king’s house, the king's chani- 
“ berlain, clerk of the rolls, the jnstice of the one beiidi and of 
“ the other, barons of the excbeipier, and all other that shall be 
“ called to ordain, name, or make jii.stices of the peace, sherifi's, 
“ cscheuiurs, customers, comptrollers, or any other officer or 
“ minister of tlie king, shall be firmly sworn that they shall not 
“ ordain, name, or make any of the above-mentioned oflicers for 
“ any gift or brocage, favour or afi'ectioii, nor that none which 
“ sueth by himself ox by others, privily or openly, to be in any 
" manner of office, shall be pul in the same office, or in any other, 
“ but that they make all such officers and niinister.s of the best 
“ and most lawful men, and sufficient to their c.stimation and 
“ knowledge.” 

By 4 Hen. 4. c. 5. “ No sheriff shall let his bailiwick to farm 
“ to any man, for the time that he occupieth such office, &c.” 


By 5 qnd 6 lildw. 6 . c. 16 . it is also enacted, That if any vide Noj, J 02 . 
“ person shall bargain or sell, or take any reward, or promise of Mow, 78i. 

** any reward, for any office, or the deputation of any office, any. 

“ way concerning the king’s revenue, or the keeping of his castles, 
or the administration or execution of justice (unless it be such 

" an 


(1) TheKTore to bribe persons, either by giving 
money or promises, to vote at elections of rocm* 
bers of corporations, which are erected for the sake 
of public government, is an offence for which an 


information will lie. 2 Ld. Ray. 1377. 1 Black. 
383. But the court will grant an informaiiott ftw 
(his offence very cautiou.sly, since the additional 
penalties by statute. 1 Black. 380. Infni;'»ect7, 
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OFFENCfe PUBLfe JtySTICE I. 



“ an office as had been usually grawed before the making of the 
“ said act by the justices of the King's Bench or Coniuioii Pleas, 
“ or by justices of assize), that then evety such person hargain- 
“ ing or selling, or taking such reward, "or promise, &c. sKali no' 
" only forfeit bis light to such office, or to the nomination thereof, 
“ but also every person who shall give any such rew^d or pro- 
" mise, &c. shall be adjudged a disabled person in law to have 
“ or enjoy such office, 8cc,” 

^Iii the construction of this statute of 5 and 6 Edw. (3. c. 16‘. 
the following points have been resolved. 

Sect, 4, First, That the offices of chancellor, register, and 
commissai’y in ecclesiastical courts, arc w ithiu the meaning of the 
statute, inasmuch as those courts do not only detenuine matters 
which are brought before them merely pro saliile anime, but also 
have the decision of disputes concerning the lawfulness of matri- 
liidny and legitimation of children, which touch the inheritance 
of the subjects, and also hold pica of legacies and tithes, 8cc. in 
w'hich respects they arc courts of justice; but it hath been ad¬ 
judged, that no office in fee is within the statute. 

Sect. 5. Secondly, That one who makes a contract for an 
office, contrary to the purport of the said statute, is so far dis- 
same, that he cannot at any time during his 
c! Jbc. 386 .’ he restored to ^ capacity of holding it by Iny grant or dispen¬ 
sation whatsoever. 


C. J«c. 269. 
3 Inst. 118. 
.3alk. 4<>8. 

V U'T. 289. 
2 Ven. 187. 
467. 


2 Lev. 161. 
Ifubart,?.?. 






Salk. 466. 468. 
6 Mud. 234. 

3 Co. .12. 

C. Eliz. 529, 
530. 

1 And. 107, 
ISO'. 


Snlfccid, 411. 


3 Inst. 145. 

I Ilaic, 262. 

1 Leon. 295. 

C. Jac* 65. 

1 Knsh. Col. 31. 


Thirdly, Tliat a bond by a deputy of an office to pay a cer¬ 
tain .sum at all events, is within the statute, and con.se<juenil) 
totally void, though it also contain otlier conditions which, if 
they stood by tliemselves, would be good; but not a bond to pay 
half the prorits of a certain sum out of tlic profits of the ofiiOc 
for a deputation. 

Fourthly, That the stahite eMcnds not to officers in the y 
plantatioi’,5. - 

As to bow bribery is piinislniule. 

♦ ' . ♦d. 

Sect. G. It is said, that, at common law', bribery in a ju(%e^i 
relation to a cause depending before him, was looked npon as 
an offence of so iicinous a nature, that it was sometimes punished 
as high,treason before the 25 Edw', I; and at this day it is cer¬ 
tainly a very high offence, and punishable, not only with the for¬ 
feiture of the offender’s office of justice, but also with fine and 
imprisonment, &c. 


Sinsi. 118 Sect, 7. Also all the other above-mentioned kinds of bribery, 
taken in a large sense, seem to be punishable with fine and im¬ 
prisonment, &c. And in the time of King James the First, the 
Earl of M. lord high treasurer of England, being impeadied by 
tlie commons, for refusing to hear petitions referred to him by 
the king tilt he had received great bribes, and for other such like 
snisdemeaiiors, was, by sentence of the lords, deprived of all his 
offices, and disabled to have any for the future, or to sit in the par¬ 
liament, 
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Ch. 27. 





liament, and was fined fifty thousand pounds, and imprisoned 
during the king’s pleasure. (2) 

+ Sect. 8. And it is enacted by 7 and 8 Will. 3, c. 7. “ That 
“ all contracts, |)i-omi$es, bonds, and securities whatsoever, made. 

" or given to procure any return of any member to serve in par- 
“ liameiit, or thing relating thereunto, shall be adjudged vohl; 

“ and that whoever makes or gives such contract, security, pro- 
“ raise, or bond, or any gift or reward, to procure a false pr 
“ double return, shall forfeit i.'.OtK); one third to the king; one 
" third to the jjoor; one third to the informer; to be recovered 
" by action or information. (;]) 

t Sect. 9. And it is further enacted by 2 Geo, 2. c. 24 . “ That 3 Burr. 1270. 
“ If any person having or claiming a right to vole at any election 
“ for members of parliament, shall ask, receive, or take any 
“ money, or other reward, by way of gift, loan, or other device, 

“ or agree or contract for any money, gift, office, employment, 

“ or other reward whatvoevur, to give Ids vole, or to refuse or 
“ forbear to give bis vole in any such chxtion, or if any person 
" by himself, or any person employed by him, doth or shall by 
" any gift or reward, or by any promise, agreement, or security 
“ for any gift or reward, corrupt or procure any peisctu or pci- 
“ sons to give his or tlicii vote or voUj.s, or to forbear to give liis 
“ or their votes in any such election, such offender shall for every 
“ ufience forfeit together witli full costs of suit, by action 

“ or information at Westiniustcr. And any person offending in 
“ any of the said cases, fiom and after jiulgiueul has been so 
“ obtained against 1dm, or by suminary action, or pioscculion, or 
“ being any otherwise lawfully convicted thereof, shall bo forever 
“ disabled to vote in any eicclioii for inemluas of pariianient, or 
" to hold, e.\erci.se, or enjoy any office; or franchise as a ineniber 
“ of any city, borough, town corporate, or cinque port, as if he 
“ was dead.” 


Sect. 10. ]>nl It IS further enacted, ‘‘ 'J’hat if such offender, 
" within twelve mouths next after such election, discover any 
“ other offender, so that In; be iliereupoii convieted, such of- 
“ fender so discovering, and not having been before that time 
“ convicted of any oft'ence against this act, shall be indemnified 
“ aud discharged from all penalties and disabilities whirli he shall 
“ then have incurred by any offence against ibis act, I’rovivlcd 


the prosecutions be commenced wit 
" raencement shall lie (by 9 Geo. 2, 
" summons, or service of process. (4) 

( 2 ) Tliis was the case of the Earl of Middlesex, 
who had been raised by BucUngliam’s interest 
from Uie rank of a London merchant to be lord 
high treasurer of England, but liaving incurred the 
displeasure of his patron, the favoarite vowed re¬ 
venge, and employed all his credit with the com¬ 
mons to procure the impeachaicnt of tiic treasurer; 
but charges against liiui were nmtlier numerous 
nor important, the whole measure very dissatisfac¬ 
tory to ttm1ti% and the, fine was remitted upm 
flie aecession orCbarles the First. Pari. Ifist. vol, 
vi. p.l9i. 


in tw o years, winch com* 
c. 38.) the actual arrest, 

Of 

An attempt to induce a man to advise the king, 
under tlie. intlncnce of a bribe, is criminal, though 
never carried into exectitlon, 4 Burr. 249*1. Olltr- 
ing money to a privy councillor to procure the re¬ 
version of an office in the gift of die crown, has 
been adjudged a misdemeanour, and punishable by 
infunnatiun, Re.v v. Vaughan. 

(3) But if it appears to b^a void election, an 

action fur this p^alty is not maintainable. Ld. 
Bay. 904. . 

(4) This statute docs not take away the Crun- 
mon law process by indictment or informadwt for 


S 8 




tot. I. 



41ft OFFENCES AOAINST PUBLIC JUSTICE ‘BkAl. 


Of Extorlmi. 

In treating of extortion, I shall consider, 
1. What shall he called cxturtiuii. 


'J. How it shall be punished. 

"As to the Fikst Point, viz. What shall be called extortion. 


Co. Lif. ;j()B 
10 Co, lu.'. 
Sliiiif. I r.>. 

C. Car. 4.58. 
448. 

Hutton, .W. 

8 fust. 88. 
lit ay. 14!). 11 


Sect. 1 . It i.s said, that extortion in a large sense signifies anv 
oppression under colour of right; but that.in a strict sense it 
.signifies the taking of money by any ollicer, by colour of his 
office, either where ixuie at all is duo, not so niuch is due, or 
where it is not yet due. 

Mod. 8(>. 137. Sallelil, 38'2. 


Sliist. 309. 
(5o. lit. 308. 


43K(I.,3. 4,,i. 
S R. Al)r. "fit;. 
Cro. Cir. 3.i0. 


4 Inst. y74. 
Moor, 

3 Inst. i;09. 


Sect. 3. It is .said, that at the common law, which was alllrmcd 
by the statute of Westminster tlu, first, e. 'lC>, it was e.xtortion for 
any sheriff, or other minister of tlte king, whose oftice did any 
way concern the admini.strution or execution of justice, or the 
coininon good of the subject, to take any reward whatsoever for 
doing hi.s office, except what lie received from the king. And 
.surely tlii.s was a most excellent institution, highly tending to 
promote the honour of the king, and the ease; of the people, and 
hath been alway.s thought to conduce so nmcli to the public good, 
that all prescriptions whatsoever which have been contrary to it, 
have been holdeti to be void; and upon this ground it hath been 
resoKed, that the presetiption bv virtue \vlien;of the clerk of tlio 
market claimed certain fees for the vi< \v and e.xamination of all 
weights and uieasuies, 8ic. was merely void. 


31II. 7. 17. Sect. 3. But it hath bee,u holden, that the fee of twenty-pence. 

coiiimonly 


bribery al elections for niemhers of jiarlliuiieiit, 
Bnt as (lie ofl'endcr would be equally liable lo lliu 
penalties of the statute, vide j IJIack. 524. the 
court vrii| not grant an infonualior, luiti] the t«o 
years.;i'c expired, 3 Burr. I 5J'i. "vce|il in jiiirlicu- 
Jar eases, fi.imded on piii'.’i niar reasons, ,5 Burr. 
1340. And It set'ins as if q,.-' eoiirt would nd journ 
passing sentenec on a roiniction by indief'uont, 
on tlie defendii'il's entering into a reeognixiuK e to 
appear on tbe day when (ho time llinitod for hiic.'- 
ing the qiu inni aetion will expi.'e, 3 I5urr. 
but the court will not, afier that tit.u: has elapsed, 
prolong the judgmeii: on iu-eouiit of tne defendant's 
having indicted one of tin witncs>es upuiiwlio.i- 
teMimony he was l onvicted, because being so iiiucb 
iutciested he. (i.’id not ho admitted a witness. 
3 Burr t.itjB. 1 Blank. 404. Nor will they stay 
the jtulgiiK'iil (III the pmii in an aetion for this in¬ 
jury. on ailidavits that the defendant is u dis- 
covei r. '1 Vt ils..n, 55. Nor will they grant a new 
tnai i A whom Wit'S parrke])/, trimiiik Suyvr, 
S9Q H\(i, (hew will grant a now trial if, iqion a 
special <•»<,., the jury have not found who Was tlie 
first disooserer, alOiougii they find (hut tlie defond¬ 
ant produced a jinlunieiit by which it appeared 
that he hai! ofoaiucti a v<'rdic"t against a third per¬ 
son upon this ■.•it; tor If doi’s not follow conclu¬ 
sively that (he person who obtains the verdict is 
necutserily the discoverei. 4 Burr. 3.>04. 2469. 
And U hits bcvu lietermined, (hat the person who 
makes an affidavit of the fact upon w hich another 


olil.iiiis<i si'itiiet, is the li'iie discovcivr. 4 Burr. 
328(5. And although a verdict is not u conviction 
until it be completed by a jiidgiiieiit, yet, after it 
is conqiloted, which tlie cmirl will grant leave lo 
dll. it will relate bark to the time of the original 
di-livery. Ihiil. 1 Black. (56.5. Vide also The 
(Jie.kl.ide (.’:isc, one volume octavo, jinblishetl by 
E. l5'')olc, l7tl;>. also 22 Goo. 3. c,31, 

1 f til.' elector is bri’.ied by a friend of the, caudi- 
da(.‘, and eveliaiices.iiiote to insure the vole, it is a 
bribi '• within the act, ultiiough tlie elector voted 
for the opposite p.irtv. 3 Burr. 123.5. 1 Black. 
317. .\ml so al'o is Iciying a wager with the voter 
that lie lines not vote for a particular candidate. 
Loft, .552. Vied also Alien i. Hearnc, Mich. 26 
Geo. 3. 1 'I'erai, Hep. ,n, And by giving the 
elector money, be admits his right to vote, ami 
shall not be permitted afterwards to controvert it. 
3 Burr. J 586. Nor is it necessary that tlio candi¬ 
date should have declared himself at the time the 
bribe was given, because asking a vote for him un¬ 
der ilie title of (lie candidate’s friend, makes him a 
candidate. Coomb v. Pitt, 5 Geo. 3. 1 Black. 533, 
Nor is it necessary that the person bribed should 
actually have a right to vole. 3 Wife. ;5.5. Bnt in 
an action the declaration mast Stale what the de- 
fepdant rffictred or took as a reward, and whether 
money, or what particular species of reward, and 
not iudciinitely and disjuiirtivelv, " that he took a 
“ rewanland being upon a criiiiinal charge, this 
defect is not helped by verdict, 4 Burr. 3471. 
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commonly called the baF>fee^ which hath been taken, time out of «inst.fio. 

mind, by the sheriff, of every prisoner who is acquitted, and also ^ I*)’'' 

the fee of one penny, which was claimed by the’eoroner of every 

visne, when he came before the justices in eyre, are, not within 

the meaning of the statute, bet^iuse they are not demanded by 

the sheriff or coroner for doing any thing relating to their offices, 

but claimed as perquisites of-right belonging to tlmtn, whether 

they do any thing or not. But there seemetli to be no necessity 

for this distinction, for it cannot be intended to be the ineuriing 

of the statute to rdstraiu the courts of justice, in whose integrity 21 H. 7. i7. 

the law always reposes the highest confidence, from allowing Co. bit, 3ii8. 

rea.soiiab]e fees for the labour and attendance of their uffeers. 

For the chief danger of oppression is from officers being left at 
their liberty to set their own rates on their labour, and make 
their own demands; but there cannot be so much fear of these 
abuses while they arc restrained to known and stated fees, settled 
by the discretion of the courts, which will not suffer them to be 
exceeded without the highest resentment. (i) 


Sect. 4. Also it having been found by experience, that geno- 
rally it is in vain to expect that any officers who depend upon n 
known fixed salary, without having any iniincdiate benefit from 
any particular instance.s of their duty, should bo so ready in 
undertaking, or diligent in executing them, as they would be if 
they were to have a present advantage from them, it hath been 
thought expedient to permit them to take certain fees in many 
cases, but it is certain that tliev arc guilty of extortion if tiujy 
take any thing more. Also it liath been resolved, that a promise ' 5 , 
to pay them money for the doing of a thing which the law will Cn. bit. ws. , 
not suffer them to take any thing for, is merely void, however 
freely and voluntarily it may appear to have been made; lor if J u»ll. :h;J. 
once it .should l)C allowed that such promises could muiutain an 70. 
action, the peojde wouhi quickly be given to iindersland how 
kindly they vvoidd be taken, and happy would that man be who ]vi„i)r, los. yiS. 
could have his business well done vvitlioiit them. (2) C.Jiw. i03. 


As to the Second Point i;i:. How c-xloition shalJ be 


punished. 

Sect. 5. There is tio doubt, but that at common law 


ti Mo<t. a?. 

• 2 R. .Afar. 32. 

d bs 3. 


severely punishable at the king’s suit, by fine and iiuprisonmciit; iiiijm, .‘Jis, 

and also bv a removal from the office, in the execution wliereof ~ 

, 3 Leon. 268. 

tt was committed. 3 Ed. |. g,;. 

Sect. 1 Strange, 74 , 


(1) For the fee.s allowed to tii.-' several officers, 
vide 3 Corn. Dig. 323, SSL 1 Modern, 5. 11 

Modem, 89. Ld. Uay.4.103. 9 and 10 Will. 3. 
c. 41. 29 Eiiz. c. 4. 3 Jac. 1. v. 7. 10 and 11 
Wiil. 3. c. 23. !,. 8. 3 Uoo. 1. c. 13. 17 Geo. 3. 
c. 36. s. 6. Cro. Cir. 233. 

(S) It is extortion to oblige an executor to prerc 
a will in the bishop’s court, and to take fee.<i there¬ 
on, knowing the same to have been proverl in the 
prarogative court. Strange, 73. Or in a sheriff’s 
officer to adnut a prisoner to bail, upon an agree¬ 
ment to receive a certain, sum when the prisoner 
should pay to a third person another sum of 
money. 3 Burr. 924. To arrest a man in order to 
obtaio a release from Mm. 8 Mod. 189. In a 


gaolor to obldiii money fi-om his prisoner hy any , 
colourdhie i!i«.ui>i. 8 Mod. 226. Stra. 373. Or 
in a cluircl'-H-ardeu niiM-e o^o'i. 1 Sid. 307. In a 
miller, if lie takes more for toll than is due by cus¬ 
tom. Ld. Hay. 149. Or a commissary for absolu¬ 
tion. .3 I>x>. 268. Or a ferryman more for his 
ferry. 4 Mod. 101. Or to seise upon the pi.'ioe 
where a fair is held, and by building stails, to force ^ 
an exorbilaiit price for them. Ixl. liay. 1.30. Or 
in au uiider-sheriff to refuse to execute process t,Hl';; 
his fees .are p«d. Salk. 330. Or to lake a bodd- ;) 
for Ids fee before execution is sued out. Hut, ^ 
Or for a coroner to refuse his view until hUfe«b«t'., 
paid. 3 Inst. 149. 
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OFFENCES AGAINST PUBLIC JUSTICE Bk. 1. 


Sect. 6. Also extortion in sheriffs, eschcators, bailiff’s, gaolers, 
the king’s clerk of the market, and other inferior ministers and 
officers of the king, whose offices do any way concern the admi¬ 
nistration or execution of justice, or the common good of the 
subject, or for the king's service, hath a further additional j)uniali- 
incnt by the above-mentioned statute of Westminster, by wliich 
it is enacted, “ That no sheriff, nor other king’s officer, shall take 
“ any reward to do his office, but shall be paid of that whicii they 
" take of the king, and that he who so <loth, shall yield twice as 
“ much, and shall be punished at the king’s pleasure.’’ (.‘3) 

Altering ami Vucaiiii>r Records hf Clerh. 

The offence of altering and erasin )f records by clt'iks, which 
is an offence against the Public Justice, has already been Ireatetl 
of under the title of “ Forgery,” vide ante, p. 200. 


OFFENCES ACJAINST PlJHLlC JUSTICE BY 
PRIVATE PERSONS. 

The offences against public justice, which jiiay be committed 
by private persons, may b(.‘ reduced to the following heads:— 

1 . Personating others in courts of justice. 

2 . llelurning from transportation. 

0 . Practising as an attorney after having been convicted of 
perjury, &c. 

4. Perjury and subornation of peijury. 

5. Conspiracy. 

6. Maiutenaiu-c. 

7. Champerty. 

8 . Embracery. 

9 . Buyi?'g or selling a preto ded title. 

10 . Compounding a penal action, without leave of the court, 
by common informer. 

11 . Breach of prison, i* sene, • ^capes, &c- 

1. Versonatuig others in Courts o/'Justice. 

By stat. 21 J. I. c. 2f), it is enacted, “ All a id every person 
" and persons who shall acknowledge, or procure to be acknow- 
“ lodged, any fine or fines, recovery or recoveries, deed or deeds 

“ inrollcd 


' (3) A'ld a action lies to recover the double 
T^oe, .1 (o .. Dig. 323. But Die indictment 
svbicb b liioiight at the sessions, Str. 73. or 
infonwtion, must state the fact particularly, 3 Leo. 
S68i S3 Edv 3. it. 3. c. 9. 11 Mod. 80. It 

must also spi? ily Die time iivh« n the offence was 
coinmitled, 4 Med. tOt. 103. But although it be 
omitted to be staied. for what the thing extorted 
was taken, yet it's good after verdict, Sid. 91, 
And, in general, the King’s Bench will oblige the 


party to demnr to a defective indictment for ex- 
toruon, 3 Mod, 13. Ami whatever may be the 
sum, if there is proof only of a shilling leliun, the 
defendant is guilty; for the taking is the offence, 
and not tlie contract, Ld. Ray. 149. And he also 
who assists is equally guilty, for there arc no ac> 
cessaries in extortion, Str. 7^ Extortion may bn 
laid in any county, by the 31 Eliz, c, 5. Sed vide 
3 Hawldns, cb. 36. s. 30. 



Ch.27. BY PRIVATE VERSOm.^ >Fm(^ating others. 



“ inrolled, statute or statutes, recogtiizance or recognizances, bail 
" or bails, judgment or judgments, in the name of any other per- 
“ son or persons, not privy or consenting to the same, and being 
“ thereof lawfully convicted or attainted, shall be adjudged, de.- 
“ creed, and taken to be felons, and suffer the pains of death, 
“ and incur such forfeitures and penalties as felons convicted or 
“ attainted lose and forfeit, without the benefit of clergy td be 
allowed to any such offender (saving corruption of blood and 
“ loss of dower). 


Sect. 2. Not to cxfeiid “ to any acknowledgments acknow- 
ledged by any attorney or attuniies of record, lor any person or 
“ persons against whom any such judgment or judgments shall 
“ bo had or given.” 

Sect. 3. In the construction hereof it has been liolden, that if a 2 Jon. <> 4 . 
man personate another in the county of A. in putting in bail be¬ 
fore a judge, and the bail be filed in the county of IS. the trial 
shall be in the county of J. Coniraiutlm 

f Sect. 4. Also it seems, that the bare personating of bail be- report of the 
fore a judge i.s no felony, uiiles.s the bail be filed. rv<'ih3*oi,302. 

‘j- Seri. It seems also, liiat if bail bo put in in tlic names of Anonymons 
persons who have )k> oxi.stoiice, the off'eiuler cannot be prose- ^ 
ciiteil upon this statute for felony, in having personated bail; but 
the court may order him to bo .set on the pillory for the misde- 
meauour. 


t Sect. f). It soom.s also, that if the person personated can Beckman’scasr, 
clearly make out the fact upon alliduvit. the court will relieve him isi 257. 
from the liability of payment by vacating the record. 

t Seel. 7 . I»y 4 Will, and Mary,c. 4. s. 1. it is enacted, “ That Chief justice, 

“ tlie chief juslice, and other the justices of the court of King’s &c.iiwy make 
“ liench for the time being, or any two of them, whereof the *"i\.pt'^Xraic! 
“ chief justice for the time being to lie one for the said court of amd si.licitors, 

“ King’s Bench, and the chief justice of tins conrl of Common cotnmbsioncrs 
“ Pleas, and olhei the justices tbore, for the time being, or any 
‘‘ two of tiicm, whereof tlie chief justice of the .same court to be 
" one for the said court of C<*rnniou Pleas, and also the chief 
“ baron and barons of the quoif of the court of the Exchequer for 
“ the time being, or any two of them, whereof the chief baron for 
“ the time being to be one for the said court of E.vchequer, shall 
“ or may, by one or more commission or commissions under the 
“ several seals of the said respective courts, from time to time, as 
“ need .shall require, irapower .such and so many jiersous, other 
“ than commou allornies and solicitors, as they shall think fit and 
“ necessary, in all and every the several sliiies and counties within 
“ the kingdom of England, dominion of Wales, and town of Ber- 
** wick upon Tweed, to lake and receive all and every such recog- 
“ nizanec or recognizance of bail or bails, as any person or per- 
“ sons shall be willing or desirous to acknowledge or make before 

any of the persons so impowered, in any action or suit depend- 
'* ill", or hereafter to be depending, iu the said respective courts, 

“ or any of them, in such maimer and form, and by such rccog- 
** nizance or bail-piece, as the justices and barons of the said re- 
’* .spective courts have used to take tlie same; which said recog- 

“ nizance 
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Justices, &c. to « nizhnee or recognizance of bail or bail-piece, so taken as afore- 
Jiderc u|Min "iSi * transmitted to some, or one, of the justices or 

" barons of flte saitl respective courts where such action or suit 

“ shall be depeiKiing, who, upon affidavit made of the due taking 
“ of the recooiiizance of such bail or bail-piece by some credible 
•' Pierson present at the taking thereof, such justice or ban>u shall 
" rcct'ive tlic same, upon payment of such fees as have beett 
'• n.siially received for the taking of special bails by the justices’ 
“ and bar<nis’ clerks, and other the officers of,the said respective 
“ «‘oui ts; which recognizance of hail or bail-piece, so taken and 
“ transmitted, shall be of the like effect as if the same were 
“ taken <le bene exse before any of the said justices and barons; 
“ I'or the taking of every which recognizance or recognizances of 
“ bail or bail-piece, the person or persons so impowered shall 
“ receive only the sum or fee of two shillings, and no more.” 

t Sect. 8 . By 4 Will, and Mary, c. 4. s. 2. it is further en¬ 
acted, “ That the justices and barons respectively in the several 
“ courts shall make such rules and orriers for the justifying of 
" such bails, and making of the same absolute, as to them shall 
“ scum meet, so as tlie cognizor or cognizors of such bail or baiks 
“ be not compelled to appear in person in any of the said courts, 
“ to justify him or themselves, but the same in.ay and is hereby 
“ directed to be determined by affidavit or affidavits duly taken 
“ before the said commissioners, who are hereby impowered and 
required to take the same, and also to examine the sureties 
‘‘ upon oath touching the value of their respective estates, unless 
" the cognizor or cognizors of such bail do live within the cities 
‘‘ of London and estmiiister, or within ten miles thereof.” 


I’owvr {:!vcn to 
justices', CScc. to 
make- lull's fui' 
jn8tir)iii)', but 
not to orilcr tin 
person’s ap¬ 
pearance. 


Lomlnii, &c. 

Justices of as- 
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t Serf. y. By 4 Will, and M.irv, c. 4. s. 3. it is further eii- 
m. bail. ' acted, “ 'I'hat any jmige of assize, in his circuit, shall and may 
“ take and receive all and cvei’y .snch recognizance and recog- 
“ iiizance of bail or bails as any person shall be willing and de- 
‘‘ sirotis tf; make and acknowledge before him, which being 
“ trunsmiiU'd in like' manner as tiforcsaid, shall (without oath) be 
“ received in manner as aforesaid, upon payment of the usual 
" tees.” 

Felony for any f Sect. 10. By 4 Will, and M.ary, c. 4. s. 4. it is further cn- 
bairiii mother “ That any person or persons who shall, before any per- 

Miaii’s jmiiie, " SOU or persou.s impowered by virtue of this act as aforesaid, to 
21 Jac. 1. C.26. “ take bail or bails, represent, or pei senate any other person or 
" persons, whereby the person or persons so represented and 
“ personated may be liable to the payment of any sum or sums 
of money for debt or damages to be recovered in the same snit 
or action, wherein such }>erson or persons are represented and 
“ personated, as if they liad really acknowledged and entered into 
“ the same, being lawfully convicted thereof, shall be adjudged, 
esteemed, and taken to be felons, and suffer the pains of death, 
" and incur such forfeitures and penalties as felons hi other cases 
•• convicted or attainted do by the law of England lose and for- 
*' feit.” 


0 / 





Ch. ^1, BY PRIVATE PmS01X%^Tmn^por(aiion, 


2. Of Uetummgfrom Tramportation. 

t Sect. 1. By 4 Geo. 1. c. 11, s. 1. “ All offenders convicted Tramperiatlon 
“ of grand or petit larceny, «)r any other felonious taking, except Amonca. 

“ the buying or receiving of stolon goods, whoso crimes aie 
“ within the benetit of clergy, and for which they are liable oidy 
“ to be burned in the hand or whipped; and also all offemlors 
“ whose crimes, on conviction, exclude tlieiu from the benefit of 
‘‘ clergy, to whom his majesty shall extend his rojal mercy, on 
“ condition of suds transportation, signified under the great seal, 

by one of the priticipal secretaries of state, shall and may be 
“ transported to America for seven years.” 

Sect. 2. By 4 Geo. 1. c. 11. s. 1. “ All ofteuders convicted of 
“ knowingly buying or receiving stolen goods, to whom such 
"conditional mercy shall bo extended gencrallj, shall be trans- 
“ ported to America for the tcim of fourteen years, or such other 
" term as shall bo made part of such condition.” 

Sect. Ii. By 4 Geo. I. c. 11, s. 2. " If any offender or ufl’enders, 

“ so ordered to be tran'iporled for any term of seven years, or 
“ fourteen years, or other time or times as afor-said, sbali return 
" into any part of Great Britain or Ireland before the end of his 
" or their said term, he or she so rctiirniiig as aforesaid, shall be 
“ liable to be punished as any person attainted (tf felony, without 
“ the benefit of clergy, and j-xecutioii shall and may he awaieled 
" against such offender or oll’euilers accoidingly.” Provided 
nevertheless, " I’hat tlie king may at any time pardon, and dis- 
“ pense with any such transportutiou, and allow of the return of 
" any such offender or olfeudcis from America, upon the terms 
" as described in the act.” 

t Sect, 4, And whereas some felons ordered for transportation 
have already, and others may, come on slior**, ajid return to 
Great Britain, before they liave been actually transported to 
America, or may break gaol, or escape before such liansporla- 
lion; it is Ibereupon enacted, by C Geo. I. c. 2;3. s. G. " I’bal if 
" any felon or felons who shall 1,^ ordered lor transportation, 

“ shall be afterwards at large’withiu Gieat Britain, without some 
“ lawful cause, before the expiration of the term for which such 
" felon or felons was, were, or shall be ordered to be transported, 

all and every such persmi and persons, being thereof lawfully 
" convicted, shall suffer death, as in cases of felony, witlumt bc- 
" iielit of clergy,” 

f Sect. 5. And by G Geo. 1 c. 2.'5. s. 7. To the intent that Mode of irial. 
such conviction may be as little trouble as possible, it is further 
enacted, “ That such offender maybe tried either before justices 
" of assize, oyer and terminer, or gaol-delivery, for the county, 

“ city, or liberty where he, she, or they shall be apprehended 
“ and taken, or before justices of assize, oyer and terminer, or 
“ gaol-delivery for that county, city, or place from whence he, 

” she, or they were ordered to be transported; and that the clerk 
“ of the assize and the clerk of the peace where such orders 
“ for transportation shall be made, shall, at the request of 
" the prosecutor, or any other in his majesty’s behalf, cer- 
" tity ^ transcript, briefly and in few words, containing the 

" effect 
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" cifect and tenor of every indictment and conviction of such 
'• man or woman, and of the order or contract for bis or her 
“ transportation, to the ju.sticfc.s of assize, oi/er and terminer, or 
“ giiol-delivciy, where such man or wtnnan shall be indicted; 
“ which shall, on production of it, be a sufficient proof of the 
“ former cotivielioti and order for transportation.” 

'f* Heel. 0. By Ifi Geo. 2. c. lo. it is recited, “ That many 
felons who had agreed, upon certain conditions, to transport 
themselves, either fur life, or for some term or number of years, 
Jiad already, and might hereafter, come on shore or return:” and 
enacted, “ 'I'liat if any felon, or other ofl'taider, already ordered, 
“ or hereaftiir to be ordered, for transportation, or who hath 
“ already, or hereafter shall agree to transport him or herself, on 
" certain conditions, to America, either f(»r life or any number of 
“ years, shall be afterwards at large within any part of Great 
" Britain, without some lawful cause, before the expiration of 
“ the term for which he or she were so ordered to be transported, 

or had so agreed to transport him or herself; all and every such 
“ person or jrersons, being thereof lawfully convicted, shall suffer 
“ death, without beiiclit of clergy.” 

+ Sect. 7. By 8 Geo. 3. c. l.'i. it is recited, “ That offenders 
excluded from the benefit of clergy arc frequently reprieved by the 
judge who tries them, and, upon his recommendation, may re¬ 
ceive mercy, on condition of Iranspoi tution to America for life, or 
for the term of fourteen years:” and enacted, “ I'hat where, upon 
“ such recommeiulation, such offenders shall receive mercy as 
“ aforesaid, signified by a ]>riiicipal secielary of .state to the judge 
“ so rocommeiuling, it shall be lawful fur every such judge to 
‘‘ make an onh-r for the immeiliaie transportation of every such 
“ offender, which shall he as good and effectual, and be consi- 

dorctl as if the same hud been made dining the continuance of 
“ the assizes at which such offender was, or shall be, convicted. 

“ But if .such offender, so ordered for transportation, shall be 

afterwarils at large within any part of Great Britain, without 
" some ht'\i ul cause, before the expiration of the term for which 
“ such offender shall have been ordored to be transported, every 
“ .such person, being thereof lawfully convicted, shall suffer 
*' death, without benetit of clergy, and shall be tried in like nian- 
” ner as other felons found at larg before the expiration of their 
“ term.” 

t Sect. 8. Bui America having at length separated from its 
connection with Great Britain, the punishmenl of felons and 
other offender.s, by transportation to the plantatioinv, was attended 
with many difficulties; and it is therefore enacted by 19 Geo, 3. 
c. 74. 'fhat when any person, in England or Wales, shall be 
" lawfully convicted of grand or petit larceny, or any other crime 
" for u'hich he is liable to be transported to America, such person 
“ shall, if the court shall think fit, be ordered to be transported to 
'' any parts beyond the seas, whether the same be situated in 
" America o*’ elsewhere, iu such and the like manner, and for 
'* the same term, as and for which such person is or shall be 
” liable to be transported to America.” 

t Sect. 


liiMM 
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Metu^mng from Transp&tf^im. 
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t Sect. 9" And by 19 Geo. 3. c. 74. it is further enacted, 

“ That when any such person, who shall be so convicted, shall, 

“ in consequence thereof, be ordered to be transported to any 
parts beyond the seas, or if his JVl ajesty shall extend his mercy 
“ to any offender, convicted or attainted of any felony excluded 
" from clergy, upon condition of(n) transportation to any parts (a)FtirtUof.)rm 
“ beyond the seas as aforesaid, then in any such cases all la^v•s, 

“ statutes, usages, and customs now in force with regard to 
“transportation to America, and their punishment for being videb.'^! * 
“ afterward at largfe wiiliiu any part of Great Britain before the 
“ expiration of the several terms for which they were ordered to 
" be transported, or had agreed to transport themselves, and 
“ particularly the several provisions contained in the 4 Gei>. i. 

“ c. 11. 6 Geo. 1. c. 23. i(> Geo. 2. c. l.j. and the 8 Geo. 3. 

“ c. 1.5. shall take place, and be in force and enure, with regard 
“ to the transportation of such offenders, and with regard to 
“ their punishment for bring afterwards at large as aforesaid, in 
“ like manner as if the same liad been rtqie.ated, and specially 
“ inserted in this act.” 


10 . By 19 Geo. .3. c. 74. s. 27. it is also enacted, Labour on 
“ U'hat male olleiulers ronvicted of any crime, except petit lar- board Uicbulks. 
“ ceny, for which they arc liable to trans|)OJtation, may in lien 
“ tlicrcoi, il the Couit shall think lil, be jninisbed by being kept 
onboard ship.s oi vessels, (ei»muionly called the hulks,) and ein- 
*• ployed in raising sand, soil, or gravel liom tin; river Thames, 

&<;. &c. for such teun not less than one year, nor esr eediug 
“ live yeais. Or, in cas<- such ollender sliall be liable to be 
“ truu.sjiorted for fourteen years, uol exet'Ciliug seven years, as 
“ the Court shall think tit to order and adjudge.” 

i'.SVc/. II. By 19 Geo. 3. e. 74. s. 28. it is also enacted, 

“ 'I’hat where any male ott'ondor shall be lawfully convicted of 
“ any robbery, or other felony without benefit of clergy', and 
“ mercy, notitied in writing by a .secretary of state as aforesaid, 

“ shall ho e.\lcnded to such offender, upon (ondition of being 
“ kept to hard labour during an, specilied term, such mercy may 
“ be allowed in the same manner as if tliere was a condititmal 
“ pardon umler the great seal, and the Couit(//) may and shall fb) Vide the 
“ order such offeiuh r to be kept to bard labour as aforesaid, for 
“ the time .specified iii the nutitiention from the secretary of 
“ slate.” 


*]• Sect. 12. By 19 Geo. 3. c. 74. it is furtlu'r enacted, “ That w n ti- « 
“ 11 any person who hath been ordeieti to bard labour instead of inflicts the jm- 
“ transportation, shall break from the custody of the keepers, or »‘»b"«ent of 
“ or escape, they shall be punished by an addition of three years Wng 

“ to the term for which he or she, at the time of his or her ordered to hard 


“ breach of prison, or escape, w'as subjt!ct to be conliued; and labw- instead 
“ if such person so punished by such addition to the term of t,f|VmfnSie(i, 
“ continement, shall afterwards be convicted of a second escape inMiyofthe 
“ or breach of ttrisou, he or she shall be adjudged guilty of felony 
“ without benefit of clergy.” fSt C' 

act, shall break from their keepers or escape. J3ut os (liis part of the act was never carried into cxectt' 
tioii, the insertion of it is omitted. 




t Sect. 
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t Sect. 13. Bot from the difficulty of immediately finding 
proper places, beyond the seas, for tlie purposes of transporta¬ 
tion ; and it being found impracticable to carry ail the provisions 
of the ly Geo. 3. effectually into execution; it is enacted by 
24 Geo. 3. se.H. 2. c. 5f). which has contiiuiunce to the 1st June, 
1737, 'I'iiat where ofleiiders shall be convicted at the assizes or 
sessions in the uiantier and under the circumstances before-men¬ 
tioned, of offences for which such offenders shall be liable to be 
transported, &c. it shall and may be lawful for the court to order 
'• and adjudge, that such offenders so convicted shall be trans- 
*' ported beyond the seas for any term of years not exceeding the 
number for which they are liable to be trausported- And that 
“ ill every such case it shall and may be lawful for his Majesty, by 
“ and with the advice of his privy council, to declare and appoint 
" what place or places, part or parts lieyond the seas, eitlier to 
" within his Majesty’s dominioiis, or elsewhere out of his Ma- 
“ jcsly’s dominions, such felons or other offenders shall be con- 
“ veyed or trailspoi tcd." 

t Sect. 14. And by 24 Geo. .3. e. 5G. s, 5. it is further enacted, 
" 'I'hat if any olfcmler who slial be so ordered, by any such 
*‘ Coiii'l as aforesaid, to be Iruiisportcd beyond the seas, or who 
“ shall agree to Iran.sport himself or herself, on certain cotidi- 
“ tioiis, cither for life or any iiumlier of years, to any such place 
“ or places, part or parts, as shall be appointed by his majesty, 
“ in manner aforesaid, shall be afterwards at large in Great Bri- 
“ lain or Ireland, wothoiil some lawful cause, before the expira- 
“ tion of the term for which such offeiidor or offenders shall have 
“ been ordered to be transported beyond the seas, or shall have 
“ so agreed to transport himself or herself as aforesaid, every 
such offender being at large as aforesaid, being thereof law- 
“ fully convicted, shall suffer death without benefit of clergy.” 

t Sect. J 5. By 2.5 Geo. 3. c. 4-5. it is further enacted, “ That 
“ when any person or persons shall be lawfully convicted, before 
“ any Coun eompctcrit for the trial of crimes in Scotland, of 
any offeace for which the ])unisliment of transportation may 
‘‘ be inflicted, the Court may adjudge such person or persons to 
“ be transported beyond the seas, in like manner as is now in 
“use; and his Majesty, by a' 1 with the advice of his privy 
“ council, may fleclaro and appoint what place or parts beyond 
“ the seas, either within his Majesty’s dominions, or elsewhere 
“ out of his dominions, such offenders shall be conveyed or 
“ trausported.” 

t Sect. 36. And by 23 Geo. 3. c. 46. it is also further enacted. 
That when his Majesty shall extend his mercy to any offender 
■ under sentence of death in Scotland upon condition of trans¬ 
portation, signified by one of the principal secretaries of state. 
It shall be lawful for any Court, having authority, to allow such 
offender the benefit of a conditional pardon, and (except in 
• cases where such offender shall be authorized by his Majesty 
‘ to transport himself) to order the same in the manner the act 
' describes.” 


f Sect. 
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t Seff. 17. By ^ Geo. 3. c. 46. it is further enacted, «* That ,„ch place* 
“ if any offender in Scotland be ordered for transportation, and as Ilfs Majesty 
“ such order cannot be conveniently executed, with respect to ■'‘Pro’'“‘* 
“ the place in such order mentioned, it shall be lawful for any 
'• two or more of the judges of the Court of Justiciary to order 
•'* that such offender shall be transported to any other part beyopd 
“ the seas which shall have been appointed by his Majesty as 
“ aforesaid.” 


t Sect. 18. And by‘2a <3leo..3i c. 46. s. 3. it is enacted, “ That 
“ if anv offender or offenders who shall be so ordered by such 
“ Court as aforesaid to be trauspoited btyoud the sea.s, or who 
“ shall agree to transport liiinself or herself, on certain coiwli- 
tions, as aforesaid, or who shall be so ordore<l by tw'o judges 
“ of the Justiciary, shall be afterwards at large in Great Urituiii 
“ or Ireland, without some lawful cause, before the expiration t»f 
the term for which such offender shall have been ordered to 
“ be ti'anspf)i'ti'd beyond the seas, or shall have so agreed to 
“ transport himself tir herself, «)r shall have b<'cn so orderetl by 
“ tw'o justices of the Court of J usticiary as aforesaid; every 
such offender, on being tiicrcof law fully coiivicU'd, shall suffer 
‘‘death, as iii cases of fehmy without the beiielit of clergy 
“ by the law of I'higlaud ; and siicli oflender being found at 
“ large in Scotland may be tried there bel'ore any court of com- 
“ petoiit jurisdiction for the trial of the original offence.” 


By the act of 56 Gi;o. 3. e. '27. (conlimied by 1 and 2 Geo. 4.) 
which makes many alterations in tlic laws respecting transporta¬ 
tion, by sect. 8. enacts, “ 'i'liat if any tjlleiulci or offenders w'ho 
“ shall have been or shall be so orderetl by any such Court as 
“ aforesaid to be traiisj»ortetl, or who shall have agreed or shall 
‘‘ agree to transport himself or herself on ccitaiu coudilions, either 
“ for life or any nuinberof years, under the jirovisions of the said 
“ recited act of the lust se.ssiou of Parliament, or any other act or 
“ acts of Parliament, to any such place or jtlaces, part or j>arts as 
" shall have been or shall be appointed by liis M.'ijesty in manner 
“ aforesaid, shall be aftcrwarcU at large within any part of the 
‘‘ united kingdom of Great Britain aiul Ireland, without some law- 
“ fill cause, before the expiration of the term for which such offeii- 
“ dor or offenders shall have been ordered to be transported, or 
“ shall have so agreed to transport himself or herself as aforesaid, 
“ every such offender being at large as afoiesaid, being tlieicof 
“ lawfully convicted, shall suffer death, as in cases ol felony with- 
“ out benefit of clergy; and such offender or offenders may be 
" tried either before the justices of assize, oyct and terminer, 
“ great sessions or gaol delivery, for the county, city, liberty, 
“ borough, or place, where such offender or offenders shall be 
" apprehended and taken, or from whence he, she, or they were 
“ ordered to be transported j and the clerk of the assize, clerk 
“ of the peace, or other officer or clerk of the Court having the 
“ custody of the records where such order of transportation 
“ shall bo made, shall, at the r*U|uest of the prosecutor, or any 
“ other person on his Majesty’s behalf, make out and give a 
certificate in writing, signed by him, containing the effect and 
“ substance only (omitting the formal part) of every indictment 

“ and 
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“ and conviction of such offender or offenders, and of the order 
“ for his or her transportation, to the justices of assi/e, oyer and 
*' terminer, great sessions or gaol delivery, where such offender 
“ or offetidt-rs shall be indicted, (not taking for the same more 
“ that (h. wliicJi certificate shall be sufficient proof of the 
“ conviclioti and order for the transportation of such offender or 
“ offenders; and whoever shall discover and prosecute to con* 
" viction any .such offender or offenders, so being at large as 
" aforesaid, shall be entitled to a reward vf £W for every such 
“ offeiidt'r so convictetl, and shall have such'certificate to receive 
“ the same its any person may be entitled unto for the appre- 
“ hending and prosecuting to conviction persons who have com- 
“ mitted any robbery upon tlie highway; provided that his 
“ Majesty may panhm and dispense with such transportation, 
“ or allow of the leturn of any such offender to this kingdom.” 

Upon these statutes the following determinations have beeti 
made. 

t Seri. 19, I’hat if an act of iiaiiiament direct lliat an offender 
shall be transpoiled without saying to what place, it shall be 
understood to the place where conticts are, at the time, legally 
transportod, as formerly to Ameiiea, and now to Botany Bay. 

t Sect. 20. That tin; Daily Book of a prison in which com¬ 
mitments anti discharges are entered, is good, and indeed the 
best evidenee to prove the day from which the time of transpor¬ 
tation takes place. 

i' Sect. 21. That if a convict on his trial for returning from 
transportation before his lime \Vii.s e.\pirod, confess the fact and 
aeknowledge that he is the man. tlie Court will record such con- 
fession, but that otherwise the recoid of the conviction must be 
produced, and evideiioo given of his identity. 

t Sect. 22. I’liat a prisoner convicted of a capital crime, whose 
sentence is respited during the king’s pleasure, and who, on 
having icceived a pardon or condition of transportation for life, 
is aturwards found at largo in -Groat Britain without lawful 
cause, shall, on his being indicted for returning from transporta¬ 
tion and acquitted, Ik referred back to his original sentence. 

f.Vcct. 2;i. ills also docidcil, that sentence of transportation 
muy be a second time passed upon a prisinier, although the lime 
for which he before rc<.eived sciUtnce of iiansportatiou be uncx 
pired. 


.'}. Practising as an A Hornet/ after having hem cou'oicled of 
Petjari/, ^c. 

t Sect. 1. By 12 Geo. 1. c. 29. s. 4. for avoiding the great 
mischiefs and abuses which arise from infamous and wicked 
persons, already convicted of wilful perjury or forgery, practising 
as attornies or solicitors, in courts of law and equity, it is 
enacted, “ That if any person who hath been or shall be con- 
“ yicted of forgery, or of wilful and corrupt perjury, or suborna- 
“ tion of perjury, or common barratry, shall act or practise as an 

“ attorney. 
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“ attorney, or solicitor or agent, in any suit or action brought or 
“ to be brought in any court of law or equity, 'iyithin that part of 
“ Groat Britain called England, the judge or judges of the court, 

“ where such suit or action is or shall be brought, shall, upon 
“ complaint or infonnaliou thereof, examine the matter in a sum- 
“ mary way in open court; and if it shall appear to the satisfac- 
“ tiou of such judge or judges, that the person complained bf, 

“ or against whom such information shall be given, bath oilended 
“ contrary to this act, such judge or judges shall cause such 

olFcnder to be tr&usported for seven years to some or one of 
" his Majesty’s colonies or plantations in America, hy such 
“ ways, means, and uw thods, and in such mauuer, and under 
“ such pains and penalties, as felons in other cases are by law to 
" be tiausported." 

4 . Of Perjury, and Sulioimtm of Perjury, 

Of both of which there are two kinds. 

1. By the common law. 

2. By statute. 

Perjury, by the common law, .seemelli to be a wilful false ‘-o"’- ‘i** 

oath, by one who, being lawfully required to (le|)ose the truth ni 
any proceeding in a course of jusliee, swears absolutely in a 
matter of some consequence to the point in question, wln'diorlie 
bo believed or not. 

1'or the better understanding whereof, I shall consider the 
following particulars: 

1. How far this otfence must he wilful, 

2. In what kind of proceedings it may be committed. 

v". In what cases an oath may be said to be so far lawfully 
administered, that he who taki;s it may become guilty of pet juiy. 

4. In what kind of oaths peijury may be committed. 

5. How far the oath must be false. 

(j. Whether the matter of the oath must be a]).so]ute. 

7. How far things sworn ought to be material to llie point in 
question. 

8. How far the false oath must be credited. 

As to the First Point, m. How' far this olfeiicc must be 
wilful. 

S. It seemeth that no one ought to be found guilty 6M()d,,ije. 
thereof without clear proof, that the false oath alleged against 
him was taken with seme degree of deliberation; for if, upon the 
whole circumstances of the case, it shall appear probable, that it LoI'i, 773. 
w'as owing rather to the weakness than perverseness of the party, 
as where it was occasioned by surprise, or inadvertency, or a 
mistake of the true state of the question, it cannot but be hard 
to make it amount to voluntary and corrupt perjury, which is of 
all crimes whatsoever the most infamous and detestable. 


As 
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As to the Second Point, viz. In what kind of proceedings 
this offence may be committed. 


C. Eliz. 168, 
169. 

JJoy, 128. 

2 R. Abr. 257. 
Hobort, 62. 

(a) C. Eli/.. 907, 
Skiumr, ;»V7. 

1 SkJ. 418. 
lR.AI.r.'J0. 

H Mod. .‘Ua. 

(A) C. Eliz. 

185. 609. 

2 Roll. 410. 

1 R. Abr, 4^}. 

1 Leon. 131. 
Com. Ily. 243. 
(e) 2 R. Abr. 
9‘t7 

lR.Abr.41. 
Winch. 3. 

5 Mod. 34B. 
Hull. .34, 

1 Mod. .55. 
Yclv, 27, 

C. Eliz. 297. 
342. 348. 905. 

(d) 12 Co. 101. 
C. Jac. 212. 
Coil. C. Jac. 
120 . 

3 Inst. 164, 
Vide sret. 18. 

(e) 1 R. Abr. 
39. 


Seel. .'3. ft serins to be clearly agrewl, that all such false oaths 
as are taken before those who are any ways intrusted with the 
adniirii-stratioii of public justice, in relation to any matter before 
them ill debate, are properly perjuries; and it seems to have 
been holdcn by some, that all such false oaths as arc taken before 
persons authorized by the king to examine witnes.3es in relation 
to any matter whatsoever, wherein his, honour or interest are 
concerned, arc also punishable as peijuries. And surely tlicre 
can be no offence of this nature wliich will not justly deserve a 
public prosecution, inasmuch as if it should once prevail, it 
would make it impossible to liavc any law what.soevcr duly exe¬ 
cuted, and expose the lives, liberties, and properties, of the most 
innocent to the mercy of tlic greate.^t villains. And therefore it 
hath been holdcn, that not only such persons are imlictablo for 
perjury, \ilio take a false oath in a court of record, upon an issue 
thcriin joined, hut also all tlio.se who forswear themselves in a 
matter judicially depending before any court of (a) equity, or 
spiritual {/j) court, tir any other (c) lawlid court, whether the pro¬ 
ceedings therein be of record or not (i/), or wlicther they concern 
tlie interest of the king or subject. And it is said to bo no w'ay 
material, whether such false oath be taken in the face of a court, 
or per.son.s authorized by it to examine a matter, the knowledge 
whereof is necessary for the right determination of a cause; iiud 
(e) therefore, that a false oath before a slu*rifl’, upon a writ of in¬ 
quiry of damage,s, is as mncli pnni.sliabie as if it were taken be¬ 
fore the court on trial of the cause. 


Also it seemeth, that any false oath is punishable as perjmy, 
which lends to mislead the CoiiiT in any of their proceedings re¬ 
lating to a matter judicially Indore them, tiioiigli it no way affect 
the principal judgment wliich is to be given in the cause; as 
(/>C. C.r. w'here . (/') person who .dl'ers himself to be bail for another 
knowiii'dy and wilfidly swc.is that his substance is greater than 
it is. Also it hath been resolved,'that not only such oaths as arc 
taken upon judicial proceedings, lint akso all such as any way 
teml to abuse the administration of justice, aic properly perjuries; 
(s') 2 Roll. 410 , as where one (g) takes ,i false oath before a justice of peace, in 
2 R.Abr,77. Older to induce him to comjiel another to find sureties for the 

(h) Nov, 100 . peace, &c. or where a prison foi swears himself (A) before com- 
Moor, 627. nii.ssioiicrs appoinleil by the king to iinjiiire of the forfeitures of 

his tenants’ estates, &c. wiiereby lie makes them liable to be seized 
by exchequer process. Also it hath been said, that a false oath 
is punishable as perjury, in some cases, wlierein the king’s 
honour or interest is concerned, thougli it do not concern the ad¬ 
ministration of justice; a.s where one swears a false oath concern¬ 
ing the posses,sion of lands, before commissioners appointed by 
the king to inquire of such persons whose titles to tlie lands in 
their pu.ssession are defective, and want the supply of the king’s 
patents: and this is certainly an offence of a very heinous nature 

(i) Hobart, 6C. (t), tending not only to frusU'ate the king’s gracious purpo.se, but 

t«> abuse his goodness by inducing him to grant his patents to 

those 
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those who are out of possession, and no way within the intent of 
the cominission, which instead of quieting the possessions of the 
subjects, cannot but end in the greatest disturbance of tliem. 

However it seeinotli certain, that no oath whatsoever in a mere Cou. i Vm. 
orivate matfer, howsoever wilful or malicious it may be, is punish- . 

able as perjury in a criinnial prosecution j for private injunc.s*are « r, '.'.w. 
left to be redressed by private actions; and upon this ground it 3 iw, 
hath been holden, that a falst* oath taken by one upon the making 
of a bargain, that the thing sold is his own, is not punishable ns 
perjury. Also from wliat hath been said it appears, that the no¬ 
tion of perjury is contined to such public oaths only as affirm or 
deny some matter of fact, contrary to the knowledge of the party; 
and, therefore, that it doth not extend to any promissory oaths 
whatsoever; from which it clearly follows, that no officer, public; 
or private, who neglects to execute his office iii pursuance of his 
oath, or acts contrary to the puiport of it, is indictable for per¬ 
jury in respect of such oath; yet it is certain, that his oflence is 
highly aggravated by being contrary to his oath, and therefore, 
that he is liable to the severer fuic on lhat account. 


As to the Third Point, viz. (ii what cases .an oath may he 
said to be so far lawfully admiuisterc'd, that ho who takes it may 
become guilty of iicrjury by swc;aiiiig falsely. 


Sect. 4. It seemeth clear, that iio oath whatsoever taken Iic- 
fore (rt) persons acting merely in a private {b) capacity, or (c) bc/- 
fore those who take upon them to administer oaths of a public 
nature, without legal authority for their so doing, or (</) before 
those who are legally aulhori/ed to admiuister some kinds of 
oaths, bat not those which happen to he taken before them, 
or even (e) before those who take upon them to administer jus¬ 
tice by virtue of an authority seemingly colourable, hut in (ruth 
unwarranted and nicTely void, can ever amount to perjuries hi the 
eye of the law, because they are of no matiiier of force, but are 
altO!»ether idle. 


(«) 'i 11, Af«. 
y:)7. 

.1 fnsl. 1<>5, 
Yflv,72. 
(/i)Cr(>.K1.169. 
(r) I Sid. 874. 
2 K. Alir. 837. 
I^aUdi. 311. 138. 
(d) Yelv. til. 
.3 liisl. 1(J6. 

Sfif 4 Inst, 97. 
ii!) Car, 8. 25. 

2 Roll. 427. 

4 Insi. 278. 

Sec Dout;). 156. 
(OSi'l.lia. 


And from the sarru! ground it s(‘emell) also cUariy to follow, 
that no false oath in an aiiidavit made bei'oic pirsous falsely pre¬ 
tending to b<! authorized by a court of justice to take affidavits in 
relation to mutters depending before such court, can properly be 
called peijury, because no artid.ivit is an) way regardetl, unless it 
be made before persons legally intrnsteil with a power to lak<’ it, 
as being both of sufficient ability to ask all proper (piestions ol" 
the party who shall make such affidavit, and also of such integrity 
as not to sulTer any thing to he inserted therein, to the truth 
whereof the party hath not sworn. And though it may be said, 
that an affidavit taken before persons falsly pretending to be 
commissioned for such purpose by the court.s of justice, doth di¬ 
rectly tend to impose upon such courts, and may possibly happen 
through surprize to be read, and may also iu its own nature be 
altogether as heinous as if it had been made before persons re¬ 
gularly empowered to take it; yet inasmuch as it is of itself of no 
manner of validity, and is no otherwise regarded, than as it hath ^ 
the appearance of being sworn before persons legally commis¬ 
sioned 



432 


OFFENCES AOAINST PUBLIC JUSTICE Bk. l. 


C, Car. 9r, 98 
39. 


1 Vcn. 181. 


(rt) 1 R. Abr. 
4*>. 83. 

C. ElU. 609. 

(b) 1 Iajod. lSi7. 
C. Eliz. 135. 
90.5. 

1 R. Abr. 40. 
69. 

1 Sid. 214. 

(c) 1 Roll. 79. 
Noy, 128. 

5 Mod. 348. 
Sloor, 656. 
g Kebic, K52. 

2 K. Abr- 77. 


sioned, without whicli it would have no manner of credit, it 
seemeth that olfcucc8 of this nature are most properly punished 
by severely chastising those who usurp such an authority of ad¬ 
ministering of oaths without any legal warrant. 

However, it hath been adjudged, that a false oath taken before 
person.Sj who, having been commissioned to examine witnesses, 
hiip]>cn to proceed after the demise of the king who gave theta 
their commission, and before notice thereof, may be punished as 
perjury; for it would be of the most ill consequence to niakt; 
.such proceedings void; and therefore, though all .such commis- 
siun.s be in strictne.ss legally determined by the demise of the 
king who gave them, without any notice; yet for the necessity 
of the case, whatever is done under them before sucli notice, 
must be suffered to stand good ; for otlM;rwise the most innocent 
and most deserving subjects would be unavoidably cxpo.scd to 
numberless prosecutions for doing tlieir duties, without any 
colour of a fault. And Qmrr, Whellior a perjuiy' in a comt 
whose proceedings arc afterwards reversed by eiT<jr, may not still 
be punished as perjury, notwilhstiinding such reversal (1). 

7\s to the FoifKTU 1*01 XT, tiz. In what kind of oath.s peijiiiy 
may be committed. 

Sect. h. It seemeth clear, that a man may be in danger of be¬ 
ing guilty thereof, not only in respect of a false oatli taken by him 
a.s a witness for another, but also in re.spect of a false oath taken 
by him in his own cause, either in an answer to <{uestions put to 
him in a court of {n) law or (b) eqiiitv, having power to purge him 
upon oath concerning his knowledge of the matters in dispute, or 
in his (c) affidavit concerning .some collaUaal inattcT, wherein the 
parties ow'n oaths are allowed to be taken, ('i) But it seems, that 
a juror who gives a verdict conli ary to manife.st eviileiiee, is not 
properly guilty of peijurv within the abovenieiitiomal desciiption, 
because he i.s not sworn to depose the truth, but only K* give a 
true jiulgmeiit upon tlic dc|>osilioii of otliers, and in many ca.ses 
is not itunishablc at all iiij (>"0 liinnano, as shall be set forth more 
at laryf 'inder the head of C tnspiraev, 

A.S 


(l) In til'- case of die Kiiis;(i. Alford, Sinm lor 
assizes for Somerset, 1776, tlie di-li ijam was i " 
dhed for ptrjiir^ i.i a cause tried .the assires be 
fore Mr. Justice ^VillC'l. The eapiion of llie 
iiidictmeut recited the names of tJie Judges »lio 
■were in tbe coiinoission, and rliarged, “ Tliat at 
" the .said tri i, befon: the Hon. Eilward VVilles, 
" out: of the Justices aforesaid, llic defendant took 
“ ills tJij-orai oath, Ac. he the said Reward 
“ VVille dll n and there having comiieteiil uiillio- 
" litv lo Kluiiiiistcr an oath to the defendant in 
" that lit iu.lf,’’ the prisoner was found guilty. 
But Mr. li.iron Eyre, who tried the cause, 
doubted of the niilhority of one commis.sioner to 
administer' tiie <iulh: the record of nisi prius, 
which was it-ud in evidence, stating, in the usual 
form, that liie rrial w as before both the Judges ; 
-and therefore snother tioubt arose whctlier the evi¬ 
dence maiiptosiied the indictment. On reference, 
the first llifiiry Term 1777, the Judges were 
unanimous, thui eillier of the Judges may ad- 
luinistcr the vath, ctiiuequently there was no van- 


nniv, and the comieiiou good. Cases in Cro. 
La 137. 

^2) By slat. 3 G o. 4. c. 81. s. 6. by wlucli it 
i< reeiled, that douhis ha\e hi'eii siijigesled, whe¬ 
ther any person wli'> wilfully and corruptly swears 
falsely iii an ad'd.ivit .nade before a Muster in 
Chancery in any matter of bankruptcy, is liable 
to tlie pains ami pcnaitic.s now by law intlicted for 
this olfence of wilful and corrupt perjury, and which 
doubts ought to be removed; it is therefore further 
declared and enacted, “ That every such otlcnder 
“ is liable to such pains and penalties; and that if 
“ any person at any time hereafter sliall wilfully 
“ and corruptly swear falsely in anv affidavit or 
“ deposition (or, being of die pe,ople called Quakers, 
“ shall wilfully and corruptly affirm falsely), before 
“ any Master in Chancery In ordinary or ealraor- 
“ dinary in any matter of bankruptcy, such person, 
“ being convicted thereof by indictment or in- 
“ formation, shall be liable to suffer the pains and 
“ penalties now in force against wilful and corrupt 
“ perjury.” 
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As to the Fifth Point, viz. flow far the matter of the oath 
which may amount to perjury must be false. 


Sect. 6. It («) is said not to fn* inateriul whether the (act OijiMm. «h. 
which is sworn be in itself true or false : for howsoever the thiii}' 
sworu may happen to prove ajjiecable to the truth, yet if it weie 'j 
not known to be so by him wlio swears to it, his ofleuce is altogi^thtfr ('on. 
as great as if it had been false, inasmuch us he wilfully swears, that 
he knows a thing to be true, which at the same time he knows 
nothing of, and impudently endeavours to indm^e those before 
whom he swears to proceed upon the credit of a deposition, 
which any stranger might make as well as he. 

As to the Sixth Point, viz. How far the oath must be 
absolute. 


Sect, 7. It is said, that no oath shall amount to perjury tin- loii. 
less it be sworn absolutely and directly ; and therefore, that he 
whovswears a thing according as hi; thinks, remendjt.Ts,brbi;lieves, 
cannot in respect of such an oath he fouml guilty of poijury. (d) 

As to the Skvf.ntu Point, viz. How far the thing sworu 
ought to be material to the point in que^tion. 


Sect. S. It seemelli elear, that if the oath for which a man is 
indicted of pcijury he wholly fori'ign from the purjiose, or alto¬ 
gether immaterial, and neither any way pcitiuentto the matter in 
question, not tending to aggravate or exlcnuate the damages, nor 
likely to induce the jury to give a readier credit to the substantial 
part of the evidence, it cannot aiiioinit to jreijury, because it is 
merely idle and iiisigiiilicant: as if upon a trial, in which the ques¬ 
tion is whether such a one was coiiijm or not, a witness intro¬ 
duces his e\idcnce by giving a histoiy of a journey which he took 
to see the party, and happens to swear falsely in relation to some 
of the circumstances of the journey. Also it hath been ailjndgi’d, 
that where a witness being asked by a .Judge whether A. brought 
a certain number of sheej) from one town to another all together, 
answ'cred, that he did so, where in truth A. did not bring them all 
together, but part at one time ai d part at aiiotlier, yet such wit¬ 
ness was not guilty of perjiuy, lleeaiise the substaneeof the ques¬ 
tion was, wlielhcr A.did bring theiiiatall or not, and that, the man¬ 
ner of bringing them was only a cinainisiance. And upon tlic 
same ground it is said to ha\o been adjudged, that where a wit¬ 
ness being asked, whether siicli a sum of money were paid for tw'o 
things in controversy between the parties, answe red, that it was, 
where in truth it was paid only for one of them by agroemeni, 
such witness ought not to be punished for peijury; because as 
the case was, it was no way material whether it w ere paid for one 
or both. Also it is said to have been rcsolved,that a witness w'ho 

swore 


t Fiwm. 506. 

1 Sid. V!74. 
Vide inf. >. i'i. 
Ak-jn. 7il. 

t U. Abr. 14 i. 
78, 

C. .500. 
Salkild, 

Ni)V,.‘il'. 

2 itnll. U'>. 

Cm-. .521. 
Ikibiirl, 5i>. 
(;;irtli. .128. 

,5 Mod. 5-1.5. 
318. 

.3 161. 

2 Roll. .11. 3tW. 


2 lloll. 42. 


(3) In aiiller’s Case. S Wils. 427, 2 Bl. 
Rep. 881, Lord Chief Justice l)e tircy said, if 
was a mistake mankind had fallen into, that a 
person cannot be convicted of perjury, who swears 
ilmt he thinks or believes a fact to be true, for that 
he certainly may, and it only renders the pr'Kif of 
it mote difficult. And in the case of tlic King u. 
Pedley, B. R. Trin. Term, 1784, this opinion was 

VOL. 1. 


confirmed by Lord Mansfield, Cases in Crown 
Law, 269. 'J'liis ([uestion was also agitated in the 
ConinionPicas,Mich.Tcrin, 1780, by Mr. Serjeant 
Walker, when Lord Loughborough and all the 
other Judges were unanimous, diat belief ssas, to 
he considered as an absolute term, and that an in- 
dictment might be supported upon it. 
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2 Roll 368. 
P.iliiiu 38‘^. 
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.swore that one drew his dagger and beat and wounded J. S. where 
in truth he beat him with a staft^ was not guilty of perjury, be¬ 
cause the beating only was material. 

But perhaps in all these cases it ought to be intended, that the 
quc.stion was pul in such a manner, that the witness might rea- 
r onably apprehend that the .sole design of putting it was to be in¬ 
formed of the substantial part of it, whiclt might induce him 
through inadvertency to take no notice of the circumstantial part, 
and give a general answer to the sub.stantial; for otherwise, if it 
appear plainly, that the scope of the question was to sift him as 
to his knowledge of the suhsianco, by examing him strictly con¬ 
cerning the circumstances, and he give a particular and distinct 
account of the circumstances, which afterwards appear to he 
false; surely he cannot but be guilty of perjury, inasmuch as no¬ 
thing can be more apt to incline a jury to give credit to the sub¬ 
stantial part of a man’s evidence, than his appealing to have an 
exact and particular knowledge of all the circumstances relating 
to it. And upon these grounds I cannot hitl think the opinion 
of those Judges very rcasoiiahlo, who licld that a witness was 
guilty of jierjury, who in an action of tres|)a.ss for breaking the 
plaintiff’s clo.se, and spoiling it with sh(;ep, deposed that he saw 
thirty or forty slicof) in the said close, and that he knew them to 
be the defendant’s, because they were marked with such a mark, 
which he knew to be the defendant’s mark, where in truth the de¬ 
fendant never used such a mark ; for the giving such a special 
reason for his remembrance could not but make his testimony 
more credible than it would have been without it; and though it 
signilied nothing to the merits of the cause, whether the sheep 
had any mark at all or not, yet inasmuch as the assigning such a 
circumstance in a thing immaterial hud such a direct leiidcucy to 
corroborate tlie cvideuce concerning what was most material, and 
consequently was equally prejudicial to the party, and equally 
criminal in its own nature, and equally tending to abuse the ad¬ 
ministration of justice, as if the matter sworn bad been the very 
point in issue, there dotli not seem to be any reason why it 
should not be equally pumshahlo. But 1 cannot find this matter 
auy where thoroughly settled or dobuled, and therefore shall leave 
it to every man’s own judgment, which, from the consideration ol 
the circumslunces oi each i- i ticular case, may generally, without 
any great u'fficuUy, discern whether the matter in which perjury 
is assigned, were wholly impertinent, idle, and insignificant, or 
not, which seems to be the best rule for determining whether it be 
punishable as peijury or not. 

But it is said in Siderfin, speaking, as I suppose, of an answer 
in chancery, that a man may be guilty of perjury at the common 
law by swearing a thing not material. But surely this ought not 
to be understood in so great a latitude, as if it were meant that 
every falsity in such an answer must need.? be peijuiy, howsoever 
foreign, circumstantial, and trivial the point wherein it is assigned 
may be, which is directly contrary to what seems to be clearly 
taken for granted in other books. And therefore, perhaps, 

where 
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isvherc it is said that a man may be guilty of perjury in a thing not 
material, no more may be meant, but that he may be as well guilty 
thereof by answering to a matter not charged in the bill, as by 
answering to the matters therein contained, which may alone bo 
said to be material, because the defendant is not obliged in his 
answer to take notice of any thing else. Or else, perhaps, fhc 
meaning may be, that in a prosecution for perjury at common 
law, setting forth a false oath in such an answer relating to the 
thing said to be in variance, the falsity shall be intended prima 
fack to have been* some w.ay materia! in the cause, unless the 
contrary be proved by the other side: whereas in all prosecutions 
upon the statute, it is necessary expressly to shew in what man¬ 
ner the false oath is material to the cause in question, because, 
that statute, extending only to such perjuries whereby some per¬ 
son is grieved, cannot maintain a prosectition wliich does not 
bring the case within the purview' of it, by sliewing that sonic one 
was grieved by the injury compIaimHl of, wliich he could not be, 
unless the thing sworn were someway material. However, it c..(i .iv. 
seenieth to be clear, that a man may as well be guilty of perjury »'n. 
by a false oath tending to extenuate or aggravate tlie damages, “ 
as by an oath which is direct to the fact in issue. (4) 

As to the Eighth Point, I 'n. How' far tliefal.se oath must be 
credited. 

Sect. 9. It hath been holden not tn be material upon an in¬ 
dictment of perjury at common law, whether the false oath were 
at all credited, (5) or whether the party in who.se prejudice it \va.s 
intended, were in the event any way aggrieved by it or not, inas- aLn)-!.!? ;!!, 
much as this is not a prosecution grounded on the damage to tiie ^ Lvon. yi i. 
party, but on the abuse of public justice. j 

SuBOKN ATioN of perjury, by the common law seems to be 
an olience in procuring a man to take a ial.se oath amounting to c.jac. 
perjury, who actually takes such oath. C/« (..-iiT* tjOf • 

Ser/, 10. But it seemctli clear, that if the person inritod to a K( {i.:xo. 
take such an oath do not actual’y take it, the [lerson by whom he •' 
was so incited is not guilty of siflioniation of pi'rjury; yel it is cer- 
tain that he is liable to be punished, not only by fine, but also by 
infamous corporal punishment. 

Thus far of perjury, and subornation of peijuiy, by the common 
law. 

And now 1 shall proceed to examine in what maimer these Of perjury by 
offences aix restrained by statute. ® 

Sect. 


(4) It is not necc.;sary ibat it appear (u what 
degree the point in which a man is perjured was 
taaieriHl to the issue; for if it is but circumstan¬ 
tially material, it will be perjury. Ld. Raymond, 
258. Much less is it necessary that the evidence 
be soffident for the plaintiff to recover upon; for 
in the natare of the thing on evidence may be very 
material, and yel it may not be full euou^ to 
prove directly the point in question. Ld. Ray¬ 
mond, 889. And it is incumbent on the prose¬ 
cutor to prove the materialif; of the perjury. 

F 


Hut on the (rial the oatli will be taken a.s 
true, until it be disapproved; and therefore to con¬ 
vict a roan of perjury, a probable, ci edible wilm ss 
is not enough ; for the evidence must be Mriaig, 
dear, and morenomefons on the part of ihe prose¬ 
cution than the evidence on the other .side. There¬ 
fore the law will not permit a man to no convicted 
of perjury, uuWss there are two witnesses at least. 
Haylock^ case, 0. B. 1786, 10 Mod. 195- Nor 

shall the patty prcjudicod by the (icrjury be ad¬ 
mitted as awiUiessto prove, it. L. Raymond, S96. 
2 
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Sect. 11 . As to which it is to be observed, that it is enacted 
by 5 EUz. c. <)■ “ That wiioovcr shall unlawfully and *-orru|>tly 

“ procure any witness or witiu'sses by letters, rewards, promises, 
“ or by any other sinister and unlawful labour or means whatso- 
“ ever, to eoiiunit any wilful and corrupt jKirjjiry, in anv matter 
" or cause whatsoever, depending iu suit and variancej by any 
“ writ, action, bill, complaint, or information, in any wise con- 
“ cerning a>iy lands, tenements, or hereditaments, or goods, 
chattels, debts or damages, in any of the king's courts of 
“ Chancery, Whitehall, or elscw'herc, within any of the king’s do- 
SeoilHM w “ »»i»ions of Riigland or Wales, or the inarches of the same. 
Kel J.'riuil where any person or persons shall have authority by viitue of 
Tiiu«iigo()ii,( “ the king’s commission, patent or writ, to hold plea of land, or 

Willi. 17j. to examine, hoar, or determine, any title of lands, or any matter 
“ or witnesses concerning the title, right, or interests of any lands 
“ or tenements, or hereditaniouts, or iu any of the king’s courts 
“ of record, or iu any lect view- or frank pledge or law-day, 
“ ancient demesne-court, iuuniied-courl, court-baron, or in the 
“ court or courts of Stannary in the counties of Devon or Corn- 
“ wall, or shall unlawfully ami eorni[)tly procure or stiboiu any 
“ witness or witnesse.s, who shall be, sw’orii to testify in pa^ie- 
“ tunin rei memuriitiit, shall for sueli (dfcnce, being thereof law- 
" fully convicted or attainted, forfeit the sum of forty pounds.” 

By 5 Eliz. c. fj. “ If any sueli offeiulei so being convicted or 
“ attainted shall not have any goods or chattels, lauds or tene- 
“ ments, to the value of forty pounds, that then every such jier- 
“ son shall sutler imprisonment by the .space of one half year 
“ without bail or muiuprise, ami stand upon the pillory the spare 
“ of one whole houi, in some mavkct-lown next adjoining to the 
place where the oil’ence was coJnmitted, in open market llicre, 

“ or in the market-town itself w here l!ie offence was coin- 
" milted.” 


Sec/. 12 . By .‘i J'iliz, e. fy. s. “ No jterson being so con- 
“ vickd or attainted shall from llicncofoitli be received as a wit- 
ness in any court of recoid, in any of th('- king’s dominions of 
England, Wales, ortho marches of the same, till such judgment 
‘‘ against him shall In reversed by attaint, or othetwise; and that 
Sfe 1 Sill 2l(i every sueli nveisai, tlie party grieved .shall recover 

damages again.st t!ie party who <lid proc ure the said judgmeul 
‘‘ so leversed to be liist given, &e-” 

Sect. 13. By i> EHz. c. 9. .s. 0. “ Jf atiy person or per-sotis 

“ shall cither by the subornation, unlawful prucurement, sinistcr 
“ persuasion, or means of any other, or by their own act, consent, 
" or agreement, wilfully and corruptly commit any maimer of 
" wilful perjury, by his or their deposition, in any of the couits 
" before mentioned, or being examined adperpetuam rci meim- 
riant, that then every such offender, being duly convicted or al- 
“ tainted, shall forfeit twenty pounds, and have imprisomneiit by 
“ the sjiacc of six months without bail or mainprise; and the 
" oath of such an offender shall not from thenceforth be received 
" in any court of record iu England or Wales, until such judg- 

“ ment 
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“ meiit shall be reversed, &c. on which reversal the party grieve*! 
“ .shall recover damages in the manner before mentioned.” 

IJy 5 Eliz. c. 9. s. 7. " If .such offender .shall not have goods 

" or chattels to the value of twenty pounds, that then such penson 
shall be set on the pillory in some market-place within the shire, 
“ city, or borough, where the offence .shall be committed, by the 
sheriff or his ministers, if it sliall fortune to be without any city 
" or town corporate, and if it happen to be within any such city 
“ or town corporate, tlieu by the head officer of such city, &c. 
‘‘ where he shall have both ears nailed, &c.” 

Sect. 14. By 5 Eliz. c. 9. s. 8, 9- “ One moiety of the said 
“ forfeiture sliall be to the king, ami the other moiety to such 
" jier.son as shall be giieved, himh'red, or molested, by reason of 
'• any of the offences before mentioned, that will sue for the same, 
“ 8tc. and that as well thc.ludge and .Tudges of every sucli of the 
“ said eonils uherc any sucli suits shall be, and whereupon any 
such perjury shall be committed, as also the Justices of a.ssize 
“ !Uid gaol ih'Iivcry, and jnsticiis of tlie peace at their quarter 
sessions, (d) both within the liberties and without, nuiy inquin? 
of, lu'ar, ami dotermim' all offences against the said act.” 

•S'tr/. 15. But by 5 l^liz. c. 9. s. It. it is provided, “ 7’hat tlie 
“ said act shall no way e.xtem! to any .s|iirifiial or eeclesiastieal 
court, but that every such ollemh*!- a.s shall offend in foim as 
“ afon'said, shall be punished by sueh usual and onlinary laws as 
are used in the said courts.” 


Sect. I(». By 5 J'Jiz. c. 9. s. 1.1. it is also pro\i<icd. ”'I'hat Pniiisimisntof 
the said slalule shall nut restrain the authority of any Judge, perjury, 
having absolute power to jmiiish perjury before the making 
" thereof, but that every such Judge may proceed in the punish- 
*‘ meul of all ofloiiccs, punishable before the making of the 
“ said statute, in such w'ise as they might have done, and u.sed 
" to do, to all purposes, so that they set not upon the offender 
“ less puiiishmeut than is coutriined in the said act.” 1‘Vom 
whence it .scemeth undoubterlb i<> follow, that the court of Kiug'.s 
Bench, tkc. proceeding upon an iiidielmont, or information of 
perjury, or subornation of jieijury at romiuon law, may not only 
set a discretionary fine on the offcmlci . but also condemn him 
to the pillory, without making any impiiry eonccruing tlie valuts 
of his land or goods. 

j^nd by 2 Geo. 2. c. 25. made perpetual by 9 Geo. 2. c. 

8 . “ Besides the pimi.siimcnt already to be iidlicU'd by law for 

“ so great crimes, it shall be lawful for the Court or Judge OtfentUra may 
“ before whom any person shall be eonvieti'd of wilful ami corrupt traiisi>oi i>-ti. 
“ peijury, or subornation of peijury, according to the laws now jm- 

“ in being, to order such person to be .sent to some house of uisiimcnf of per- 
" correction within the same county, for a time not exceeding c')nvi<t«i 
“ seven years, there to be kept to hard labour during all the artina^uFattor- 

“ said nln. 


(<>) Prosecutions upon this statute being more 
iliilicult than hy indictineiil at cuninioii law, arc 
very seldom brought, u.spucially at Uiesessions;and 
ai common law justices of thc'pcacc have no juris¬ 


diction ovei flic ofTciice. 2 flawL. c. 8. s. 38, 
Strange, 1083.—^The .safer and inovt usual mode 
therefore is by indicUucnl at the assizes, or in the 
King’s Bench, 3 Burn, 294. 
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'* said time; or*otherwi8e to be transported for a term not ex- 
“ ceeding seven years, as the Court shall think most proper.” 

But for the better understanding of the other parts of this 
htatute, I shall consider the following particulars: 

J. How far the very words of the statute must be pursued 
in a prosecution grounded thereon. 

‘2. In what kind of oaths one may incur the danger thereof. 

3. How far tlie false oath must appear to have been preju¬ 
dicial to some person. 

As to the first of these particulars, viz. How far the very 
words of the statute must be pursued. 

Seri. 17. It hath been holden, that in every prosecution on 
this statute, the words thereof must be exactly pursued, and 
therefore that an indictment or action on the said statute, 
alleging that the defendant deposed such a matter fa/so et decep¬ 
tive, or Jhlsd et corrupte, or Jam el voiuntarie, without expressly 
saying that he did it voluntatis el corrupt^, is not good; and 
that such a defect cannot be supplied by adding the words contra 
for mam statuti, or concluding et sic voluntarium et corruptum 
commisit perjuriam. Also it hath been holden, that it is neces¬ 
sary expressly to allege that the defendant was sworn, and 
therefore that it is not sufficient to say, that tacto per se sucro 
evangelio J'ahd deposuit. 

Sect. 18. However, it hath been resolved, that it is not 
necessary to shew whether the party, who is accused of perjury, 
did lake the false oath through the subornation of another, or 
without any such subornation, notwithstanding the words of the 
statute are, “ If any person either by the subornation, unlawful 
“ procurement, sinister persuasion, or means of any othw, or by 
“ ihcir own act, consent, or agreement, commit wilful perjuiy, 
“ for inasmuch as there is no medium between the two 
brandies of this distinction, so that all perjury whatsoever must 
needs <'omc vvithin one of diem, and it is no way material under 
which of them it doth come, it* is a reasonable exposition to 
look on the said wi.rds as put in the statute ex almndanli, seeing 
they express no more than flic law must needs have implied 
witliout them; from wiience it follows, that they operate no more 
than if they had not been expressed, and consequently shall not 
oblige the }>rosecutor necessarily to pursue them, which would 
put him under the difficulty not only of proving the perjury, 
which alone is material, but also of shewing it to be within one 
of tiic branches of the said distinction, which is nothing to the 
purpose. 

As to the second of the abovementioned particulars, viz. 
In what kind of oaths one may incur the danger of this statute. 

Sect. ly. It hath been resolved, that no one can be guilty of 
perjury within the meaning thereof, in any case wherein a man 
may not possibly be guilty also of subornation of peijury within 
the same statute; for it is very reasonable to give the whole 
statute the same construction; nor can it well be intended, tliat the 

makers 
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makers thereof, who expressly inflict a greater penalty on suborna¬ 
tion of perjury than on the peijury itself, should mean to extend 
tlie purview of the law in relation to what they esteemed the lesser 
crime, farther than iu relation to that which they esteemed the 
greater; from whence it hath been argued and determined, that be¬ 
cause that part of the statute wbicJi concerns subornation of per¬ 
jury extends only to subornation of perjuiy iu “ matters depending 
** in suit by writ, action, bill, plaint, or information, in anywise 
concerning lands^ tenements, or hereditaments, or goods, 

** chattels, debts, or damages, &c.” therefore the following 5 Co. 9;). 
clause concerning perjury itself, though it be penned in more 
general words, sliall come uuder the stime restriction. And from 
hence it clearly follows, that no pcijury upon an indictment 
or criminal information can bring a man within the danger of c. Jac. 120 . 
the statute, because they are omitted in the above mentioned 
clause. Also upon this ground it seems easy to account for the 
judgment in Price’s case, who being indicted for a perjury sup¬ 
posed to be committed by him in an information for the king, 
which as I suppose must be inteiifled to have bcjcn a criminal 
one, was discharged upon an exception taken to the indictment; jgt, 
but if the information whereon the said perjury was supposed to 
have been committed, had been of a civil nature, I do not .s<;e 
any reason why it should not bo as well within the meaning as 
it seems to be expressly within the words of the statute; for 
surely the opitiion that the king cannot by indictment, which is 
his own proper suit, punish his own witness, who swears for 
him, cannot be agreeable to law; because however the peijury 
of such a witness may seem to lend to promote the king’s in¬ 
terest in relation to the cause which happens to be in dispute, yet 
certaiuly it is as heinous a crime in its own nature, and as much 
an abuse to justice, and of the same ill consequence to the pub¬ 
lic, and cons(!qucntIy as worthy of the king’s resenlmeiil, as if 
it had been taken against him. 


Sect. 20. Also it hath been resolved, that this statute, extends 
to no other perjury except that of a witness, not only because the 
clause coucenimg subornatioti, to which the subsequent clause 
coucerniug perjury has a reference, relates to piajury by wit¬ 
nesses only, but also because tlie clause coiu’cniing poijury 
mentions only perjury committed by persons in their examina¬ 
tions ad perpetuam rci memorinm, or else in their depositions 
in some of the courts above mentioned, which in common sj)eech 
are taken for such oaths only as are taken by a witness; and 
from hence it follows, that no one can come within the statute 
by reason of any false oath in an («) answer to a bill in Chancery, 
or in (b) swearing the peace against ajiotlu'r, or in a (f) preseuta- 
tive made by him as homager of a court-baron, or by reason of 
a false (rf) wager of law, or for taking a false oath before (e) 
commissioners appointed by the king to make an enquiry con¬ 
cerning his title to certain lands. 


ftiit lie b pij- 
uUfiiibli; for tlie 
saiwc fly iiulict- 
ineiit at common 
law, iJur.MiUisf. 
1ISH. 


(o)C.Elb.H8. 
S Ixon. 201. ■ 
Dalisun, 84, 
YcIt. 120. 

(h) 2 R. Abr. 
77. 

(c) 2 Loon. 201. 

(d) 1 Noy, 7, 
108. 

Finch, 150. 

(«) Moor, 627, ' 


6'ect. 21. Also it hath been said, that he who makes a false 2 R. Abr. 7?. 
affidavit against a man in a court of justice is not within this i 

statute. 
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3 Kible, 345. statute. (7) But perhaps the books Avherein this opinion i$. 

hoiden ou$!;ht to be intended onlv of such affidavit which no 
v\’ay ^elat(^ to a «’ause depending in suit before such court; for if 
they be of such a nature, that either of the parties in variance 
be grieved, hindered, or molested in respect of their cause in 
such court l)_v reason of the peijury; as where a trial is put off, 
or :i judgment or execution set aside upon a false affidavit; the 
r)ffeucc seems to benotonly moaning within the statute, but also 
witliin the very letter of it, unless the words “ witnesses ” and 
•‘depositions” are conlined to so strict a signilication as to bear no 
Viil. e Jj-oii. a}>plicatiou to any other person or oaths, except those 

iH.Aii. se. ii vvhicli are made use of upon the trial of the issue in question, 
for which I caiinul iind any good authority. 

However, partly perhaps from this notion, and partly because 
the statute speaks expressly only of depositif)ns in the courts 
oil-, on UicSlat, abovementioned, it hath been qiie.stionetl, whether a false oath 
71. before a sheriff, upon a writ of inquiry of tlaiiiugcs, be witliin 

the statute or not But if it be considered, that the party to 
wlioi'e prejudice such a false oath is taken is as nuicli aggrieved 
by it, as if it had been taken in the very court, and the principal 
judgment of the cause depends upon such aii inquiry; and the 
depusitioiis made before the sheriff may as jiroperly be said to 
bo depositions in the court by whicli the sheriff is commissioned 
to take the inquiry, as depositions taken before the justices of 
vini prills, upon a trial of an issue joined in a superior court, 
which are undoubtedly within tlie meaning of tlie statute; and 
also inasmuch as those who give evidence before a sheriff upon 
such an inquiry may, in the coninion use of words, be as pro- 
SiT, lilt' aulhon- perly called witnes.ses, as those who give etidcncc before the 
tuj, oiuil, ooiirt in which an issue is joinetl, it seemelh to be the more 
plausible o|)iniun, th.at such a peijnry is within the statute; but 
since it is disputable whether it be so or no, and it is certain 
that it is perjury at cotiiinon law, and that in all cases whatso¬ 
ever where a man takes a false oath, which is not perjiiiy within 
f. J.IC. 1 . the si.'iliiie, blit is looked on as a peijury at common law, he is 
still jiunisltable for it by ind’ctineiit tir information at the common 
law, it is certainly most advisable to prosecute such an offender 
at conuiioii law, and not upon the statute. 

As to tlie thirtl partkular, vr.. Ilow fai the false oath must 
appear to lur.c been prejudical to some person. 

Sect. 22. It hath been collecli d from the above mentioned 
clause, which giveth an action to tlie party grieved by the offences 
ineiitioned in the statute, tiiat no false oath is within the meaning 
thereof, which does not give some person a just cause of com- 
ii'i. If .Viil. plaint. And upon this ground it hath been said, that be who 
iti iivy swears a thing which is true, but not known by liira to be so, is 
07. ci-iiin. not within the statute; because howsoever heinous his ottence 
may be in its own nature, yet, when it proves in the event to be 
in maintenance of the truth, it cannot be said to give him a just 

cause 

(7) TfU p<‘n! 0 M make an nlBrlavit in llic Common to the pillory: because any court m.ay punish such 
Pir.iS, {ind aftCi'ivarda confess it to befaiMi; the an oll'cnce committed in facie curuc, under this act 
court n^y record his confession, and sentence him of d Elis. c. 9. Bex v. Aiorowgood, 8 Mud. 179. 
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t ause of complaint, who would tsike advantage against anolhej- 
froiii his want of legal evidence to make out. the justice of his 
cuuae. 

tScri. 23. Also from the same ground it seciueth clearly to fol¬ 
low, that no false oath can be within the statute, unless the party \ Mip. «, 
against whom it was sworn suft'ered some kind of disadvantage 
by it, for otherwise it cannot be saiil that any one wa.s grievetl, 
hindered, or molested by it; and theridbre it is certain, that in 
every prosecution ’upoy the statute, it is necessary to .set forth 
the record of the cause wherein the peijury complained of is sup¬ 
posed to have been cummittod; and also to prove at the trial of Co. Knt. Jti4, 
the cause, that there is actually such a record, by produriug the 
record itself, or a true copy (hereof, which must agree with that ] KoK 4.^2. 
which is set forth in the pleadings, witliout any materia) variance; tw.^. 9ti. 
for otherwise it cannot legally appear that there ever was siu:h a 
.suit depending, wherein the party might be prejudiced in the .3 r„ii. (,.^7* 
manlier sup]ioscd. Also it seems to be agreed, that it is ncccs- C- (.’ar. aii, 
.sary not only to set forth llie poinl wherein tlie false oath was 
assigned, but also to .shew in what maimer it conduced to the (■„ iTiz. 4 «a. 
proof or disproof of the matter in debate between the parties. 

And it hath been adjudged, that an indicfnient .setting forth a 
suit concerning the manor of Dale, and as.siguiiig a false oath 
concerning the “ /atincrium pradu-timt is not good, be¬ 

cause it no otherwise appears that the false oath did concern the 
manor of Dale, but by t!ie innuendo, vvlilch is not a suilicieut 
avonnent. Also upon the same ground, it .seem.s to be .safest in 
a prosecution upon the statute for a false oath in Chancery, to 
set forth the bill and answer, lliat the plaintiff may appear to liave 
licen aggrieved by it. And for the same reason it seemeth also, 
that you ought, in siieh a prosecution of a witness in Chancery, sjj. jo,;. 
to set f(»rth the interrogatory in particular, and to shew how it 
was material. Also it hath been resolved, that as in an aotitin on « te. 
the statute brought by one per.son, it must appear that the false J lxon. <;«. 
oath was prejudicial to the plaintiff, so in an action by more tlum 
one, it must apjiear to have b' eii jnejiidicial to every one of the 
plaintiffs. And it hatli I)ccn*said, that it is not sufficimit to shew 
that the false oath caused the court to make an award against the 
plaintifl', unlos.s it al.so ap[)ear that Midi an awaid was pi-<-|ufliciuI 
to him; and therefore wlierc the plaintiff at a trial in ejeclineiit 
challenged a juror, and proved his challenge by a false oath, by 
reason whereof the in(]ue.st was not taken, and coiiscquenlly the 2 Loon. to. 
possession of the defendant, who had a ileff'.asiblc title, continued 
longer than it otiiorwise woidtl have done, it was atljudgcd, that 
such a defendant cnimot have an action on tiie .statute against 
such witnes.s, because in truth he gained an advantage by the 
perjury. Also it hath been holdeii, that it i.s not sutHcient to 
shew that the perjury, for which an action is brought upon the 
statute, was actually prejudicial to tlie plaintiff, unless it be also 
shewn to have been made in some cause whicb may properly be 
said to have been dcqieudiiig in suit between iiim and the person Y^iv. 
for whom the witness was examined; and therefore it hath been 
iiolden, that where A. brought a bill in Chancery against 13., and 
tlie lord keeper, by an order, made C. to be a-s a parly to tin; bill 

against 
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a^inst B., and afterwards a commission went forth to examine 
witnesses between B. and C.> upon which I)., being produced 
as a witness on the part of C., swore directly for him against B., 
whereupon a decree was made against B., yet B. cannot have an 
action on the statute, because C. was not a party to tlie suit, but 
came in a latere, by an order; and it is said, that the words of 
the* statute are, “ where one is grieved by a deposition in a suit 
“ between party and party;” but perhaps the authority of this 
opinion may justly be questioned, not only because the words of 
tile statute whereon it is grounded are mistaken, but also be* 
cause the offence seems in truth to be both within the meaning 
and letter of the law, since thereby a person is grieved in respect 
of a cause depending in suit in a court mentioned in the statute: 
however there seems to be no doubt but that a perjury which 
only tends to increase or lessen the damages to be given to a 
plaintiff^ is as much within the statute, as any peijury which goes 
directly to the point of the issue. Also it seemeth to be settled, 
that peijury iu a cau.se wherein an erroneous judgment is given, 
is a good foundation of a prosecution upon the statute, while 
such judgment stands unreversed. 

j* Sect. 24. It is enacted by 8 Geo. 1. c. 6. " That if any 
“ person, making such afHrmalion or declaration as is appointed 
“ by that act, shall be lawfully convicted of w'ilful, false, and cor- 
" rupt affirming or declaring any matter or thing, which, if sworn 
*' iu the common or u.sual form, would have amounted to wilful 
“ and corrupt perjury; every person so offending shall incur and 
“ suffer such and the same pains, peiialtit-.s, and forfeiturc.s as are 
“ inflicted or enacted by the laws against persons convicted of 
“ wilful and corrupt peijury.” 

Sect. 2.5. It is also enacted by .01 Geo. 2. c. 10. s. 24. “ That 
“ whosoever .shall willingly and knowingly take a false oath, or 
“ procure any jicison to take a false oatli, to obtain the probate 
" of any 'vill or wills, or to obtain letters of administration in 
“ order to receive tiie payment of any wages, pay, or other allow- 
“ ances of money, or prize-monc'. due, or that were supposed to 
“ be due, to any officer, seaman, '»r, other person iutitled, or sup- 
“ ]»oscd to bo intitled, to any wag'.“’, pay, or other allowances of 
“ money or prize-money, for service due on board of any ship or 
“ vessel of his majesty, &c. or the «;xecutor, administrator, wife, 
“ relation, or cr'.;tlitnr, of any sucL officer or seaman, or other 
“ pers'jii who ha.s i-jally served, or was supposed to have served 
“ on board of any ship or vessel of his majesty, &c. shall be 
“ deemed guilty of felony, and suffer fleath w'ithout benefit of 
“ ' iergy.” (8) 

By a variety of other statutes which arc too numerous to par¬ 
ticularize, in which oaths are directed to be taken, it is enacted 
in some, that a person falsely swearing “ shall be guilty of per¬ 
jury,” and in others suffer the pains and penalties of perjury.” 

i Sect. 2(i. It is recited by 23 Geo. 2. c. 11. " Whereas by 

reason 


(8) By 2 ® Geo. a, <. 13. ,, 14. for the relief fence be commiUed by a prisoner, or oUicr person 

Cf insolvent debte/s. if any >lieri)T or oUier enabled and intending to,rake tbe benefit of tlie 

officer perjure himscil iir l.tkiug ihe oaths directed act, it is felony without clergy, 

by tlie act, lie shall fori-it i‘6<K).—And if the of. 
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reason of difficnlties attending prosecutions for perjury and 
subornation of perjury, those heinous crimes have frequently 
gone unpunishedfor remedy whereof it is enacted, “ That in 
‘f every information or indictment for wilful and corrupt perjury, 

‘♦ it shall be sufficient to set forth the substance of the offence 
** charged upon the <lefendant, and by what court, or before 
** whom the oath was taken, (aveiring such court, or person* or 

persons, to have a competent authority to administer the same,) 

together with the proper averment or averments to falsify the 
“ matter or matters wlierein the perjury or perjuries is or are 

assigned; without setting forth the bill, answer, (l)informa- 
“ tion, indictment, declaration, or any part of any record or pro- 
♦♦ ccediug, cither in law or equity, other than as aforesaid; and 
“ without setting forth the commission or authority of the court, 

“ or person or persons, before whom the perjury was committed.” 

^ Sect, 27 . It is also furtlier enacted by par. 2. “ That in every 
" information or indictment for subornation of perjury, or for 
“ corrupt bargaining or contracting with others to commit wilful 
“ and corrupt perjury, it shall be sufficient to set forth the sub- 
“ stance of the offence charged upon the defendant without set- 
“ ting forth the bill, answer, information, indictment, declaration, 

“ or any part of any record or proceeding either in law or equity, 

" and without setting forth the commission or authority of the 
“ court, or person or persons, before whom the perjury was com- 
" mitted, or was agre*^ or promised to be committed.” (2) 

t Sect. 28. Aud the better to prevent great offenders from Tlie court may 
escaping punishment by reason of the expense attending such 
prosecutions, it is further enacted by par. 3. “ Tliat it shall and prosecuted. 

“ may be lawful to and for any of liis majesty’s justices of assize, 

“ or nisi prius, or general gaol-delivery, or of any of the great 
“ sessions of Wales, or of the counties palatine; and they are 
“ hereby authorized (sitting the court, or within twenty-four 
“ after) to direct any person examined as a witness upon any 
“ trial before him or them, to be prosecuted for the said offence 
“ of peijury, in case there shal’ appear to him or them a reasou- 
‘‘ able cause for such prosecution, and that it shall appear to him 
“ or them proper so to do; and to assign the party injured, or 
“ other person undertaking such jnosecution, counsel, who shall, 

“ and arc hereby required to do tlieir duty without any fee, 

“ gratuity, or reward for the .same.” Such prosecution is also 
exempted from tax or duly and fees of court, and the clerk of the 
assize is ordered to give the prosecutor a certificate of tlic same, 
being directed, with the counsel’s names, 8ic. 

t Sect, 


(1) In perjury in an answer in Chancery, it is 
not necessary to prove the identity of tlic person 
who swore the oath; it is snificicnt If tlie hand¬ 
writing be proved, and that (he jurat was subscribed 
by tile master as being swum before him. Rex t>. 
Morri.s, 2 Burr. 1189. See also Rex v. Janies, 
1 Show, 397. and Rex v. Brady, Cases Cru. Law. 
49. notes. 

(2) In general the court will oblige the defend¬ 
ant to plead or to demur to even a defective in¬ 
dictment for this offence. 2 Hawk, c. 25. s, 14d. 


Tliey arc also very cautious in granUng aewtiorari 
to reinurc it. 2 Hawk. e. 27. s, 28. And Lord 
Thurlow refused (lermlsslon to ame.nd an answer, 
wliere an indictment for perjury had only been 
threatened, even where the party, having noin^ 'r 
terc.st, could not be supposed to make me falstt / 
oath intentionally. Brown’s Cases in Chancery,' 
-119. For it is the province of the grand jury ttt 
judge of the intention. Vaux v. Lord Waltbai^'. 
And what the grand jniy may find theejoffltt wl, 
never expunge. B. IL H. 203. ; 
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(a) Vi(U’ U l!nr. 
K. B. o 1. 


a lust. 

IlA'g. tJl. a. 

(Jotib, 1-11. 
See a \ 111. of 


Attoniies. 't' Sect. 29. And it is enacteti by 12 Geo. J. c. 29- s* 4. 

“ 'Fhat if any person who hath been, or shall be convicted of 
“ wilful and corrupt perjury, or subornation of perjury, (") shall 
“ act or practi.se as an attorney or solicitor, or agent in any 
“ .suit or action, in any court of law', or equity, in England, the 
“ judge or judge.s of the court where such suit or action is or 
“ .4liall bo brought, shall, upon complaint or information thereof, 
“ examine the matter in a .summary way («) in open court, and 
(a) Vi(U’ '.i li.nr. “ if it shall ap[«‘ar to the satisfaction of such judge or judges, 
K. B. oi. «. tiie |)j(rt^ liath olfended contrary to this* act, such judge or 
•• judges shall cause such oftendcr to be transported for seven 
“ ycar.s.” 

Of Conspiraci/. 

For the b(;tter under.stunding the nature of conspiracy, 1 shall 
considei, 

]• Who may be said to be guilty of conspiracy. 

2. In what manner .such olfenders are to be punished. 

A.S to the Fnt.sr PoiN'r, viz. Who may be said to be guilty of 
consjdracy. 

a lust. aba. Sect. I. There can be no better rule than the statute of 33 or 
I^ g. ui. a. rather 21 J-^dw. 1. the intent whereof was to make a liiial defini- 

(iotib, i-i t. *^*‘*** uf con.spiralors, to W'hich purpose it declareth, “ that con- 

Sev n Viil. of “ spiratois be they that «lo coufcd(!r or bint! themselves by oath, 

Fo^lirb Li v ** covenant, or other alliance, that every of them shall aid and 

' ’ “ bear the otlu'r fulstdy and maliciously to indict, or cause to in- 

“ diet, or falsely to move and maintain pleas; and also such as 
“ cause cliihlven within age to appeal men of felony, whereby 
“ they are iinpri.soiied and sore grieved; and such as retain men 
“ ill the courtly with liveries or b'cs for to maintain their mali- 
“ cious tnterprizes; aiul this exteiuh th as well to the takers as 
“ to tlie giveis; and to stewards and baildl's of great lord.s, who 
“ by their .s( i'oiory, oflice, or peever, uudertake to bear or niaiu- 
■■ lain quail: !.s, pleas, or debater that concern other parties than 
’■ .such a> touch the c.statc of thei. lords or themselves.” 

M. U.iv. 110'.', SW(. 2 . From this iletiuition of conspirators it seems clearly to 
y ’l't <V' hdlovv, that not only tiuise who a< ''lally cause an innocent man 
1 Cum.^iru. indicted, icul also *o be tric'd upon the iudictiueiit where¬ 

upon lie i.s lawfully acquitted, arc projierly conspirators, but that 
thoNC also are guilty of this offence, who barely conspire to in- 
di < a man falsely aiul maliciously, whether they do any act in 
prosecution of .such cori.spiracy or not; for the. words of the sta¬ 
tute seem expre.ssly to include all such confederacies under the 
notion of conspiracy, whether there he atiy pro.socution thereof 
or not. And if such a confederacy be within the letter of the 
statute, there seems to be no manner of reason to say, that they 
are not also within the meaning of it, since it is a high contempt 
of the law, barely to engage in such au association to abuse it, 
to serve the pm poses of oppression and injustice. Neither can 

it 

(S) Or of for> 5 cry or tottimoa barratry. 


L't. It.iy. 1 
ii Mod. >0 
Iliiir. ‘Jolt.' 
1 Com. o7l 
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it be a severe construction which will bring a crime, so evidently 
contrary to the first principles of common honesty, within the 
meaning of a law, the words whereof do plainly seem to extend 
to it. 


And therefore I caimot but question the accuracy of that de¬ 
scription of conspiracy which is given in the Third Institute, (o) 
whereby the lawful acquittal of the party grieved is required *lo 
make the oft'enders guilty of this crime. It is true indeed, that 
a bare conspiracy ty iniiicl a man will not maintain a writ of con¬ 
spiracy at the suit of tine party ‘grieved, because it doth not to 
him any actual damage. Also it must be confessed, that it is 
often laid down us a general rule, and taken for giauled, that no 
sueh conspiracy is a good foiiiidutioii for sucli a writ, unless the 
plaiutid be lawfully acquitted. y\iid it is certain, that there is no 
formed writ of conspiracy in the Register for a malicious indict¬ 
ment or appeal, but what supposes such iudictincnl or appeal to 
have been actually brought, and the party to have been legally 
discharged. From w'beiice it follows, that no one can have; the 
benefit of any such writ in the Register, who, upon a false aecu- 
satiuu, is put to the trouble and vexation of being apprehended, 
examinetl, or committed, &c. without hc:iug ever hulicted or 
appealed. 


OD !n«t. 171. 
1.-I. it.iy. .irs. 
10 -211>. 

f, N. t!. 1 l i. 

1 DfUi. Alir, 

911 

S. P. C. 17;?, 
174, 17.5. 

It. roiiim-, f!9. 

]>. Apjioiil, CiS. 

1 ft. Abr. 110, 
111. 114. 
y Co. ho, 57. 
lli'gister, 134, 

1 .ton. y;?, 91.. 
S;ilk> Id, 21. 

6 .Mod. "61. 
Pull. U. 
10 Atofl. 219. 

15. Coronc, li. 

3.1 /I. 6. 1. 
S.oS. IMM??. 

Vidi. liist. 
-107. 

1 Wiitris, 47. 


However, ills certain, that an ac(|uittai by verdict is not always 
necessary to maintain sueh a writ; f»<r it appears by the Regi.ster 
itself, that w'liere one brought sucli a writ in the usual form, 
having in it the words qiiou.<nfitc acquielalm fu/sset, &c. against 
one who had been nonsiuted in a malii'iou.s appeal of felony 
brought against him, his wi it W'as abated, Inaniu.se such a nou- 
.suil would not make good the words tjnnusque acquietotu's j't/issef, 
and yet lie afterwards brought a new writ, wherein he used the 
words quietus reccssit, instead of acquielatiisjuissef, and rccovevetl. 

And why may not a new writ as well be formed in any other case 
which is as much within the mischief of the .statute as this? Ch' 
what colour can there be to say, that the malicious putting of a 
man to the unreasonable charire, scandal, and trouble of a <-iimi“ 
nal prosecution, which is so p.il]iahly groundless as not to havi; 
probability enough to iuduee a grand jury to find an indictment, 
should not ho as good a foundation of eomplaint, and a grievance 
as iniicli within the meaning of the .statute, as the pultiug one tc‘ 
the charge and vexation of a groumlless action, cither in a tem¬ 
poral or spiritual court, for w'hich it ajipcars by the {(j) Register (/,) Rojiist m. 
that a writ of conspiracy doth lie, without making use either of tj; >!'>• 
the words acquietatus f'uisset, or quietus eecessif? Neither can it o j’mi’ 
he said, that the opinion 1 contend for is wholly niisupported by 3 Kei). cvi, 
authority, as appears from the Poulterer's case in (c) Coke’s {•') ‘J C"* ^’ 6 - 
Nintli Report. 


However, since it is certain that an (r/) action on the case in (d) 1 Jon. 9?, 
the nature of such writ doth lie for a false ami malicious prose- 
cution, for any crime, whether capital or not capital, though it s jn/cnm. 126 . 

do f Leon. 107. 

C. Kliz.70.134, 


Palm. . 115 . C. Jac. l-IO. 357. 490. UUcli,79. C. Car. 1.5. 2 Roll. 250. 837. 2 Bulsl. t'70, ?71. 
t Roll. 109. 1 R. Abr. 112. 21.3. Ray. 1.35.130. Con. 1 Bulst. 18o. Yelv. 110. Hut*. 49. C. 

Eli/.. .536. 9 Co. .57,563. 5 Mod. 394. 405, 1 Salk, 13. JJanv. 208. Strange, 691. 1 Ray, 371. 

Bull. M. LM4. Holt, 4.150. 
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(a) 1 Ijtiv. »i3. 
i%6. 

1 Sid. 17 i. 

1 Kc’blf, OjO. 

(b) 1 Ix;v. 63. 

1 Mod. 

Idd. 

1 Sid. 68. 

1 Keble, 254. 
(«) 27 A*8. 4f4. 
9 Co. 5C. 

3 R. Abr. 77. 
See Moor, 788. 
Salkcld, 174. 

1 Vcntris, SOS, 

sot, 

6 Mod. 185. 

8 Mod. 320. 


(d) Palm. 45. 

3 Keble, 141. 
Stjric, 1.57. 

1 R. Abr. 110. 


9 Coke, 26. 
Yelv. 46.117. 
C. Eliz. 56S. 
SBuis. 270,271.. 
Cro. Jac. 357. 

1 Roil. Rep. 
109. 


(t) Reg. iS-t. 
P. N. R. 116. 


3 Ass. 13. 

11 U. 7. 25, 26, 
1 K. Abr. 112. 


do not proceed to an actual indictment, or appeal, and that the 
same damages may be recovered in .such an action as in a writ of 
conspiracy, it hath been thought iieeille.s.'J to inquire, whether 
such writ may be maintained for such a prosecution or not. 

But howsoever the law may stand in relation to writs of con¬ 
spiracy, there seems to be no manner of reason, that the stated 
form of such writs should any way restrain a proceeding by way 
of indictment or information against persons which are apparently 
within both the letter and meaning of the statute. (1) 

It seems certain, that a man may not only be condemned to 
the pillory, (2) but also be branded, for a false and malicious accu- 
.sation; but since it doth not appear to have been solemnly re¬ 
solved, that such an oft'ender is indictable upon the .statute, it 
.seems to be more safe and advisable to ground an iudictraent of 
this kind upon the common law than upon the statute, since 
there can bo no doubt but that alt confederacies whatsoever, 
wrongfully to prejmliee a third person, are highly criminal at 
common law;(.‘>) as where divers persons confederate («) together 
by indirect means l<j impoverish a third person, or (/>) falsely 
and maliciously to charge a man with being the reputed father 
(c) of a bastard child, or to maintain one another in any matter, 
whether it be true or false. 

11 Mod. 55. Canb. 416. Poster, 221. 

Sect. 3. Neither doth it seem to be any justification of a con¬ 
federacy to carry on a false and malicious prosecution, that the 
indictment or appeal which was preferred, or intended to be pre¬ 
ferred, in pursuance of it, was (d) insiifHciciit, or that the court 
wherein the prosecution was carried on, or designed to be carried 
on, had no jurisdiction of the cau.su, or that the matter of the in¬ 
dictment did import no manner of scandal, so tliat the party 
grieved was hi truth in no danger of losing citiier his life, liberty, 
or reputation. For notwitlistuiiding the injury iutended to the 
party agaiii.st whom such a confederacy is formed may perhaps 
be incon,sid«’rabIc, yet the association to pervert the law in order 
to pixiciirc it, seems to be a cr/iiie of a very high nature, and 
justly to deserve the resentment of the law. (c) 

2 Mod. 52. 326. Con. 2 Keb. 881. W. Jones, 94. 2 Cr. ISO. 

Sect. 


(l) In an action for i nmlicious pre* 'rution, it 
is incuinbent on the plainti£f to shew that the ori¬ 
ginal suit, wheresoever instituted, is at an end j for 
otbcrvnse he might rert wp, in the action, and after¬ 
wards be convictetl the original suit. Douglas, 
815. 2 Term Rep. 225.; for tliis purpose be must 
produce and nrose a copy of ibo acquittal on re¬ 
cord, the substance of the evidence, tJie charges of 
acquittal, anil tho circumstances which shew the 
prosecution uus malicious and witliont probable 
cause. Eull. Ntsi Prius, t3,14. lint if the prose¬ 
cution WES for a misdemeanour, a copy of tlte re¬ 
cord is not neccssaiy to be graute<l by tlie court to 
found the action. Morrison*.Kelly, 1 Bl, Rep.385. 

(8) Ab^slied hy st. 56 Geo.‘ 3. c. 138. 

(3) Modern cases of conspiracy have certainly 
stretched tit* doctrine of conspiracy far beyond the 
old role of htVt; a/;d, In the opinion of Lord Ellen- 


borotigb, ought not to be pushed any further. An¬ 
ciently the offence was considered to consist in 
imposing, by combination, a “ false criinu upon 
any personor, in otiier woids, (o convict an in¬ 
nocent man by perversion of the law and by per- 
juiy. This certainly was on oflence of coroplicaled 
enormity, and may account for the severity of the 
judgment, namely, tho Villainous Judgment, and 
wJiich was only inflicted in one otiicr case, that of 
attaint against jurors for a false verdict; that of. 
fence also involving the complicate, guilt cd perver¬ 
sion of justice and perjury. However, in the case 
of the King v. Turner and another (IS East Rep. 
228.), which was an indictment against the defend¬ 
ants for a conspiracy to enter a prcsen’c and kill 
hares, the court held, tliat an iiidicliiicut for a com¬ 
bination to commit a mere civil trespass, could mot 
be supported 


"T- 
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Sect. 4. Neither (a) is it any plea for one who is prosecuted (a) 9 Co. 66 , 
for such an unlawful confederacy, that nothing more was intended 
by him, but only to give his testimony in a legal course of justice 9 ^ 
against the party to whose prejudice such confederacy is sup- C. Eliji. 70,7i. 
posed to have been formed; for notwithstanding it may be .said, ’ 
that it W'oiild be a great discouragement to legal proceedings to j r. Abr. 113 
make persons liable to a criminal prosecution, for barely inteaid- li t, 116 . 
ing to give their evidence, and it w'ould be a pre-judging of a 
cause to try the truth of the testimony intended to be given in it Con. 1 R. Abr. 
before the cause iself is determined, yet the law will rather ven- i<>. 
turc this mischief, tlia’ii sutler so dagraut a villainy to go un- 
punished. However, if there be any probability that the prin- 
cijial cause will ever be trieil, it seems proper to apply to the 
court to stay the trial of the confederacy until the merits of the 
principal cause be determined. 


Sect. 5. Yet (b) it seems to be certain, that no one is liable to 
any prosecution whatsoever, in respect of any verdict given by 
him in a criminal nmtter, either upon a grand or petit jury; for 
since the safety of the innocent, and punishment of the guilty, 
doth so much depend upon the fair and upright proceeding of 
jurors, it is of the utmost consequence, that they should be as 
little as possible under the inlluonce of any passion whatsoever. 
And therefore, lest they should be biassed with the fear of being 
harassed by a vexatious suit for acting according to tlicir con- 
scirnces (the danger of which might easily be insinuated, where 
powerful men are warmly engaged in a cause, ami thoroughly 
prepossessed of the justice of the side which they espouse), the 
law will not leave any possibility for a prosecution of this kind. 


(h) 27 Ass. rr. 

ii7 Ai-i. 12. 

9 II. 6. 44. 
Bridg. ISO, 131. 
21 E. 3. 17. 

47 E. 3. 17. 

12 Co. 23, 24. 
Reg. 134. 

E.^/. H. 11.TI. 
27 II. 8. 2. 

S. V. C. 172, 
173. 

Ld, Ray. 4C9. 
12 Co. 23, S4. 


It is true, indeed, that jurors were formerly sometimes ques- F. N. B. io.s, 
tioned in the Star-chamber, for their partiality in finding a mani- 
fest offender not guilty; but this was always thought a very great 
grievance: and surely as the law is now settled by Bushel’s case, Vaugb. 136. 
there is no kind of proceeding against jurors in respect of their 
verdicts in criminal matters allowed of at this day. As to the 
objection, that an attaint lies against a jury for a false verdict in 
a civil cause, and that there i;, as much rea.son to allow of it in a 
criminal one, it may be answered, that in an attaint, a man’s pro- 
pisrty is only brought into question a second time, and not Ins 
liberty or life: and also it may be generally presumed, that a 
jury is likely to be equally influenced with the fear of an attaint 
from either of the contending parties; whereas if any such exa¬ 
minations of their proceedings were allowed in criminal causes, 
they might be often in great danger of one side, by incurring the 
resentment of a powerful prosecutor, and provoking him to call 
their conduct into question for their supposed partiality; but 
they could have little to fear from an injured criminal, who 
would seldom be in circumstances to make his prosecution for^ 
inidable. 

Sect. 6. And as the law has exempted jurors from the danger jgcoke 24. 
of incurring any punishment in respect of their veniict in criminal SceVaugh. 138, 
causes, it hath also freed the judges of all courts of record from . 

all prosecutions whatsoever, except in the parliament, for any gf EdvMt* er, 

thing s. P. C. 173 . 
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thing done by them openly in such courts as judges. For tfre 
authority of a government cannot be maintained, unless the greatest 
credit be given to those who are so highly entrusted with the ad¬ 
ministration of justice; and it would be impossible for them to 
keep up in the people that veneration of their persons, and sub¬ 
mission to their judgjnents, withpnt which it is impossible to 
execute the laws with vigour and success, if they should be con¬ 
tinually exposed to the prosecutions of those whose partiality to 
their own causes would induce them to think themselves injured. 
Yet if a judge will so far forget the diguify and honopt of his 
12 Co, 24. jq jjiyu solicitor in a cause which he is to judge,'and pri¬ 

vately and extrajudicially tamper with witnesses, or labour jurors, 
he hath no reason to complain if he be dealt with according to 
the same capacity to which he so basely degrades himself. 


Cartli. 416. 

1 R. Abr. 107 
112, 11.$. 115 
B. Cot. 89. 


S. P. C. 173. 
22 Ass. 77. 


1 Leon. 107. 
C.KIu. 134. 

. Keilw. 81. 83. 
V0H.7.11, 


20H. 7.11. 
Keilw. 81. 
C. Rliz. 134. 
1 Icon. 11^, 


Sect. 7. It appears not only from the words of the statute, 

' but also from tlie plain reason of the thing, that no confederacy, 
' whatsoever to maintain a suit can come within the danger of the 
statute, unless it be both false and malicious. For it would be a 
most dangerous discouragement of all legal prosecutions, if those 
who engage in them upon a probable ground should be in danger 
of being found guilty of so heinous a crime upon their not being 
able to bring their suits to their intended effect. And from hence 
it clearly follows, that if the defendants to an indictment or ap]>eal 
in murder be found guilty of homicide se defendendo, or by mis¬ 
adventure, or get off by pleading the king’s pardon, their prose¬ 
cutors are in no danger of being punished as conspirators. And 
from the same ground it also follows, that if the defeudanls in a 
writ of conspiracy can shew a probable cause of suspicion, they 
shall be discharged; as where being accused of a conspiracy for 
indicting a person of larceny, they can shew that a larceny was 
committed at such a time and place, and that the party charged 
by them for such larceny was found by them at the same time 
and place, with suspicious circumstances; or where persons being 
charged with a conspiracy for indicting another for feloniously 
carrying away a woman with great violence, and numbers arc able 
to prove that they saw the persons jvhoni they so accused riding 
armed in a warlike manner, and following after those who in 
truth actually did the felony, and that it was the common report 
of the country that they were all of the company. But some have 
said, that there is a necessity to plead such matter specially, atid 
that it cannot be given in evidence on the general issue. 


12 Mod. 208. Sect. 8. If plainly appears from the words of the statutp, that 
8 H. 4.6. one person alone cannot be guilty of conspiracy within tb.f» pur- 
, 8. P.*C. m. P®’'* vvhence it follows, that if all the defeii(bl|ts Svho 

C. Eliz. 701. are prosecuted for such a conspiracy be acquitted but (d) 

: |M^. 222 . acquittal of the rest is the acquittal of that one also. A!«b Upon 
SOM bcindS tbe same ground it hath been holden, that no such prosecution is 
forsconspiirMy. maintainable against a (ft) husband and wife only, because they 

«ndMMOTthem 
to issue, 

and is fogndl^iyi shall be given against him, Rex «. KInnersley and Moor, 1 Strang, 193. 

even althongh.'the' other ce^^rator named in tfie indictment before the indictment is pi^eried, 

Rex V. NSendswd B}’g*fre> 3 Straiigc, 1227. 1 R. Abr. |il. ’, {b) 38,|Ed; 5.3. S. P. C. 174. 
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are esteemed but one person in law, and arc presumed to have 
but one will. 


And it is certain, that an action »)n the (a) case in the nature of (a^Cauh.iie. 
a conspiracy may be brought against one only. Also (6) it hath i K.Abr. tii. 
been resolved, that if such an action be brought against several 
persons, and all but one be acquitted, yet judgment may be given 
against that one only. 


(6) 1 R. Abr. Ill, 112. C. Eiiz, 701. 6 Mod, 
497. Str. 144. 193, 1227. 1 Wits. 210, 

Bullcr, N. P. 14. 


170. tSaund.228. Ray. 176. 
a Mod. 408. Latch. 80, 262. 


112 . 

P. N. 11.116. 

C. .lac. UH. 

C. Cat. 2.19. 

3 Mod. 220 . 
180. 2 Ki ll. 

12 Mod. 209. 


As to the Second Point, viz. in what inamier oflFcnders of 
this nature arc to be punished. 


Sect. 9* It is clear, that those who are convicted of conspiracy 
at the suit of the (c) party shall only have judgmcul of fine and 
imprisonment, and to render to the plaintiff his damages. Also 
it is certain, that he who is convicted at the suit of the (</) king, 
of a conspiracy to accuse another of a matter which may touch 
his life, shall have judgment that he shall lose the freedom and 
franchise of the law (whereby he is disabled to be put upon any 
jury, or to be .sworn as a witness, (4) or even to appear in person 
ill any of the king’s courts); and also that his houses, land.s, and 
goods, shall be seized into tlie king’s hands, and his houses and 
land stripped and wasted, his trees rooted up and raised, and his 
body imprisoned. And this is commonly called a villainous judg¬ 
ment, and i.s given by the common law, and not by any statute, as 
is said gimerally in some (e) books to be the proper judgment 
upon every conviction of conspiracy at the suit of the king, with¬ 
out any restriction to such as endangered the life of the party. 
But I do not find this point any where settled, (o) 


(r) 21 Ed. 3. 
31 b. 

3 fust. 113. 

2 Tiibt. 383. 
662. 

S. r. C. 17.6. 
(d ) 24 Ed. 3. 
34. 

12 Mod. 209. 
E. N. 11.116, 

3 Inst. 143. 

2 Iii.st. 562. 

S. P. C. 173. 
27 Assize, 69. 
Cartli. 416. 
(e) See tlu‘ 
books above 
cited. 

27 Ass. 69. 

S. P. C. 176. 
46 Ass. 11. 
liurr, 1026. 


Under this head of conspiracy may be classed the offence of 
illegal comhinalions, when tin; parties bind themselves to eacli 
other by oaths or engagements in the nafuro of an oath. To pre¬ 
vent this miscliief, which at one time had gone to u great extent 
for .seditious purposes. The stal. .‘57 Geo. .‘5. c. 1C3. which recites, 
“ Attempts to have been made to seduce his majesty’s land and 
naval forces by such means,” enacts, “That if any person or per- 
“ sons, who shall in any manner or form whatsoever, administer 
“ or cause to be administered, or bo aiding or assisting at, or pre- 
“ .sent at and consenting to the administering or taking of any 
“ oath or engagement, purporting or intended to bind the person 
“ taking the same to engage in any mutinous or .seditious pur- 

" pose 


(4) It had bci'U generally .supposed that a con¬ 
viction for a conspiracy of any sort rendered a per> 
sun so convicted intaiiious ana incompetent to be a 
witness. But in a late case in the Court of Ad¬ 
miralty, in which the matter underwent much dis- 
cuision, and on great consideration it was deter¬ 
mined, that the affidavit of a person who had been 
convicted of a conspiracy to commit a fraud, was 
admissible in evidence (see the judgment of Sir 
W. Scott in the case of the Vilic de Varsovie, Ro¬ 
binson’s Admiralty Reports). Perhaps it would 
VOL. I. * ♦ G 


be more correct to say, that many cases, which are 
now called conspiracy, are illegal confederacies or 
combinations. For, strictly speaking, conspiracy 
by the old rule of law was a confederacy falsely to 
indict another or pervert the course of law and jus¬ 
tice by perjury, 

(5) There has been no instance of the villainous 
judgment since the reign of Edward the Tliird. 'I he 
usuanuode of punishment at present is by fine, 
imprisonment, and surety for the good behaviour. 
Burr. 996.1027. Str. 196. 

G 
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or tried again for the same offence or fact, as high treason or 
“ misprision of high treason ; and that nothing in this act coii- 
“ tained shall be construed to extend to prohibit any person 
“ guilty of any offence against this act, and who shtdl not be tried 
“ for the same as an offence against this act, from being tried for 
“ the same as high treason or misprision of higli treason, in such 
manner as if this act had not been made.’’- Seel. 8. 

By stat. 57 Geo.c. 19. s. 24. it is recited, “ That wh«*reas 
divers societies or clubs have been instituted in the metropoli> 
" and in various parts of the kingdom, of a dangt'rous nature and 
“ tendency, inconsistent with the public tranquillity, and the ex- 
istenceof the established governiuent, laws, and constitution of 
“ the kingdom; and the membeis of many of such societies (»r 
“ clubs have taken unlawfid oaths and t-ngagemeuts of fidelity 
“ and secresy, and have taken or subscribed, or assented to. 

illegal tests and declarations ; and many of the said .societies or 
“ clubs elect, appoint, or employ ronnnitt(‘es, delegates, ri'pre- 
“ sentatives, or missionaries of such societies or <'lul)s to nu'et, 
" confer, communicate, or correspond with other societies or 
" clubs, or with delegates, representatives, or missionaries of 
** such other societies or clubs, and to induce and persuade other 
persons to become members thereof, and by such means maiii- 
“ tain an influence over large bodies of men, and delude many 
“ ignorant and unwary persons into the commission of acts 
“ highly criminal. And whereas certain soeu'ties or clubs calling 
“ themselves Spenceans, or Spencean Philanthropists, htdd and 
“ profes.s for their object the confiscation and division of land, 
" and the extinction of the Funded property of the kingdom: And 
“ whereas it is expedient and necessary that all such societies or 
“ clubs as aforesaid, should be utt«n-ly suppressed and prohibited 
“ as unlawful combinations and confederacies, highi} dangerous 
“ to the peace and trampiillity of this kingdom, and to the consti- 
“ tution of the government thereof, as by law established; be it 
enacted, that from and after the passing of this act, all societies 
or club^ calling themselves Spenceans, or Spencean Philan- 
thropi.st.., and all other so<*ietie» or c.lubs, by wliatever name oj 
“ de.scription the same are calif.'*! upon or known, who hold ami 
“ profess, or who shall hold and profess the same objects and 
“ doctrines, shall be, and the sa ’le are hereby utterly suppressed 
“ and prohibited, as being unkiwful combinations and eonfe- 
“ doracii'S agamst the government of om Sovereign Lord the 
‘* King, and against the peace and security of his majesty’s lic'ge 
subjects.” 

" From and after the passing of this act, all and every the said 
“ societies or clubs, and also ;dl and every other society or club now 
* established or hereafter to be established, the members whereof 
" shall be required or admitted to take any oath or engagement 
“ which shall be an unlawful engagement, within the meaning of 
“ an act passed in the Thirty-.seventh year of his Majesty’s reign, 

“ (37 Ge<'. 3. c. 123.) or within the meaning of an act passed in 
“ the Fifty -second year of his present Majesty’s reign, (52 Geo. 

5. c. 104.) or to take any oath not required or authorized by 
‘ Law ; and every society or club, the members whereof, or any of 

them 
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" them, shall take or in any manner bind themselves by such oath 
“ or engagement, on becoming, or in order to beqome, or in con- 
sequmice of being a member or members of such society or 
" club, and every society or club, the members or any member 
“ whereof shall be required or admitted to take, subscribe, or 
“ assent to, or shall take, subscribe, or assent to any test or 
•* declaration not required or authorized by law, in whatever mau- 
“ ner or form such taking or assenting shall be performed, whether 
“ by words, signs, or otherwise, either on becoming or in order to 
“ become, or in consequence of being a member or members of 
“ any such society or club ; and every society or club that shall 
“ elect, appoint, nominate, or employ any committee, delegate 
“ or delegates, representative or representatives, missionary or 
“ missionaries, to meet, confer, or communicate with any other 
“ society or club, or with any committee, delegate or delegates, 
“ representative or representatives, missionary or missionaries, of 
“ such other society or club, or to induce or persuade any person 
“ or persons to become members thereof, sliall be deemed and 
“ taken (o he unlawful combinations and confederacies, within the 
“ meaning of an act ]>usscd in the ’riiirU-ninth year of the reign 
“ ofliis present Majesty,(,if) (jco. 3. c. 7f).)and shall and may be 
“ prosecuted, proceeded against, and punished, according to the 
“ provision of the said act; and every person who, from and after 
“ the passing of this act, shall beeome a lueinbcr of any such so- 
“ ciety or club, or who, after the passing of such act, shall act as 
“ a mcml)er thereof, and every person who, from and after the 
“ passing of this act, shall directly or indirectly maintain corre- 
“ spoiulenet! or intercourse, witli any sucli society or club, or with 
“ any ooinmiltec or delegate, representative or missionary, or with 
“ any oHieer or mcmbv'r thereof, as such, or shall by contribution 
“ ofinoney or otherwise, aid, abet, or support such society or 
“ elnb, or any iiieinbcjs oi- oflicers tliereof as such, shall be 
“ deemed guilty of an uidawfid combination and confederacy 
*' within the intent and meaning of the said act, j)assed in the 
Thirty-ninth year of his majesty’s l eign, (3!) (.Jeo. 3. c. 79.) and 
shall and may be proceeded against, prosecuteil, and punished, 
“ aeeoi'iliiig to the provision of the said act with regard to the 
" })ro.<eeution and pnnislnnent of imlawfnl conibinutions and 
“ confedeiacics.”— Sect. 25. 

Inihctmenl. 

’Pile indictment for a conspiracy, after stating that the [)arties 
CMiilederated combined and con.'jnrcd, and the purpose of the 
cons])iracy, usually goes on to state that, “ In pinsuance of such 
conspiracy they did”—and then states the overt acts.—But this 
lorm is not necessary, it is sutbciciit to state merely the conspi¬ 
racy and for what purpose. Jn the Kingu Eccles (Willcs’s Rep. 
53. n, a) the indictment was for conspiring by indirect means to 
prevent one H. IJ. from following the trade of a 'Pailor. It was 
moved in arrest r)f judgment, that the means were not stated, 
and it was likened to the case of false tokens, under the st. H. 8. 
where it Inid been' held that the false tokeus used must be 
stated in the iudictment. By Lord Mansfield “ the conspiracy 
is stated and its object; it is not necessary that the means should 

be 
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be stated.” Buller, J. “ If there be any objection it is that the 
indictment states too much, it would have been good certainly 
if it had not added indirect means, and that will not make 
it bad.” 

'I'he venue must be laid where the conspiracy was, not where 
it was put in execution. (1 Salk. 174.)—But where a conspiracy 
is laid in one county, and acts of force of some of the conspirators 
[jroved there; acts done by other conspirators in another county 
may be given in evidence. (4 E. R. 171.) . 

6. Of Maintenance. 

Co. 1.1<. 2«;8. 2 , Maintenance is commonly taken in an ill sense, and, in ge- 
Jiist. 208. 212 . neral, seemeth to signify an unlawful taking in hand, or upiiold- 
5(>a. i„g of quarrels or sides, to the disturbance or hinderance of 

common right. 

Maintenance is said to be twofold. 


Co. Lit. 

2 Insl. 21.}. 

1 nir. 1. c. 

2 llic. 21.1. 


Sect. !2. First, liuralis, or in the country; as where one 
assists another in his pretensions to certain lands, by taking or 
holding the possession of them for him by force or subtilty; 
where one stirs up quarrels and suits in the country, in relation 
to matters wherein he is no way concerned: and this kind of 
maintenance is punishable at the king’s suit by fine and im 
prisoiimcnt, whether the matter in dispute any way depended itj 
plea or not, but is said not to be actionable. 


r„l(. 0 - 5 . Sect.lj. SKroNDi.Y, CmivVi/w, or in a court of justice; where 

2 Inst. 219. .563. one officiously intermeddles in a suit depending in anysucli court 
y^ll. Abr. 115. ^vhich no way belongs to him, by as.si.stiiig either party with 
money, or otherwise, in the prosecution or defence of any such 
suit. 


Of this second kind of maintenance there seem to be thitie 
species : 

Co. Lit. 368. Fik.st, Where one mHinta!>t.s another without any contract t«» 
have part of the thing in suit, which generally goes under the 
common name of Maintenance. 


.Skcomily, Where one maiiitains one side, to have part of the 
thing in suit, wiiich is called Champerty. 

Thirdly, Where one labourcth a jury, which is called Em¬ 
bracery, 

For the better understanding of the First of the abovemon- 
tioned species, 1 shall examine, 

1. What shall be .said to anrount to an act of maintenance. 

Q,. In what respects some such acts may be justified. 

3. How far offences of this kind are restrained by the com¬ 
mon law. 

4. How far by statute. 


As 
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As to the Fibst Point, viz. What shall be said to amount 
to an act of maintenance. 

Sect. 4. It sccmcth clear, that whosoever assists another with 
money to carry on his cause, as by retaining one to be of coun¬ 
sel for him, or otherwise bearing him out in the whole or part 
of the expense of the suit, may properly be said to be guiUy 
of an act of maintenance, as it seems to be taken for granted in 
the (ft) books cited in the margin. 

31 ir, 6. 25. 26. 9 E. 4^32. 21 11.7.40. 6E.4. 5. 19E.4.3. 31II. 6. 9. 
17. 20. 24. 43. 4-i. 52. 2 B. Abr. 118. 6Mo. D. 2lloL77. 

Sect. 5. Also it is said, that not only he who lays out his 
money to assist another in his cause, but also that he who by 
his friendship or interest saves him that expense which he might 
otherwise be put to, or but endeavours so to do, is also guilty 
of maintenance; as where (0) one persuades, or but endeavours 
to persuade, a man to be of counsel for another gratis. 

Sect. 0. Also it is said, that all such persons may properly 
be called maintainers, who give, or but endeavour to give, any 
otln'r kind of assi.slaiice to either of the parties in the manage- 
mmit of the suit ilepending between them: as (c) by opening 
the (widetice to the jury ; or by (d) giving evidence oHiciously 
without being called upon to do it; or by speaking in the cause 
(c) as one of the cuuiisel with the party ; or by (J ) retaining an 
attorm-y for him; or (g) perhaps by barely going along with 
him to inquire for a p<nson learned in the law. 

(p) ltd. 78. 79. (/) 1 R. Abr. 593. (g) 19 E. 4. .3. 12 E. 4. l-l. 

Sect. 7. Also it hath been said, that those shall come under 
the like notion, who give any public countenance to another in 
relation to any such suit; as where one of great power and 
inten'.sl says f/!) publicly, that he will spend twenty pounds on 
OIK' side, or that he will give twenty pounds to labour the juiy, 
whether in truth he sjiend one penny or not; or where such a 
pel sou (/) comes to the bar with one of the parties, and stands 
l)Y him while his cause is tried whether he say any thing or not; 
for such kinds of practices dd not only tend to discourage the 
other party from going on in his cause, but also to intimidate 
jiiiies from doing Uicir duty. 

Seri. S. But it seems that a bare (Ic) promise to maintain 
another is not in itself maintenance, unless it be cither in ro- 
.spcct of the public manner in which, or the power of the person 
by whom, it is made. 

Sect. 0. Also it is said to be as much maintenance for a (/) 
juror, as for any other per.son, to solicit a judge to give judg¬ 
ment according to the verdict, because after a juror has given 
his verdict he has nothing more to do. 

Sect. 10. But it is said to be no maintenance fur a juror to 
exhort bis companions to join with him in giving such a verdict 
as seems to him to be right. 

Sect. 11. However it seems clear, (w) that a man is in no 
danger of being judged guilty of an act of maintenance for 

giving 


(«) 28 II. 6. 7. 
B. Mulut. 7.14 


(6) 28 II. 6. 7. 

34 jl. 6. 25. 

9 E. 3. 32. 
Main. 6. 7. 20. 


(c) 22 H. 6. 5. 
Alain. 14. 

C. lOliz. 735. 
(rf) 28 H. 6. 6. 
11 }(. 6. 41. 
Al.iiii. 5. 51. 
Alaiii. 10. 

2 R. Abr. 118. 
Hot. 79. 


(/i) 22 II. 6. 5. 
Alain. 14. 
Alain 8. 

(i) 22 II. 6. 6. 
11 II. 6. 39. 

19 K. 4.3. 
Alain. 51. 


{k) 9 11. 7. 18 . 
B. Cliamp, 9. 


(0 B. Main. '10 
18 E. 4. 1. 2. 
17 E. 4. X 
U. Main. 39. 


(w) 12 E. 4.14* 
19 E. 4.3. 

22 11 . 6 . 5 . 
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B. Main. 17. 
3R. Abr. 118. 
2 lust 564. 
iVtoor, 6. 

F. Main. 21. 

2 Roll. 181. 

Co. Litt. 364. 

2 Lcou. 48. 


giving another friendly advice; what action is proper for him to 
bring for the recovery of a certain debt, or what method it is 
safest to take to free him from such an arrest, or what counsellor 
or attorney is likely to do his business most effectually; for it 
would be extremely hard to make such neighbourly acts of kind¬ 
ness, which seem rather commendable than blame-worthy, to 
come under tlic notion of maintenance, which always seems to 
im[dy a contentious and over busy intermeddling in other men’s 
matters, in which respect it is so highly criminal. Yet it is said, 
that a man of great power, not learned in the law, may be guilty 
of maintenance, by telling anotlier who asks his advice, that he 
has a good title. 


Sect. 12. Also it hath been said, that no one can be guilty of 
maintenance in respect of any money given by him to another 
before any suit is actually commenced; yet if it plainly appear, 
If .1 raortgagoe, that it was given merely with a design to assist him in the prosc- 
iio» a jiarty in cutioii or defence of an intended suit, wliich afterwards is actually 
the suit, ad- ^jrought, surely it cannot but be as great a misdemeanor in the na- 
siiliijoriiheiitir, ture ot the thing, and equally crimmul at common law, as u the 
ii is not maiiiie- money were given after the commencement of the suit, though 
3 P \V 375 P^^'luaps it may not in strictness come under the notion of niam- 
tenaiicc. 


.•! II. 6. 54. 
F. Main, 18. 
B. Main. 1. 


47 B(l, 3. 10 . Sect. lo. However, it is certain, that one may as properly be 
B. (;iiimi|». 2 . j,3i(l to be guilty of maintenance, within the meaning of the 
words “ adhne mmu tenet” in an action of maintenance, for sup¬ 
porting another after judgment, as for doing it hanging the plea; 
because the party grieved may be discouraged thereby from 
bringing a writ of error or attaint. 

As to the Secono Point, viz. In what respects some acts 
of this kind may be justilied. 

1 shall consider the following particulars: 

1. 11 ow far they are justilia!;!e in respect of an interest in tlie, 
thing in lanance. 


2. 11 ow far in respect of kindred or affinity. 

.O. How far in respect of other !-elations 

4. How far iii respect of charity. 

5. Ilow far in respect of the profe.ssion of the law. 

As to the First of these particulars, viz. How lar some acts of 
this kind arc justifiable in respect of an interest in the thing in 
variance. 


(a) i9 L. 4. 5. 
9 Jl. 6. 61, 

B. Mui.i.5.3. 
2 R. ALr, 117. 


Sect. 14. It scemeth to be clearly agreed, that if (a) a tenant 
in tail or for life be impleaded, he in remainder or reversion 
may lawfully maintain the defence of the suit with his own 
money. 


(h) 6 E. 4. 2. 
2R. Abr. 117. 
B. Main 33. 
.3911.6,20. 
Main, 28. 


Sect. 1.5. And upon the like ground it seems to be clear, that 
if, an action of trespass, &c. brought by or against a (6) lessee 
for years, the inheritance come into question, the lessor may 

lawfully 
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lawfully maintain his lessee, and give (a) evidence to prove the 
inheritance in himself; for thougli the judgment which may be 
given against the lessee cannot directly bind his inheritance, yet 
the verdict may be a prejudice to his title, being given on a sup- 
posal of his not having a good one. 

Sect. 16. Also it hath been admitted as clear law, that if qne 
seised in fee of certain laud bring an action of trespass quare 
clausum fregit, and then alien the land, and afterwards in the 
trial of the cause it be questioned whether the inheritance at the 
time of the supposed trespass belonging to the plaintiif or de¬ 
fendant, the alienee may lawfully produce evidence to prove 
that the inheritance was in the plaintiif, because the plaintilFs 
title is now become his own. 

Sect. 1 7. Also it hath been said, that not only those who have 
a certain interest, but also those who have a bare contingency 
of such an interest in the lands in question, which possibly may 
never come hi esse, may in like manner lawfully maintain another 
ill an action concerning such lands; from whence it follows, 
that if 1 grant to fi. that if my lessee for life shall die during my 
life, that then he shall have the land for ten years, and after my 
lessee be impleaded, B. may maintain him. 

Sect. 18. And it hath been said, that not only those who 
have a contingency of such an interest, which it is in no man’s 
power to bar them of, if the contingency happen, may justify 
such maintenance, but that those also shall have the same privi- 
h'g*;, who by the act of Goi> have the immediate possibility of 
such ail interest, though it be in the power of another to de¬ 
prive them of it; and therefore that an heir apparent may law¬ 
fully maintain the ancestor in an action concerning the inheritance 
of the land whereof he is seised in fee. 

Seel. 11). lint it is said, that the grantee of a reversion, be¬ 
fore the late statute for amendment of the law which made all 
atlorninont needless, could not maintain the tenant of the land 
without attornment, because his possibility was wholly created 
by the act of the party, and could not be executed but by the 
voluntary attornment of the tenant, which there was no remedy 
to compel him to make by the common law; but perhaps the 
authority of this opinion may be questionable, especially if such 
grant were made for good consideration: for since tJiosc who 
have only an equitable interest in lands, may lawfully maintain 
others in actions relating to those lands, as shall more fully be 
shewn in the twenty-lirst section, and since the grantor in equity 
shall stand intrusted for the grantee after the grant, and the 
tenant may be enforced by a court of equity to attorn to him, 
I do not see any good reason why such grantee should be es- 
Kicrncd such a stranger to the land, that ho may not lawfully 
defend an action concerning it, in the event whereof he is so 
nearly concerned. 

Seel. 20. But it seems clear, that he who is bound to war¬ 
rant lauds, may lawfully maintain the tcuaut in the defence of 
his title, because he is bound by the warranty to render other 
lands to the value of those wliicli shall be evicted. 


fa) 14 n. 6. 7. 
B. Main f3. 

3 R. Abr. Il7. 


9 H. 6. 4. 

2 R. Abf. nr. 


14 H. 7. 2. 

19 Efi. 4.3. 

21 H. <5.16. 

2 Inst. 3. 6. 4. 

3 R. A. 115. 


9 n. 6. 64. 

2 R. Abr, 217. 
S'! H. 6. 30. 


11 H. 6. 41. 

B. Main. 51. 

2 B. Abr. 118. 


Sect. 
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(a) 34 11. 6.30 
15 II. 7. 3. 

2 E. 4. 2. 

B. Main. 19. 
30. 

(ft) Noy, 100. 
Moor, 630. 

Sec 39 JI. 6. 
19. 6. 30. 

E. Main. 14. 


(e)34II. 6.30. 
15 II. 7. 

Noy, 32. 

C. Kiiz. 553. 

1 Sid. 21. 

B. Main. 9. 


00 18 E. 2. -1. 
B. Main. 41. 
llob. 92. 

2 R. Abr. 110. 
Noy, 99. 

Moor, 562.780. 
1 Roll. 57. 

(0 3411. 6. 26. 
14 H. 6. 6. 

18 Ed. 4.12. 


(/) 20 II. 6. 

6 Ed. 1, .1. 

14II 7. 

(g) 6 Ed. 4, 0. 
E. Main. 16 
(A) 21 II 6. l.-i. 
1111.6.41.42. 
12 H. 6. 2. 

19 Eid. 4. 33. 

9 n. 6.04. 

9 Ed. 4. 32. 

(0 19 Ed. 4. 5. 


Sect. *21. Also it seems to be agreed, that he who hath an 
equitable interest in lands or goods, or even a chose in action, 
may lawfully maintain another in an action relating thereto; and 
therefore it scemeth to be clear, that a man may lawfully main¬ 
tain (a) those who are infcolfed of lands in trust for liim, in an 
action concerning those lands, and that if he sell them to another, 
the vendee shall have the same privilege. 

Sect. 22. Also it hath been(i) resolved, that where A. was 
bound as a surety for B. and It. thereupon made a deed of gift 
of certain sheep to A. in order to save liim harmless from the 
said bond, with an implied trust that the sheep should be re¬ 
turned to B. if A. should not be damnilied, and afterwards an 
action was brought against A. for the taking of sheep, B. might 
justify the maintaiuiug of him in respect of the said trust. 

Sect. 23. Also it seenieth to be fr) certain that the assignee of 
a bond, or other chose in action, being made over to him for good 
consideration, in satisfaction of a precedent debt due hona fide to 
liJin, uiid not merely in coiisiderutioii of the intended iiiaiiite- 
nunce, may either maiiituiii the obligee in an action brought by 
him for the debt, or eoiiinience an original action in his name, 
for he hath an equitable interest in the debt. 

Sect. 24. Also it seemeth to be (f/) agreed, that whon'ver any 
persons claim a coininun interest in the same ihing, as in a w ay, 
churchyard, or common, &c. by tlie same title, they may main¬ 
tain one another in a suit relating to the same. 

Sect. 2o. It is said, that he who is (r) bail for another, may 
take care to have his appearance recorded, but that he ought not 
to intermeddle any farther. 

As to the Second of the said particulars, v/z. Ifow' far .some 
acts of this kind arc Ju.stiiiablc in respect of kindred or afiiiiity. 

Sed. 2(i. ft .seems to be agreed, that w'hoeveris in anyway of 
kin or ailiiiiiy to either of the partie.s, so long as the same(/’) 
continues, or but related to him by^ being his (g) godfather, may 
lawfully (//) stand by him at the bar, and counsel and assist liim, 
and also pray aiiuther to be of counsel to him; but that ho can¬ 
not Justity the laying out of a) " of his own (/) money in the 
cause', unless he be cither (Aj father, or son, or heir apparent to 
the party, or the husband of such an heiress. 

2 lr;.‘'1. 564. (A) 21II. 6. 46. 2 lust. 564. Vidu sup. «, 44. 

As to iheTinuD of the .said particulars, ri'z. How far some acts 
of maintenance are justifiable in respect of other relatioius, 

I shall consider, 

1. How far a lord may maintain his tenant. 

2. How far a tenant may maintain his lord. 

3. llow far a master may maintain his servant. 

4. Hqw' far a servant may maintain his master. 


d. How 
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5. How far one neighbour may maintain another. 

As to the First Point, viz. How far a landlord may maintain 
his tenant. 

Sect. 27. It seems certain, that not only the («) lord, but also («) iin.6.S9. 
the cestuj/ que me of a scignory, may come with the tenant fo a 2 R ^br iir 
trial in an assize against him, and stand by him and assist him, B. Maiiudo! ’ 
and also pray the sheriff to return an indifterent jury. 

Sect. 28. Also it seemeth, that the (5) lord of a toivn, in an (6) is Ed. 4 . g. 
action brought against the inhabitants, M'herein a right to a com- ".JVlain. 50. 
mon buryiug-place, claimed by them, is brought into question, 
may maintain them in the defence of their right by shewing au¬ 
thentic evidence thereof to the jury. 

Sect. 29 . And in some (c) books it is said generally, that the (<•) 9 H. 6.64. 
lord may maintain his tenant, without saying how far he may do 
it; and 1 do not find it any where expressly holden, that the lord 
may justify laying out his own money in defence of his tenant’s 
title: but it seemeth the better opinion, that he may as well 
justify it as any other of the abovementioned acts of (</) raainte- (d) Co. Lit. 65. 
nance ; for the loril, by accepting a man for his tenant, seemeth 
to take him under his immediate(e) protection; and inasmuch (f)Co.lit. 
as the lands were originally derived from the lord, and he hath t^i. 384. 
the continual benefit of the services due from them, the law, in 2 *R.Ab. iiV. 
many cases of (f) common right, obliges him to warrant them (/) F. Main, 
unto his tenant, ami where it doth not oblige him, surely it will 
at least permit him to do it: but it seems clear, that he cannot 
maintain him in respect of any lands not holden of him. 

As to the Skcono Point, viz. How far a tenant may main¬ 
tain his lord. 

Sect. 30. Jt is said, that he may justify (g) coming with his (;f) 11 H. 6.42. 
lord, and standing with him at a trial; but I cannot find any 2 U. Abr. 116 . 
thing more relating to this matter in any of the books. 

As to the Tumid Point, z'iz. How far a master may maintain 
his servant. 


Sect. .‘)1. It is said tliat the master may go along with his (A) (A)Hct. 79. 
servant, or with his (/) chaplain, being retained to live in his (») 19 If- M. 
house with liim, in order to (A) retain counsel, and that he may 
pray one to he of counsel for him, and also lliat he may go with 34 n. 6. iS, 
him to the (/) trial, and stand with him and aid him while the 26 , 
cause is tried, but ought not to speak in the court in favour of 

his cause. Con.F.Main.l3. 

(/) 19 II. 6.30. 11 II. 6.42, 2 R. Abr. 116, Het. 79. 


Sect. 3Q. Also if is said, that if my servant be arrested in an (w) am. 7.40. 
action of (m) debt, I may assist him witli money in order to keep Moor, 8i4, 
him out of prison, that I may have the benefit of his service. 

19Ed. 4, 3. 2 R. Abr. lid. Hot. 79. B. Main. 44.52. 

Sect. 33. Rut it is said, that the master, in real actions, can¬ 
not justify laying out money for his servant, unless he hath some 

t>f 
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of his wages in his hand ; whicli, if the servant be willing, the 
master may safely lay out on his behalf. 

As to the Fouktu Point, viz. How far a servant may main¬ 
tain his master. 

Sect. .'>4. It seemeth clear, that a person generally retained by 
another as his servant to do all manner of services, and not for 
(«) 59 11.6.3,6. a (tf) particular occasion only, may justify (A) riding about to 
Con. Keil. 30 . speed his business, and going to (c) counsel jn his behalf, and 

(c) 19 II. 6. 31. hpwiiig his evidences to the counsel or to the jury, and {d) 

(d) 11 II. 6. '12. standing by him at a trial between him and another; but it is 

(e) .3II. 6. 57. certain that he cannot lawfully lay out any of his own (e) money 
11 * 11 . 6 . 10 , 11 . to assist the master in his suit. 

19 E. 4 .3. As to the Fifth Point, vis. How far one neighbour may 
12 Edw. 4.14. assist another. 


Sect. 35. It seems clear, that a man may lawfully go with 
(/) 19 E. 4. 3. his (J') neighbour to inquire for a person learned in law, but 
that he ought not to giic him any money towards carrying on his 
.suit. 


2 R. Ab. 118. 


21 H. 6. 16. 
9 H. 6. 61. 

22 H. 6. 64. 

22 II. 6. 55. 

II. Alain. 14. 
(fc) 19 E, 4. ; 

34 II. 6. 2.3. 

13 II. 7.2. 

U. Main. 7. 


(.) 1II. 6.10, 
11 . 

2 U.Abr. 116. 
2 li»t. 36-1. 
(Ic) F. Alain. 8. 
22 H. 6. 6. 


(0 13 JI. 4. 16. 
Keilw. .30. 

Hob. 117. 

2 Inst. ,364. 

2 It. Abr. 116. 
F. Main. 21. 


As to the Fouhtii Instance, wherein some acts of this kind 
are justifiable, vis. That relating to charity. 

Sect. C6. It seems to be (g) agreed, tiiat any one may lawfully 
Tive money to a poor man to enable him to carry on his suit. 

Sect. *27- Also it hath been adjudged, that any one may .safely 
go with a (4) foreigner who cannot sjteak English to a counsellor 
and inform him of his case. 

As to the Fifth Instance, wherein some acts of llii.s kimi 
may be justified, viz. 'riiat relating to the profession of the law. 

I shall consider, 

1. How far they are justifiable in a counsellor. 

‘2. How I’ar in an attorney. 

As to the First Point, v/;. How far act.s of maiiiteuuuce 
are Justifiable iii a counsel. 

*S 2 c<. CS. ThetC is no doubt but that a (?) counsellor, having 
received his fee, may lawfully set forth his client's cause to the 
bcht advantage ; but it is certain, that he can iii. more justify (/f) 
giving him money to muiiitaiii his suit, or threutcniiig a juror, 
than any other person. 

As to the Second Point, viz. How far acts of maintciiaiicc 
aie ju.slifiable in an attorney. 

Sect. There is no doubt but that an attorney may (/) law¬ 
fully prosecute or defend an action in the court wherein he is an 
allowed attorney, in behalf of any one by whom be shall be spe¬ 
cially retained, and that he may assist his client, by laying out 
liin own money for liim to be repaid again, and also may main- 
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tain an action against him for the same by virtue of such a re* 
taiocr, without any special promise. 

•A 

Sect. 30. And it is said also, that attornics may justify such («) 3 Mod. 98. 
maiutenunce in other courts wherein they are not(«') alldwcd Vidt 3 Danv. 
attoniies, but that they cannot have an action for tlie money so wiiich'w ’ ^ • 
laid out without a special promise, and that they are more pisti- i Jon. soti. 
fied by a general (A) retainer to prosecute for another ail his 
causes, than if they were not retained at all; and it is certain Con' c. Eiiz. 
that they ought not to carry on a cause for another at their own 4t5. 4.'j9.7<io. 
expense, with a promise never to expect a repayment. And it Abr*^ 
.seems justly questionable, whetlier solicitors who are no attor- 115 ’ 
nies can in any case justify the laying out their money at ano- (/») 2 R. Abr. 
ther’s suit. 

Sect. 31. ITow’evcr, it is certain that no counsellor or attorney 2 ll.Abr. ii.i. 
can justify the using any deceitful practice in maintenance of a 
client’s cause, and that they are liable to be severely punished 
for all misdemeanors of this kind, not only by the common law, 
but also by statute; for it is enacted by Westminster I. c. 29. 

“ That if any scijeant, pleader, or other, do any manner of de- 

ccit or collusion in the king’s court, or consent unto it, in 
“ deceit of the Court, or to beguile the Court or the party, and 
“ tliercof bo attainted, he shall be imprisoned for a year and a 
“ day, and from tlieiieeforth shall not be hoard to plead to that 
“ court for any man. Ami if he be no pleader, he shall be im- 
“ prisoned in like manner by the space of a year and a day at 
“ the least. And if the trespass require punishment, it shall be 
“ at the king’s pleasure.” 

In the construction of this statute the following points have 
been holden. 

Sect. 3<2. First. That counsellors, &c. who arc not sw'orn, nE. 4 . 3 . 
are as much within the meaning of it as serjeants, &c. who are If- 28- 
sworn. 

Sect. 33. Secondly. Tindall fraud and falsehood, tending to 3 last. 2t.>. 
impose upon or abuse the justice of the king’s crown, are within 219 . 
the purview of it, as in the following instances : 

34. 1. Where an attorney sues out an habere facias 2 Inst. 
seisinam, falsely reciting a recovery in a real action, where in 
truth there was 110 recovery at all, and by colour thereof puts the 
supposed tenant in the action out of his freehold. 

Sect. 35. 11. Where one brings a preecipe against a poor man, 2inst.2ij. 
know'ing that he had nothing in the land, on purpose to get the 
posses.sion from the true tenant. 

Sect. 36 . III. Where one procure.s an attorney to appear for 4i E, 3. 1 . 
a man, and confess judgment without any warrant. 2 

Sect. 37 . IV. Where one pleads a false plea, known to be Dyer, 362. 
utterly groundless, and invented merely with a design to delay 
justice, and abuse the Court; and therefore it is said, that if a 
client desire his attorney to plead such a plea, the attorney 

ought 
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ought to enter upon the roll, “ non sum veraciier informatus, 
“ ideo nihil dicit." 

As to the Tiiinn GiiNEBAL Point, viz. IIow far oft’eiices of 
this kind arc restrained by the coiiiiuon law. 

3 Inst. 208. 212 , ffect. 38. It seemeth, that all maintciiancc is strictly pro- 
liilKted by the common law, as having a manifest tendency to 
oppression, by encouraging and assisting persons to persist in 
suits, which perhaps they would not venture to go on in upon 
their own bottoms ; and therefore it is said, that all offenders of 
(a) 11 ll.t;. 11 . this kind arc not only liable to an {a) action of maintenance at 
2 R*Vbr^ii.l. party grieved, wherein they shall render such 

0 H. 5 . K. * damages as shall be an.swerable to the injury done to the plaintiff, 
(fc) 2 . II. Abr, but also that they may be (A) indicted as ollenders against pub- 
2 Imt. 208,212 justice, and adjudged thereupon to such tine and imprison¬ 
ment as shall be agreeable to the circumstances of the offence. 
Also it seemeth, that a court of record may commit a man for an 
(c) Ilet, 79i (c) act of maintenance done in the face of the Court. 

As to the Fouhth Gknekal Point, viz. How far offences of 
this kind arc punished by the statute. 

Sect. .ji). It is enacted by I Edw. 3. c. 14. which was further 
enforced by 20 Edw. c. 4, “ That none of the king’s ministers, 

“ nor no great man of the realm, by himself nor by other, by send- 
“ ing of letters, nor otherwise, nor none other great nor small, shall 
take upon them to maintain quarrels nor parts in the country, to 
“ the lett and disturbance of the common law.” 

Sect. 40. And it is further enacted by 1 Rich. 2. c. 4. ‘‘ That 
‘‘ none of the king’s counsellors, olhcers, or servants, nor any 
other person within the realm of Englaiul, of whatsoever estate 
“ or condition they be, shall take or sustain any quarrel by niain- 
“ tenance, in the country or elsewhere, upon grievous pain, that 
“ is to say, the said couiiselloi s and the king’s great officers upon 
“ a pain which shall be ordained by the king himself, by the al!^ ice 
“ of the loiils of his realm; and other le.s.s officers and servants of 
“ the king as well in the exchequer, and all his other courts and 
“ places, as of his own meiny, upon pain to lose their offices and 
*• services, and to be imprisoned, and then to be ransomed at the 
“ king’s will, every of them according to their degree, estate, and 
" desert; and all other per.->ons through the realm upon pain of 
" imprisonment and to be ransomed as afoicsaid.” 

In the construction of these statutes the following points have 
been holdcn. 

Sect. 41. First, That maintenance of a suit in a court baron 
is as much within the purview' thereof as maintenance in a court 
of record. 

Sect. 42. Secondly, That nul tiel record is a good plea to 
an action of maintenance brought on these statutes; and there¬ 
fore, that he who barely assists another in taking out an original 
which never is returned, is not liable to any such action. 

Sect. 43. Thirdly, That it is not mateiial, whether the plain¬ 
tiff 


F. Main. 21. 


3H. 6.S3,bi. 
B. Alain. 1. 

F. Main. 18. 
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tiff in an action on the said statutes were nonsuited, or recovered Fit*. Mainte- 
in tlie action wherein the maintenance is supposed. nance, tt. 26 . 

Sect. 44. Also it is certain, that he who fears that another Reg. 102 . b. 
will maintain his adversary, may, by way of prevention, have an 
original writ grounded on the said statute, prohibiting him so to 
do. ^ 

Sect. 45. Also all persons arc prohibited to give or receive 12 Mod. r> 22 . 
any liveries or badges for maintenance, under severe penalties, by 
J Rich. 2. c. 7 . 7 Heu..4. c. 14. 13 Hen. 4. c. 3. 8 lien. 6. c. 4. 
and 8 Edw. 4. c. 2. 

Sect. 46. And it is further enacted by 32 Hen. 8. c. 9. 

“ '^Phat no person whatsoever shall unlawfully maintain, or cause 
“ or procure any unlawful maintenance in any action, demand, 

“ suit, or complaint, in any of the king’s courts of the chancery, 

“ Whitehall, or elsewhere, where any person shall have authority 

by virtue of tlie king’s commission, patent, or writ, to hold plea 
*■ of lauds, or to c.\amiiie, hear, or determine, any title of lauds, 

“ or any matter of witnesses, couceniing the title, right, or 
“ interest of any lands, tenements, or hereditaments; and also that 
“ no person whatsoever do unlawfully retain, for maintenance of 
“ any suit or plea, any person or persons, or embrace any free- 

holilers or jurors, or suborn any witness by letters, rewards, 

“ promises, or any other sinister labour or means, for to maintain 
“ any inaltcr or cause, or to the disturbance or hindrance of jus- 
" ticc, or to the procurement, by occasion of any manner of per- 
“ jury, by false verdict or otherwise, in any manner of courts 
‘ aforesaid, upon pain to forfeit for every such offence ten 
“ pounds; the one moiety thereof unto the king, and the other 
“ moiety to him that will sue for the saine by action of debt, Stc.” 

Sect. 47 . It seemeth, that in an information on this statute it 4 j 45 , 
is not sufficient to say, that the defendant maintained the party, 
u itiiout adding that he did it unlawfully. 

Sect. 48. Also, it is said to have been adjudged, that main- Noy, 08 , 
tenance of a suit in a spiritual.eourt is neither within this nor any 
of the other above-mentioned statutes concerning maiutenauce. 

Sect. 49 . Also it hath been liolden, that in an information on gavii^ 41 ^ 4 .^. 
this statute, it is necessary to shew that a plea was depending, 
and therefore that it is not sufficient to say that a bill was ex¬ 
hibited. 

7 . Of Chnmperfj/. 

And now we are come to the second species of maintenance, g xnsi. sos, 
called CHAMPERTY, which is the unlawful maintenance of a suit, Co. Lit. 368. 
in consideration of some bargain to have part of the thing in dis¬ 
pute, or some profit out of it. 

Sect. 1. Having shew'n in the precedent chapter what shall 
amount to an act of maintenance, and how far all maintenance in 
general, and consequently champerty, is punishable by the com¬ 
mon law, I shall only take notice in this place, how far this offence 
in particular is restrained by statute, and to that end shall set 

down 
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2 liwt. 208, 


F. N. B. 172. 
2 lust. 209. 
563. 


47 Assiite, 5. 
47 Ed. 3. 9. 


F, N. B. 172. 
2 last. 209. 

47 Ed. 3. 9. 
47 Ass. 5. 

9 II. 7.18. 

F. Champ. 4. 

B. Champ. 2. 


(a) 21 E. 3. 52. 
30 Ed. 3. 3, 4. 
2 R. Abr. 113. 
31. 

(b) 1II. 7. 2. 

B. Champ, 6. 


down in order the several statutes relating to it, and shew in 
what manner they have been expounded. 

Sect. 2. And First, it is enacted by the statute of West¬ 
minster 1. c. 25. “ J’hat no officers of the king, by themselves nor 
“ by other, shall maintain plca,s, suits, or matters hanging in the 
** king’s courts, for lauds, tenements, or other thing.s, for to have 
“ part or profit thereof by covenant made between them; and he 
“ that doth shall be punished at the king’s pleasure.” 

In the construction of the statute tlicse following opinions 
have been holdeu. 

Sed. 3. First, That by the king’s courts, therein mentioned, 
are intended only his courts of record. 

Sect. 4. Secondly, That under the word “ covenant,” which 
in a strict sense significth only an agreement by deed, all kinds 
of promises and contracts of this kind arc included, whether they 
be made by writing or by parol. 

Sect. 5. Thirdly, That maintenance in personal actions to 
have part of the debt or damages, is as much within the statute, 
as maintenance in real actions for a part of the land. 

Sect. 6. Fourthly, That maintenance in consideration of a 
rent granted out of laud in variance is within this statute, but that 
rent granted out of other lands is no way within the purview of 
it. 

Sect. 7. Fifthly, That it hath been holdcn not to be ma¬ 
terial, whether he who brings a writ of champerty did in truth 
suffer any damage by it, or whether the plea wherein it is alleged 
be determined or not. 

Sect. 8. Sixthly, That the (^i) maintenance of the tenant or 
defendant is as much within the meaning of the statute, as the 
maintenance of a demandant or plaintitF. 

Sect. i). Seventhly, That (A) such grants only of part of the 
thing in suit, which are made merely in consideration of the 
maintenance, are within the meaning of the statute, and not such 
as are made in consideration of a precedent hone.st debt, which 
is agreed to be satisfieii with the thing in demand when re¬ 
covered. 

Sect. 10. And it is further enacted by the statute of W^est- 
minstcr 2. c. 49. “ That the chancellor, treasurer, justices,‘’nor 

any of the king’s counsel, no clerk of the chancery, nor of the 
“ exchequer, nor any justice or other officer, nor any of the king’s 
“ house, clerk nor lay, shall not receive any church, nor advowson 
“ of a church, land, nor tenement in fee, by ^ift or by purchase, 

or to farm, nor by champerty, nor otherwise, so long as the 
“ thing is in plea before the king, or before any of his officers, 
“ nor shall take no reward thereof. And that he that doth con- 
'* trary to this act, either himself, or by another, (or make any 
“ bargain,) shall be punished at the king’s pleasure, as well he that 
“ purchaseth as he that doth sell.” 


Jn 
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In the construction of this statute the following opinions have 
been holden. 


Sect. 11 . First, That it extendeth only to the officers therein 2 Inst 484, 
named, and not to any other persons. 


Sect. 12, Secondly, That it so strictly restrains all such 
officers from purchasing any land, hanging a plea, that they can> 
not be excused by a consideration of (a) kindred or affinity, and 
that they are within the meaning of the statute, by barely making 
such a purchase, whether (b) they maintain the party in his suit, 
or not; (c) whereas such a purchase, for good consideration made 
by any other person, of any terre-tenant, is no offence, unless it 
appear that he did it to maintain the party. 


(а) 2 In«t. 485. 

(б) 2 Inst. 484. 
50 Ass. 3. 

B. Champ. 8. 

F. Champ. 6. 
(c) 22 E. 3.10. 
b.52. 

2 Inst 484. 

F. N. B. 172. 
D.E. 


Sect. 13. And it is further enacted by 28 Edw. 1. c. 11. in the See also 33 Ed. 
following words : “ Because the king hath heretofore ordained ^ ^ a 
“ by statute, that none of his ministers shall take no plea for J 369 ®’ 

" maintenance, by which statute other officers were not bounden 
“ before this time, the king wills that no officer, nor any other 
(for to have part of the thing in plea), shall not take upon him 
** the business that is in suit; nor none upon any such covenant 
" shall give up his right to another; and if any do and be attainted 
“ tliereof, the taker shall forfeit unto the king so much of his laud 
and goods as doth amount to the value of the part that he hath 
“ purchased for such maintenance. And to obtain this, whoso- 
** ever will, shall be received to sue for the king before the jus- 
'' tices before whom the plea hangeth, and the judgment shall be 
“ given by them. But it may not be understood hereby, that any 
person shall be prohibited to have counsel of pleaders, or of 
** learned men in law, for his fee, or of his parents and next 
“ friends.” 


In the construction of this statute the following points have 
been holden. 


Sect. 14. First, That a(</) conveyance executed, hanging a 
plea in pursuance of a bargain made before, is not within the 2 Inst. 563. 
meaning of it. 


Sect. 15. Secondly, That champerty in any action at (e) (e)47Ed.39. 
common law, whether it be real, personal, or inixt, is within this 
statute: also it seems the better opinion, that the purchase of (/) Moor,*655. 
land while a suit of (y)equityconcerning it is depending, is with- Con. 2 B.Abr. 
in the purview of it. 


Sect. l6. Thirdly, That a (g) lease for life, or years, or a (g) 8 E. 4. is. 
voluntary gift of land, hanging a plea, is as much within the 
statute as a purchase for money. 

Sect. 17. Fourthly, That a surrender made by a (A) lessee (h) F. N. B. 
to his lessor is not within the meaning of this statute; for since 
the lessor may lawfully maintain his lessee without such a sur- ^ 
render, as hath been more fully shewn in the precedent chapter, 
surely ifortiori he may do it after the surrender. 

Sect. 18. Fifthly, That no (i) conveyance, or promise 

thereof, 


VoL. 1 . 


H H 
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thereof, relating to lands in snit, made by a father to his son, or 
by any ancestor to his lieir apparent, is within the statute, since 
it only gives thrin the greater cncouragoinent to do what by nature 
they are bound to do. 

(а) 13 II.T". It. 1‘). 'I’hat the (a) giving of j)art of the land in suit, after 

J3. Cliaiup. 3. the end of it, to a counsellor for his wages, is not within the mean¬ 
ing of it, if it evidently appears that tiiere was no kind of precedent 

(б) 2 lust. 5(54. bargain relating to such gifts; but it seems (h) dangerous to 

meddle with any such gift, since it cannot but carry with it a 
strong presumption of champerty. 

t Sect. ^10. And it is enacted by d1 Fliz. c. “ That the 
“ od’ence of champerty may be laid in any county, at the pleasure 
“ of the informer.” 


8. Of Embmcerij. 


Fob the better understanding of the nature of cmuuackbv, I 
shall ('onsidcr. 


1. What kind of maintenance comes under the notion of em¬ 
bracery. 

'2. W'hat acts of this nature are altogether unlawful. 

o. In what circumstances some kinds of them may be lawful. 

4. How far this offence is restrained by the common law. 

5. IIow far by statute. 

As to the Fikst Point, viz. What kind of maintenance 
comes under the notion of embracery. 


ff)F. N.B. Seel. 1. It seems clear, that (t) any attempt whatsoever to 

influence, or instruct a jury, or any way t(» incline 
4 Comm. 140 . more favourable to the one side than to the oilier by 

(djnil.e.'iO. monc)', promises, letters, thnats, or persuasions, except only by 
ti If' the strength of the evidence and the argiunents of the counsel in 

<3/ Jl. Oi 31* ® i*iri • 

B. Iiec. Tant. open court, at the trial of the cause, is a proper act ul embracery, 


10, 11.13. 
Co. Lit. 360. 
Moor, 815. 


{(1) whether the jurois on vvhom such attempt is made give any 
verdict or not, or vvliethcr the .erdict given be true or false. 


(f) 13 II. 4.16. 
Moor, 800. 

C. Eli^. 810. 
Co. lii, isy. 
309. • 


Sect. 2. (e) And the law so abhors all <orruption of this kind, 
diat it prohiliits every thing which has the least lendcuey to it, 
what specious pretence soever it may be coveivd with, and there¬ 
fore it will not suffer a mere stranger, so uuu li as to labour a 
juror to appear and act according to his conscience. 


Sect. .0. Also it is said, that generally the giving of money to a 
( O-'W .4m. 19. juror (y*) after the verdict, without any precedent contract in rc- 

li. Dec. Tdiit. latiou to it, is an offence savouring of the nature of embracery; 

because, if such practices were allowable, it would be easy to 
evade the law, by giving jurors secret intimations of such an in¬ 
tended reward for their service, which might be of as bad conse- 
ipiencc as the giving of money before-hand, lint it seems clear, 
iliat the giving of jurors such a reasonable recompense as is 
usually allowed them for their expenses in travelling, &c. ajul 

which 
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which may fairly be expected by them from either side that shall 
prevail, is no way criminal, because if no suclf allowance were to 
be expected, it would be often didicult to prevail with persons to 
serve on a jury at their own charge; and tliereforti by expcsrieuce 
it liath been found necessary to permit the parties to give jurors 
some amends for their eliargcs. * 

Seel. 4. It lialh been adjudged, that the bare (o) giving of 
money to another to he distributed among jurors, is an olfence of s 9 ! 

the nature of embraceiy, whether any of it be afterwards actually 15 . itiain. 6. t4. 
so distributed or not: also it is (/;) deal, that it is as eriuiinal in 
a juror as in any other person to endeavour to pre\ ail with his 
coiupaiiious to give a verdict for one side by any practices what- ^ 9 . 
soever, excejit only by arguments from the evidence which was 
produced, and lixhortations from the general obligations of con¬ 
science to give a true verdict. And there can be no doubt but 
that all fraudulent contrivances whatsmiver to secure a verdict are 
high olfeuces of this nature; as where persons by (c) indiri'Cl ^ Saund. 
moans procure themselves or others to be sworn on a tales in 
order to scrvi; one side. 

As to the Skconj) Point, viz. What acts of this kind are 
altogctlu'r unlawful. 

Sect. .5. It seems clear, that neither the party himself, nor his (d) i;?Il.4. n;, 
counsel, nor attorney, nor any person whatsoever, can justify any 
indirect practices of iiitluciicing a jury, either by giving (d) or pro- o Xbr. ilu. 
mising them money, or (e) menacing them, or (/') instructing them c.;5. 
in the cause beforehand, &,c. ' 11 ^ 4*17 ^ 

(/) 2 Bulit. 2 j. Noy, 102. Co. Lit 362. Moor,813. 

As to the Tniitj) Point, t'iz. In what circumstances some 
acts of this nature may be lawful. 

Sect. (). It sei'iiicth clear, that any person who may justify any 4 ., 

other act of inaiutcuunce, may safely labour a juror to (g) appear Co. Lit i67. 
and give a verdict according to his conscience, but that no other 
person can justify intermeddling so far, and that no one wdiat- ]s 4 'y, 102 . ’ 
soever can justify tlic laliouriiig a juror (/i) not to appear. (A) Hob. 294. 

As to the Fourth Point, viz. How far offences of this kind 
are restrained by the common law. 

Sect. 7 . There can be no doubt but that they subject the offen- 
iler either to an indictment or action, in the same inaiiiicr as in 
all other kinds of unlawful niaiiitciiance do by the coinnioii law. 

Also it secnu'th, that if an act of embracery were not known be¬ 
fore the trial of a cause, so that the party to whose prejudice it 
was intended, had no opportunity to prevent the ill effects of it, 
by challenging the juror who w'as practised upon, it will be a good 
ground to move the court to set aside the verdict. 

As to the Fittii Point, viz. How' far offences of this kind 
are restrained by statute. 

Sect. 8. It is enacted by 5 Edvv. 3. c. 10. “ That if any juror 
‘‘ ill assizes,- juries, or inuuesls, take of the one party of of the 

II II ‘Z “ other 
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" other, and be thereof duly attainted, that hereafter he shall not 
“ be put in any assizes, juries, or inquests, and nevertheless, he 
shall be coniniaiided to prison, and further ransomed at the 
king’s will. And the justices, before whom such assizes, juries, 
“ and inquests shall pass, shall have power to inquire and deter- 
“ mine according to this statute.*' 



aect. 9 . And it is further enacted by 34 Edw. 3. c. 8. “ That 
in every plea whereof the inquest or assize doth pass, if any of 
the parties will sue against any of the jurors, tliat they have 
‘ taken of his adversary or of him for to give their verdict, he shall 
“ be heard, and shall have his plaint by bill presently before the 
“justices before whom they did swear, and that the juror be 
“ put to answer without any delay; and, if they plead to the 
“ country, the inquest shall be taken niainteiiant. And if any 
“ man other than the party will sue for the king against the juror, 
** it shall be heard and determined as afore is said. And if the 
“juror be attainted at the suit of other than the party, and make 
“ a tine, the party that sueth shall have half the fine; and that 
“ the parties to the plea shall recover their damages by the asscss- 
“ ment of the inquest. And that the juror so attainted have the 
“ prison of one year, which imprisonment the king gruiiteth, that 
“ it shall not be pardoned for any line; and if the party will sue 
" by writ, before other justices, he shall have the suit in the form 
“ aforesaid.” 

Sect. 10. And it is further enacted by .08 Edw. 3. c. 12. “ That 
“ if any jurors in assizes sworn, and other inquests to be taken 
“ between the king and party, or party and party, do any thing 
“ take by them, or other, of the party, plaintift', or defendant, to 
“ give their verdict, aud thereof be attainted, by process contained 
“ ill the said statute of 34 Edw. 3. be it at the suit of the party 
“ that will sue for himself, or for the king, or any other person, 
every of the said jurors shall pay ten times as much as he hath 
** taken. And that he that will sue shall have the one }iulf, and 
“ the king the other half. And tliat all the embraceors that bring 
“ or procure such inquest in ihe country to take gain or profit, 
“ shall be punished in the same manner and form as the jurors. 
“ And if the juror or embraceorso attainted have not whereof to 
“ make gree in the manner aforesaid, he shall have the imprison- 
“ nient of one year: and the intent of the kin^, of great men, and 
“ the commons is, that no justice nor other minister shall inquire 
“ of office, upon any of the points of this article, but only at the 
“ suit of the party, or of other, as afore is said.” See also the 
32 Hen. 8. c. 9. s, 3. G. 


In the construction of these statutes the following points have 
beqp holden. 

(a) s Ed. 4.3. Sect. 11. First, That all actions of decies tantumt being founded 
B. Dec. Taut. an offence supposed to have been committed in some former 

d) 37 H. 6.31. **ct*on appearing upon record, it will be a good plea in bar, either 
B. Dec. Tont. that there is no (a) such record at all, or that tliere is not any such 
(c)9 H 6 1 record by which it may appear that the juror was sworn; and 
k^Dec.'TBnu. is a good (c) exception in abatement of the writ, that there 

is 
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is a variance in the first record from that in the declaration in the 
present action; yet is said, that it is not necessary to (n) shew (a) 34 H. 6. 4- 
the whole record in certain, but only so much of it as conveys the 
plaintiff to his action. 

Sect. 12. Secon dly, That it is not(i) sufficient to shew that (A)3rH.6.3i, 
the defendants took money in order to embrace a Jury, without N. B. i7i. 
shewing also that they actually disposed of it accordingly. 

Seel. 13. Thirdly,*T hat the (c) plaintiff must shew in cer- (e) ri. Com.85. 
tain how much was received, or otherwise the court will not know 
for what sum to give judgment. 

Sect. 14. Fourthly, That the giving of money to a juror (d) (d) 39 Am. i9. 
after the verdict is not within the statute, unless there were some 
precedent contract relating to it. 


Sect. 15. Fifthly, That it is not (e) material whether the (e)2in. 6.3i. 
jurors gave any verdict or not, or if they did give one, whether it ^ 
were true or false. 

13F. N.B. m. Co. Lit, 369. Dyer, 95. 


Sect. l6. Sixthly, That all the jurors and embraceors may 40Ed.3.3. 
be Joined in one action, notwithstanding they severally received 3611.6. 28 . 
different sums, because all was received in order to give the same 
verdict, which could not but be the entire act of all the jurors, p 
But it seems, that each defendant ought to plead severally that Finch, 255. 
he did not take money in the manner as the plaintiff hath de- 20 . 

dared. 


Sect. 17 . Seventhly, That the (f) defendants ought not to (/) B. Dec. 
plead generally not guilty, but that they ought specially to deny V. 
the taking of the money, &c. ‘ 

Sect. 18. Eighthly. That the plaintiff (g) shall be paid the fc) 4i E. s. 15 . 
moiety of the money due to him on a judgment in dec/es tantum 
before the king, because the king’s moiety is not due as a debt, 5 .V. 
but as a fine; and wherever the king is entitled to a fine from the 
suit of a subject, the plaintiff shall first be satisfied. 

Sect. 19 . Ninthly, That the husband (/i) alone may bring (fc)7 H. 4.2,3. 
a deem tantum, for an embracery in a former action brought by ^ 
him and his w'ife, because by a decks tantum money only is to be g.‘ 19 . 
recovered wherein the wife can claim no share. 


Sect. 20. Tenthly, That he who buys land to maintain a suit (1)41 Ed. 3.9. 
at a lower price than it is known to be worth, is as much within Dec. Taut, 
the statute, for so much as the ( 1 ) laud is worth more than he gave, j 79 

as if he had received it in money. 


Sect. 21. Eleventhly, That this being a popular action inay ^ jg.' 
be barred by the (k) king's release, being made before any action 64. 
brought, but that it cannot be barred by the release of the party B^Dec-Tant. 
grieved; and from’ihe same ground also it follows, that the party c/eb,. jsb. 
grieved needs not in such action declare of any damages done to 583. 

him 

3 lust. 194. 
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(a) ‘M E, 3,him by the embracery; but if he do, it is said that he (a) ought 
• Ji. Ucc. Taut 7. to lay them severally against cacli defendant, or else tliat his writ 
shall abate, unless ho will release them: but ])eriiups there may 
be go*)d reason to )]uestion this o{)inioii; for why may not the 
damages be as well recovered, as the action jointly lai<i against all 
the defendants ? 


(A) W i ;. 3.12. 
47 E. 3. -1. 

B. Dec. t>. 6. 


(<•) 17 £. .3, 4. 


Vide (i E. 4. 
II. a. 

2 R. Al)i. 277. 


Sect. 22. I'wKi.rTiTTA, That no (/;) proces.s of outlawry lies in 
this action, but only a capias or distress intinite, u|)oii a ni/iil re¬ 
turned, and that such distress ought to be of the lands which the 
defendants had at the time of the writ of dccies lantnni purchased, 
and not of those which they had at the time of the impiest; and that 
no capias (c) into a foreign county lies against the jurors, because 
it shall be presumed that they art! in the county wherein they were 
relumed on the jury; but clearly this reason can no way be ex¬ 
tended to tlif einbraceors; anil perhaps it may bt: ovi'r-favourable 
to carry it so far in relation to the jurors, especially since the dis¬ 
tress iniinite can only affect the lands which they had at the time 
of the decies lantiun, before which they may possibly liavt; soK! 
those which they had at the return of the reiiirc; and why should 
not the .sheriff’s present return, that the defendants have nothing 
in the county, overbalance the presuinjition chiefly grounded on 
the former return, with which the present is not inconsistent, 
being made at a subsequent time ? 


!). Of the Offence of Buying or Selling a Pretended Title. 

Fok the better understanding the ofl'ence of buying or selling 
a pretended title, I shall consider: 

1 . Ilov; it is restrained by common law. 

2 . How by statute. 

As to the First Point, niz. How it is restrained by com¬ 
mon law. 


Moorf. 7;)1. 
lluli:irl, 1 l.-j. 
Plowdeii, ttO. 
83. 


Sect. 1. It .scemetli to be a high offence at common law', to 
buy or sell any doubtlid title to lands known to be di.sputed, to 
the intent that the bnyei may curry on the suit, which the seller 
doth not think it worth his while to do, and on that consideration 
s< lls lii.s pretensions at an under-rate. And it seemeth not to he 
mateiial whether the title so sold be a good or l.ad one, or whether 
the seller were in possession or not, unless hi.'-' possession were 
lawful and uncontested. For all practices of this kind arc by all 
means to be di.scountenanced, as manifestly tending to oppression, 
by giving opportunities to gnnit men to ]mrcha.se the ilispnted 
titles of other.s, to the great grievance of the adverse parties, who 
may often be unabled or discouraged to defend their titles against 
such powerful persons, which perhup.s they may safely enough 
maintain against their proper adversary. 


As to the Skconi) Point, viz. How far ©ft’enccs of this kind 
are restrained by statute. 


Sect. 
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Sect. 2. It is recited by 1 Rich. 2. c. 9. “ That many persons 
liuving true title to lands, and also in personal actions were wrong¬ 
fully delayed of their rights and actions, by means that the de¬ 
fendants did commonly make gifts and feoflinents of their lands 
in debate, and of tlicir go<Kls, to lords and other great men, 
against whom the said pursiiants, for menace that was uiailf: to 
them, neither could nor durst make their pursuits; and also that 
many persons oftentimes used to disseise others, and anon after 
such disseisin to make divers feoffments, sometimes to lords and 
other great men to lia^c maintenance*, and sometimes to persons 
unknown, to the intent to delay the said disseisees, &c.” and it is 
thereupon enacted, “ That from thenceforth no gift, or feoffment 
“ of lands, tenements, or goods, be made by such fraud or maiu- 
“ tenance; ami that if any be in such wise made, they shall bo 
“ holden for none and of no value; and that the said disseisees 
** shall from thenceforth have their recovery against the first dis- 
“ seisor, as well of the lands and tenements as of their double 
“ damages, without having regard to such alienations, so that the 
“ disseisees commence their suits within the year next after the 
“ disseisin done.” 


Sec/. In the construction of the statute it hath been hohleii, 
that feoffments of this kind are only void in respect of the dis- i. ly. 

.seisees, but that they are effectual between the feoffor and Co. Lit, 3<i9. 
feoffee, fcc. 


'Y And it is enacted by stat. 13 Ed. 1 . c. 49. " That no j)er- 
“ son of the king’s house shall buy any title whilst the thing is in 
“ dispute, on pain of botli the buyer and seller being punished at 
" the king’s pleasure.” 


Seel. 4. And it is further enactetl by 32 Hen. 8. c. 9- “ That Ltl. Haj,,537. 
“ no person or persons whatsoever shall bargain, buy, or sell, or 
“ by any ways or means obtain, get, or have any pretended rights 
“ or titles, or take, promise, grant, or covenant to have any right 
“ or title, of any person or persons, in, or to any manors, lands, 

“ tenements, or hereditaments, but if such person or persons 
“ which shall so bargain, sell, give, grant, covenant, or promise 
“ the same, their ancestors, or they by whom he or they claim 
‘‘ the same, have been in possession of the same, or of the rever- 
“ sion or remainder thereof, or taking the rents or profits thereof, 

“ by the space of one w'hoie year next before- the said bargain, 

“ covenant, grant, or promise made; upon pain that he that shall 
“ make any such bargain, sale, promise, covenant, or grant, to for- 
feit the whole value of the lands, tenements, or hereditaments 
“ so bargained, sohl, promised, covenantcil, or granted, contrary 
“ to the form of this act. And the buyer or taker thereof, knowing 
“ the same, to forfeit also the value of the said lands, tenements, 

“ or hereditaments, so by him bought or taken, as is above said. 

The one half of tlie said forfeitures to be to the king, and the 
“ otln'r half to the party that will sue for the same in any of the 
“ king’s courts of record, by action of debt, bill, plaint, or iu- 
“ formation, in which action, bill, plaint, or information, no 
“ essoin, protection, wager of law, nor injunction shall be al- 
" lowed.” 


Sect. 
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Sect. 5. But it is provided by the said statute, That it shall 
" be lawful to any person, being in lawful possession, by taking 
** of the yearly farm, rents or profits, of, or for any manors, 
lands, tenements, or hereditaments, to buy, obtain, get, or 
** have by any reasonable way or means, the pretended right 
“ or title of any other person or persons, hereafter to be made 
“ to, of, or in such manors, lands, tenements, or hereditaments, 
whereof he or they shall so be in lawful possession, any thing 
" in the said act contained to the contrary notwithstanding.” 

Sect. G. And it is further provided, " I’liat the said statute 
“ shall not extend to charge any person with any of the above- 
“ mentioned penalties, except such person be sued for the 
“ offence within one year.” 

In the construction of this statute the following opinions 
have been holden. 


Plowd. 83. Sect. 7. I. That it is not material whether any suit be pen¬ 
ding conceniing the lands contracted for, or not, whereas the 
statutes set forth in the precedent chapters extended only to 
contracts concerning lands which were actually in suit. 


Lit. Rep. 369. 

B. 2. c. 25. s. 
101 . 

Plowd. 81. 

C. Car. 233. 
Dyer, 74. 

Con. 1 And 
76. 


Sect. 8. 11. That, in an action on this statute, the plaintiff 
needs not recite it, because the Judges are bound ex officio to 
take notice of it, being of a public nature; but tiiat if he do 
recite it, he must, at his peril, take care to recite it certainly, 
because it is the ground of his action; and the Court will not 
aid him by intending that there is another statute to main¬ 
tain his action, different from that whereon he himself hath 
founded it. 


1 Lcoiu 167. Sect. 9. III. That, in such an action against the buyer of a 
1 Burr. 300. pretended title, it ought expressly to appear, that the defendant 

did not know that the seller had not been in possession the 
year before: and vice versa, that in such an action by the 
buyer the contrary ought to appear, for otherwise it may be 
intended, that he was particeps criminis, and therefore ought 
not to have any share of the penalty. 


lat. Rep. 369. 
Dyer, 74. • 
Plowd. 80. 88. 
C. Cor. 233. 


Sext. 10. IV. That it is not sufficient to shew, that the seller 
had not been in possession, &c. a year before, without expressly 
averring that he had a pretended right or title, because that is 
in the point of the action. 


(a) C. Car. 2.33. Sect. 11. V. That it is not (a) sufficient to set forth the 

value of the land at the time of the conveyance executed, with¬ 
out shewing the value at the time of the bargain, because the 

forfeiture is governed by the latter. 

0 

g 4 Co. 26 . Sect. 13. VI. That a contract for (6) customary right to 
® copyhold estate, or for a lease for (c) years, is as much within 
IiwTso. ro. statute as a contract for the fee simple; for the w'ords of the 
Dy. 74. 374. Statute are, “ any right or title** and such contracts are as much 
869. wifbin the miscnielT intended to be redressed by the statute as 
Dyer, W4? ' Others can be: but it is (rf) said, that a lease for years, 
(d) Co. Lit. 369. made with an intent to try the title in ejectment, is not within 

the 



Ch. 27. 


473 


Buying or SelKng a pretended Title. 


the meaning of the statute, because it is in a kind of course of 
law, unless it be made to a powerful man to swky the cause. 

Sect. 13. VII. That, in an action for the making such a lease for Fiowd. 8i. 85. 
years, it is not necessary precisely to set forth the commence- Dyer, 74. 
ment and end of it, because the plaintiff is supposed to be, a 
stranger to it. 

Sect. 14. VIIT. That a lease for years by one out of posses- i Leon. 
sion, being made off the land, is as much within the statute as ^ 
if it had been made upon the land, though it be wholly void in 
law; for it is a lease in reputation, and taken for such among 
the vulgar, and tends as much to disquiet the possession as if it 
had been effectual in law. 


Sect. 15. IX. That no conveyance made by one who hath B. Main. 38. 
the uncontested possession, and undisputed absolute pro- 
perty of the lands, is any way within the meaning of the statute, 
because it no way savours of maintenance, and can be prejudi¬ 
cial to no one; from whence it follows, that a disseisor obtaining 
the release of the disseisee, or a mortgagor redeeming his land, 
are in no danger of the statute in respect of any contract 
by them made concerning such land, after such a release or 
redemption. 


Sect. 16. X. That one who gains the possession of lauds Plowd.88.89. 
by virtue of a judgment of law in athrmance of an ancient title, Moor,655. 
cannot come within the meaning of this statute in respect of 
any lease made of such lands; for it can never be imagined 
that it was the intent of the statute to oblige all persons who 
should recover their lands to occupy them themselves, which 
would be generally inconvenient, and often wholly impracticable; 
and therefore it must be admitted from the necessity of the 
case, that such persons may lawfully lease their lands and 
houses to proper tenants, to be manured and occupied for the 
usual rents : but if it shall appear that the title to such lands is 
still contested notwithstanding such recovery, and that such 
lease was in truth designed Tor the maintenance of the title, I 
can see no reason why it should not be as much within the sta¬ 
tute as any case whatsoever. 


However there seems to be no doubt, but that if a disseisee i L«>n. 166 . 
enter upon a disseisor, being in possession of the land under 
a pretended title, and immediately sell it to a stranger, he is as coatrarj. 
much within the statute as if he had been out of possession at 
the time of such sale; for notwithstanding his entry was law¬ 
ful, and he had both the absolute property and possession of 
the land, yet inasmuch as the disseisor claims a title to it which 
is yet in dispute, such a sale by the disseisee seems within the 
intent of the statute, which meant absolutely to restrain all per¬ 
sons from transferring their disputed titles to any stranger 
whatsoever. 


But it is said, that such a sale by a father to his son and heir SavH, 9.5. 96 . 
apparent is excepted out of the general purview of the statute 
by common reason, which, by the ties of nature as well as of ' 

interest, obliges such a son to maintain his father; yet it hath 

been 
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Savi), y-k <JtJ. 


Co. Lit. 309. 
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19iifresii<. 
Spelni.'ui. 


Dalt. p. 38. 
Co. Lit. Hfiii, 
8 Coke, 30. 
Cro. Jac. dS?7 
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been holden, tliat such a sale to a brother of the half blood is 
within the statute. 

Sect. 17. XI. It is said, that by the abovcmcntioiicd proviso, 
“ tliat one who is in lawful possession by taking tlie yearly 
*'^rciits or profits of lands, &c. may lawfully buy the prt^leiidetl 
“ right of any other person by rea.soiiable means,” is no more 
than the law would have implied, if it had not been e.xpressed ; 
for such a contract cannot possibly be to the wrong of any one, 
and tends rather to quiet suits than to promote them. 

And from the like reason also it is said, that a disseisor may 
lawfully get the release of the disseisee, though his possession 
was unlawful; and it seems clear, tlial such a release cannot 
come w'ilhin the meaning of the statute, if the disseisee had the 
true right, and no other had any pretence of title to the land ; 
for in such case it is clear, that the end of the release is not for 
maintenance, but for the settlement of all disputes : but if such 
a disseisee had had but a contested title, and such a release; 
were intended only to enable the disseisor to defend himself 
with the dubious title of his ilisseisee, surely it cannot but be as 
much within the moaning of the statute, as any conveyance to 
one wholly out of jiossession. 

. However it seems clear, that those instancies in the said pro¬ 
viso, by which it is shewn how it shall ajipear that the persons 
who are permitted to contract for pretended titles are in pos¬ 
session, as by the receiving of rent, &c. are only put for e.\am- 
plcs, and that those who are any way whatsoever lawfully 
seised in possession, reversion, or remainder, arc within the 
benefit of the proviso; but it seems clear, that they can only 
justify the taking such a conveyance as will strengthen the 
estate whereof they arc seised, and that they cannot take a 
covenant from a stranger to convey the land to them, when he 
shall have recovered it on a pretended right, because such a 
covenant seems clearly to savour as much of maintenance, as if 
they had been strangers to the land. 

Sect. 18. And it is enacted by the .Tl Islix. c. s. 4. “ Tliat 
“ tlie olfence of buying titles may be laid in any county, at the 
“ pleasure of the iiifornic‘r.” 

Of Barralri/, 

In treating of Barratry, I shall considci, 

1 . Who shall be said to be a barrator. 

2 . In what uianticr such an oftendcr is to be proceeded 
against. 

o. To what punishment he is liable. 

As to the Fikst Point, viz. Who shall be Said to be a 
barrator. 

Sect. 1. It seems, that a barrator is a coinmoni mover, ex¬ 
citer, or maiutainer of suits or quarrels, either in courts, or- in 
the country. 

Sect. 
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Sect. 2. And it is said not to be materia), whether the courts Co. Lit. :w>8. 
wherein sucli suits arc commenced be of recoitl or not, or whc- « Coke, 36. 
ther sucli quarrels in the country relate to a disputed title of 
possessions or not; but that all kinds of disturbances of the 
peace, and the s})roading of false rumours and calumnies, 
whereby discord and disquiet may grow among neighbours, Are 
as proper instances of barratry, as the taking or keeping the pos¬ 
session of lauds in controversy. 

Scct.o. But it hath •been holden, that a man shall not be l R. Abr. afw. 
adjudged a barrator in respect of any number of false actions 9®. 

brought by liini in his own right. However, if such actions be 
merely groundless and vexatious, without any inauucr of colour, 
and brought only w'ith a design to oppress the defendants, 1 
do not see why a man may not as properly be called a barrator 
for bringing such actions himself, as for stirring up others to 
bring them. 

Sect. 4. But it seems, that an attorney is in no danger of s Mud, 97 . 98 . 
being jmlged guilty of barratry, in respect of his maintaining 
anotiier in a groundless action, to the commencing whereof he 
was no way privy. 

Serf. Also it seems clear, that no one can be a barrator in o ('oki>, 36 , 

resj)ect of one act only ; for every indictment for .such a crime 

must charge the defeiulant with being eomminds bnrrudalor. 

Sert.^'). It seems to have been holden, that feme coveii « n,,]] .", 9 . 

cannot be indicted as a common barrator; but this opinion .See chap. 1 . 

seems justly questionable; for since a feme covert is as capable 
of exciting quarrels, in the frequent repetition whereof the notion 
of barratry seems to consist, as if she were sole, why should she 
not as proi)crly be indictible for it. 

As to the Skcono Point, vh. In what manner offenders of 
this kind arc to be proceeded against. 

Sect. 7 . It is enacted by ^tEdw. .‘3. c. 1. "That in every 
" county shall be assigned for the keeping of the peace one 
“ lord, and with him three or four of the most worthy of the 
" county, &,c. and that they shall have power to restrain ofl’end- 
" ers, rioters, and other barrators, and pursue, aircst, take, ami 
" chastise them, according to their trespass or oll’eiice; and so 
“ cause them to be iinprisoncil and duly punished according to 
" the law and customs of the realm, and accoriling to that 

which to them shall seem best to do by their discretions and 
“ good advisement, &c.” 

Sect. 8. It scemeth from these words, that justices of peace, r«ii. 11, 2 . c. s, 
as such, have cogui/ance of barratry without any other coinmis- s. 38.39. 
sioii; sed qiuere, for the contrary opinion seems to have been 
holden in Roll’s Reports. 

Seel. f). However, it seems clear, that no general indictment 1 Motkrn, 288. 
of this kind, charging the defendant with being a common oppres- 
sor, and disturber of the peace, ami stirrer-iqi of strife among 
neighbours, is good, w'itliout adding the words communis bar- 

ractator 
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(«)2K.Ab.79. 

8S. 

C. Jac. 527. 

C. Car. 340. 

2 Keb. 409. 
410. 

C. Eliz. 148. 

) 2 Keb. ilO. 
. Eliz. 195. 
Con. I.at. 194. 

9 Hale, 180. 
Palmer. 450. 

1 Bulle. 295. 




(«)C.Jac. 527. 


(d) 5 Mod. 18. 

1 Ld. Ray. 490. 
12 Mod. 516. 

2 Atk. 340. 


Hutton, 104. 
Vide 1 Dan. 
Ab. 111. 113. 


ractator, which is a term of art appropriated by the law to this 
purpose. 

Sect. 10. (a) Also it seemeth to be certain, that an indict¬ 
ment of barratry concluding contra forman statuti is good, though 
no statute be made direct^ against it, but only for the punish¬ 
ment of it, supposing it an offence at common law. 

t Sect. 11. (6) Also it hath been holden, that an indictment 
of this kind may be good, without alleging the offence at any 
certain place, because from the nature of the thing, consisting 
in the repetition of several acts, it must be intended to have 
happened in several places; for which cause it is said, that a 
trial ought to be by a jury from the body of the county. 

Sect. 12. (c) But it hath been resolved, that such an indict¬ 
ment is not good without concluding contra pacem, S^c .; for this 
is an essential part of it. 

Sect. 13. (d) Also it seemeth to be a settled practice not to 
suffer the prosecutor to go on in the trial of an indictment of 
this kind, without giving the defendant a note of the particular 
matters which he intends to prove against him j for otherwise 
it will be impossible to prepare a defence against so general 
and uncertain a charge, which may be proved by such a multi¬ 
plicity of different instances. 

As to the Third Point, viz. In what manner offenders of 
this kind are to be punished. 

Sect. 14. It is said, that if they be common persons, they are 
to be fined and imprisoned, and bound to their good behaviour; 
and if they be of any profession relating to the law, that they 
ought also to be further punished by being disabled to practise 
for the future. 


10. Compounding a Penal Action by Common Informer. 

To prevent the abuse of justice by common informers, and to 
hinder them from converting popular actions into instruments of 
oppression, the statute of 18 Kliz c. 5. s. 1. directs that every 
informer on any penal statute shall exhibit his suit in person, 
and that the information shall be marked with the day, month, 
and year when it was exhibited; and then, by s. .3., enacts, 
" That no such informer shall compound tor such offence, but 
“ after answer to the information; nor after answer but by con- 
*' sent of the court in W'hicii the suit shall be depending; and if 
any such informer shall willingly delay suit, ot shall discontinue 
" or be nonsuit, or have the matter pass against him by verdict 
“ or judgment, the informer shall pay costs.” 

And by s. 4. “ If any person (except the clerks of the court 
“ only, for making out of prbeess otherwise than is abovc-ap- 
“ pointed) shall offend in suing out of process, making of compo- 
“ sition, or other misdemeanour, contrary to the statute, or shall 
“ by colour of process, or without, upon pretence of any penal 
“ law, make any composition, or take any money, or promise, 
“ without consent of some of the courts at Westminster; he shall 
.stand in the pillory two hours (now abolished), and shall for 
“ ever be disabled to pursue upon any statute, popular or penal, 

“ and 
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and shall also forfeit ten pounds, one half to the iq[ueen, and 
" the other half to the party grieved.” • 

It has been held, upon a conference among the Judges, Aat 
this statute applies to the case of a person compounding^ with- W Chetwynd’s 
out leave of the court, even when no process is depending in ? 
court, (a) But it does nut apply to informations sued before (b)R.'v. Cnsp, 
magistrates. (6) i B. & A. 28«. 

There is a saving by sect. 5. that it shall be lawful for any per¬ 
son grieved by maintenance, champerty, buying of titles, or em¬ 
bracery, to pursue upon any of the statutes against maintenance, 

See. 

11. Breach of Prison, Rescue, Escapes, Sfc. 

Rreach of prison, rescue, escapes, and the hinderance of bring¬ 
ing offenders to justice, which are all offences against the public 
justice of the kingdom, are considered of hereafter in the Second 
Book, c. 17, 18, 19, 20, 31. 

Taking a reward to restore stolen goods, and advertising for 
restoration of stolen goods, have been before noticed in the 
chapter of Larceny {vide ante, p. 247- 249.) 


CHAP. XXVIII. 

OFFENCES AGAINST THE PUBLIC PEACE. 

I. Surety of the peace, and surety for good behaviour. 

2. Affrays. 

3. Forcible entries and detainers. 

4. Riots, routs, and unlawful assemblies: and herein. 

Of riots generally—Of felonious riots, by remaining to¬ 
gether to the number of twelve, after proclamation to 
disperse—Of seditious assemblies—Of moss-trooping 
—Unlawful hunting and poaching—Of riotously pre¬ 
venting ships being loaded—and. Riotously destroying 
manufactories. 

5. Threatening letters. 

6. Libels. 

1. Surety of the Peace, and Surety for Good Behaviour, 

Inferior offences either amount to an actual disturbance of the 
peace, or do not. 

I shall here shew what security may be had against the breach 
of the peace. 

First, By surely for keeping the peace. 

SECONi>i.Y,JBy surety for the good behaviour. 

As to Sur^y for keeping the Peace, I shall consider the fol¬ 
lowing piurticnmrs:-— 

1. In what cases it ought to be taken ex officio, 

2. At whose request it ought to be granted. 

. . 3. Against 
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S. Against whom it ought to be granted. 

4. For what cause it is grantable. 

5. In what manner it is grantable by the courts of Chancery 
and King's Bench. 


Si 


D#U.c.6r.l58. 
lamb. 77,78. 

9 Ed. 4. 3. 

B. Peace, 7, 8, 
Cronip. 135. 
142. 

21 E. 4. 40. 
Faster. 1.3.5. 


. 6. Tn what manner it is grantable by a justice of peace. 

7. In what manner the process for it ought to be executed. 

8 . How such process may be superseded. 

9. What ought to be the form of a recpgni^ancc for this purpose. 

10 . How sucli a recognizance may be discharged. 

11 . How such a recognizance ought to be certified and pro* 
ceeded upon. 

12 . How it may be forfeited. 

As to the Finsx Point, viz. In what cases surety of the 
peace ought to be taken ex officio. 

Sect. 1. It seems, that any justice of peace may, according to 
his discretion, bind all those to the peace who in his presence 
shall make any affray, or shall threaten to kill or beat any person, 
or shall contend together with hot words, or shall go about with 
unusual weapons or attendants, to the terror of the people. 

And also all such persons as shall be known by him to be 
common barrators: 


And also all those who shall be brought before him by a con¬ 
stable for a breach of the peace in the presence of such con¬ 
stable ; 


And all such persons who, having been before bound to keep 
the peace, shall be convicted of having forfeited their recogni¬ 
zance. (1) 


As to the Secono Point, viz. At whose request the surety of 
the peace ought to be granted. 

Sect. 2. It seems agreed at this day, that all persons whatso¬ 
ever, utider the king’s protection, being of sane memory, whether 
Crom. 133,134. natural and good subjects, or aliens, or attainted of trea¬ 

son, &c. have a right to demand surety of the peace. 

Sect. 3. But it has been questioned whether Jews or Pagans, 
or pcrson.s attainted of pran.itnire, have a right to it or not. 

Sect. 4. However it is certain, that a wife may demand it 
against her husband threatening to beat her outrageously, and 
that a husband also may have it against his wife. (.2) 

Strange, 1207. Dolt. c. 68 . Lamb. 78. Crom. 133. 3 Lev. 128. F. N. B. 80. Rex ». A. R. 

Bowm, 1 Term Rep. 696. Bex ». Earl Ferrers, 1 Burr. 635. 

As to the Third Point, viz, Again-st whom the surety of the 
peace ought to be granted. 

Sect. 


Daft. c. 68. 
Lamb. 78.79. 


Dalt. c. 68. 
Lamb. 80. 

4 Comm. 250. 

Register, 89. 
3Keb. 8.433. 
Ld. Hard: 
Cases, 74. 


(1) Conservators of the peace also may grant 
surety acrording to their discretion. 4 Burr. 250. 
And tliis seems to have been the priiKipat duty «f 
• conservator. 11 St. Tr. 316. A secretary of 
state, therefore, or a privy councillor, never bind 
to the pear.e or the good Itehaviour; for they are 
not, as such, conservators of the peace. Lotd 
Holt indeed, in the case of Kendal, Roe, and 
others, so considered tliem; but Lord Camobk 
alHrms, that nc treatise, case, record, or statute has 


ever called them conservators of the ^ace from 
the bfgiiuiing of time down to that decision. 11 St. 
Tr, 317. 

(2) But if the marriage be then a snbject oi 
judicial litigation in the ecclesiastjp^ court, the 
court before which the recognizance is taken wilt 
order it to be ipeeiatly worded, so as not to carry 
an admission on the face of it of the iact of tlm 
marriage. Str. 1231. 
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0/ Surety of the Peace. 

Sect. 5. There seems to be no <loubt but that it ought, upon Dait.c. 68. 
a just cause of complaint, to be granted by anyjustice of peace 8i, 82 . 
against any person whatso<>vcr, under the degree of nobility, be- 5 kT 4 ^' 
ing of sane memory, whetlier he be a magistrate or private per- sLcv. iaB* 
son, and whether he bo of full age, or under age, &c. But in- Scc ilic books 
fants and femes covert ought to find security by their friends, and “8o\e dud, 
not to be bound themselves; and the safest way of proceeding ^^^,^' 20 .*^'**** 
against a peer, is by complaint to the court of Chancery or 
King’s Beach. 

As to the Fourth Point, viz. For what cause the surety of 
the {leace is grantablc. 

Sect. f). ft seems clear, that wherever a person has just cause Dale c. 67. 
to fear that another will buni his house, or do him a corporal ®2. 
hurt, as by killing, or beating him, or that he will procure others 
to do him such mischief, he may ilmnand the surety of the peace 21 . 1 ’v. 228 . 
against such person; and that every justice of peace is bound to F-N.JJ.80i. 
grant it, upon the party’s giving him satisfaction upon oath tliat jviuor**W 4 . 
he is actually under such fear; ami that he has just cause to be (Jndb. 215 . 
so, by reason of the other’s having threatened to beat him, or t Keb. st90. 
lain in wait for that purpose; and that he does not require it out 
of malice, or for ve'iation. 

Sect. 7 . ft seems also the better opinion, that he W'ho is Daltc. 67. 
threatened to be imprisoned by another has a right to demand 8*. 83. 
the surety of the peace; for every unlawful iinprisoniucnt is au pi, 4 

assault and wrong to the }>erson of a man: and the objection, ii. iw, 22 . 
that one wrongfully imprisoned may recover damages in an Cram. 134. 
action, &c., and therefore needs not the surety of the peace, is as 
strong in tin; case of battery as imprisonment; and yet there is 
no doubt, but that one threatened to be beaten may demand the 
surety of the peace. (4) 

As to the Fti'TH J^oiNT, viz. In what manner such surety is 
grantable by the courts of Chancery and King’s Bench. 

Sect. 8. ft is enacted by 31 ,Jac. 1. c. 8. “That all process s«-tlcv.53. 

“ for the ()eacc or good behaviour to be graiit«'d or awarded out 
“ of the same courts, or either of them, against any person or MullineuVs 
“ persons whatsoever, at the suit of, or by the prosecution of any case. Comb. 

“ person or persons whatsoever, shall bo void and of none effect, 

“ unless such process shall be so granted or awarded, upon mo- 
“ tiou first made before the judge or judges of the same courts 
“ respectively (sitting in open court, and upon declaration in 
“ writing upon their corporal oatlis, to be then exhibited unto 
" them, by the parties which shall desire such process), of the 
“ causes for which such process shall be granted or awarded 
“ by or out of the said courts respectively, and unless that such 
“ motion and declaiation be mentioned to be made upon the 
“ back of a writ; the said writings there to be entered and re- 

“ main 

(3) 1 ;, ^ said, that the fear of one cannot he the Kill!; v. Nettle, 8 tc. MSS. See also 4 Com. Dig. 
iVnr of a'ltnher, ami lln-rcfoie cverj raogmaaiico “ Justices of Peace,”(B.S.) 
must be separate. Pult. 18. But in Mich. 23 Geo. (4) And although the fact from which the fear 
2 . B, 11. the court allowed three woineii to fdo arises be piirdoncd, Uic court will receive it us a 
joiiii articles of the peace against three men. The ground to grant the security upon. Str. 473. 
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" main of record; and that if it shall afterwards appear unto the 
“ said courts, or either of them respectively, that the causes 

expressed in such writings, or any of them, be untrue, that 
“ then the judge or judges of the said courts, or either of them 
“ respectively, shall and may award such costs and damages upon 
“ the parties grieved, for their, or any of their wrongful vexations 
“ in that behalf, as they shall think fit; and that the party or 
“ parties so offending shall aud may be committed to prison by 
“ such judge or judges, until he or they pay the said costs and 
“ damages. (5) 

As to the Sixth Point, viz. In what manner such surety is 
grantable by a justice of peace. 

i.tll.r.8,9,t0. Sect. 9. It seemeth certain, that if the person to be bound be 
presence of the justice, he may be iminediattely committed, 
LamlTsr&c^ unless he offer sureties; and from hence it follows, d, fortiori, 
Dalt. c. ek that he may be commanded by word of mouth to find sureties, 

3 Wils. 158. and committed for his disobedience; but it is said, that if he be 

absent, he cannot be committed without a warrant from some 
Justice of peace, in order to find sureties, and that such warrant 
ought to be under seal, and to shew the cause for which it is 
granted, and at whose suit; and that it may be directed to any 
indifferent person. (G) 

As to the Seventh Point, viz. In what manner the process 
for the peace ought to be executed. 

iKcb. 2 * 08 . 290 . Sect. 10. It seems needless to give a particular account of the 
6 Mod. 43. execution of the writ of supplicavit, because I do not find that it 

therefore I shall refer the reader 
2Keb. W purpose to Fitzherbert’s Natura Brevium, fol.80, &c.(7) 

1 Sid. 67." 1 Lev. 53. 

But as to the execution of a warrant of a justice of the peace, 
the following rules are to be observed. 

Sect. 


(5) A peer or peeress '-zunot be bound over in 
any other place than the courts of Kmg’s Bench or 
Chancery. 4Comni. 251. A peeress may demand 
surety against her lord, as in the coses of the Mar¬ 
quis of Carmaitlien, Foster, 359. Lord Vane, 
Str. 1202. Earl of Stamford, Uardw. Cases, 74. 
Earl Ferrers, Burr. 531. 703. Lady Stialhmorc, 
Eas. 23 Geo, 3. 1 Term Rep. 696. Lord Howard, 
11 Mod. 109. 3 Burr. 1922. ITie articles also 
must be verified by the oath of the exhibitant; »n 
affirmation therefore is not sufficient. Str. 527. 12 
Mod. 243. Nor will the court permit the truth of 
the ailegatirms to be controverted by tlic defendant, 
but will order security to be taken immediately, if 
no objeclions arise upon the face of the articles 
tlicmselves. Str. 1202. (K. v. H. Doherty, E. R. 
13.171.) But if on an application for the assist¬ 
ance of the <^rt to enforce the subsequent pro¬ 
cess, the articles should manifestly appear, itom 
the corroborated affidavit of the defendant, to have 
been a malicious, voluntary, and gross perjuiy, the 
court wiB resist the application, and commit the 
ofiendier. 2 Burr. 806. 3 Burr. 1922. Nor will 
the couirt receive arficles of the peace, if the par¬ 
ties live At a distance in the country, unless they 
b*rc prcrtiousiy made application to a justice in 


"he neighbourhood. 2 Burr. 780. And if the 
court do receive tliem, the secondary may indorse 
the attachment in the sum required, and order a 
justice of the country to take the security. 2 Burr. 
1039. 1 Black. 233. Or, if very particular cir- 
cu> jtanccs attend the case, the court will compel 
the justices by nuimhuaus. Strange, 835. But that 
this is a singular instance, vide Sayer, 253. 

(6) A justice cannot enjoin another to keep the 
peace under a penalty, 3 Com. Dig. 370. nor 
commit for not finding security, until tiie party has 
been required, and bus refused so do. Per Pratt, 
King V. Wilks, £. 3 Geo. 3. 

(7) If there be no proceedings on a lupplitavit 
within a year, the recognizance is of course dis¬ 
charged; and if the party be committed after the 
cvpiration of that time, he shall be discharged upon 
very slight security. Fitzg. 263. If taken below, 
and the party appear pursuant to the condition, no 
indictment being lodged, he must ba discharged. 
Hard. Ca. But tlie court in discretion may refuse 
to discharge a recognizance, even though the exhi¬ 
bitant appear and consent; for a breach against 
any other person is equally a forfeiture. 11 Mod. 
109. 
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Of Surety of the Peace. 

Sect. 11. First, Tt can be executed only by the persons to Lamb. 89 . 
whom it is directed, or some of them, unless it Ik directed to the 
slieriff, who may, cither by pajole, or by precept in writing, 
authorize an officer sworn and known, to serve it, but cannot 
empower any other person without a precept in writing. 

Seel, 12 . Secondly, If the warrant be made in the common L. Qiiiuio, 
form, directing the officer to cause the party complained of to V’’ 
come before some justice of the peace to tiiid suflicient surety, 

&c., and if lie shall iy;fus\f so to do, to convey him immediately Dab. c. 69. 
to prison, without expecting any further warrant, until he shall 
willingly do the same, &c., the officer who serves it, before he 5 
makes any arrest, ought lirst to require the party to go with him, 6 .si. 
and find sureties according to the purport of the warrant; but . 
upon his refusal to do either, Ire may carry him to the gaol by 
force of the same warrant without more. 

Sect. 1:3. TiiiRDLY, If the vvarrant specially direct, that the Bait. c. 69. 
party shall be brought before the justice who made it, the officer 
ought not to carry him before any other. But if the warrant be 
general, to bring him before any justice of peace, Sec. the officer 21 II. 7. yi. 
has the election to bring him before n hat justice he pleases, and I'®'"*'- -’i* 
may carry him to prison for refusing to find surety before .such 
justice. 

As to the Eighth Point, ri:, How such process may be 
superseded. 

Sni. 14. It is said, that if one who fears that the surety of the Dalt. c. 69. 
peace will be demanded against him, lind sureties before any 
ju.stice of the peace of the same county, either before or after a 
warrant is issued against him, he may havi'. a supersedeas from 
such justice, which shall discharge him from arrest from any 
other justice, at the suit of the same party, for who.se security 
he has given such surely. Also it is said, that an appearance r^imb. 112 . 113 . 
upon recognizance for the pc-acc may be superseded, by finding Sen 2 It. Abr. 
sureties in the Chancery or King’s Bench, and purchasing a writ 
leslityiiig the same. But this practice having often been abused 
by turbulent pcr.sons, who, ilescrvedly fearing to be bound to the 
peace or good behaviour, by justices of peace, would procure 
themselves to be bound thereto in the said courts, upon insufli- 
ciont sureties, or upon the colourable prosecution of some per¬ 
son w'ho would be ready at all times to release them at their 
pleasure, whereupon writs oi supersedeas had been often directed 
to justices of peace, commanding them to forbear to arrest the 
parties for such causes, by reason whereof such turbulent per¬ 
sons used to misderaean theiiLselves among their neighbours with 
impunity, as it is recited by 21 Jac. 1. c. 8. it is thereupon 
enacted 1^' the said statute, “ That all writs of supersedeas to be 
“ granted out of either of the said courts, shall be void, unless 
“ such process be granted upon motion in open court first made, 

“ &c. upon §uch sufficient sureties as shall appear unto the judge 2 Chan. Rep. 

“ or judges of the same court respectively, upon oath, to be 
“ assessed at five pounds lands, or ten pounds in goods, in the 
“ subsidy book, at the least; which oaths, and the names of sucli 

sureties, with the places of their abode, and where they stand 

VOL. l. II “ so 
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“ so assessed in the subsidy books, shall be entered, and remain 
" of record in the same courts; and unless it shall also first ap- 
“ pear unto the said judge or jiuigcs, fnuii whom such superse- 
“ (leas is desired, that the process of the ptiacc or good behaviour 
“ is prosecuted against him or tliem, desiring such supcnedcas 
" bond fulc, by some party grieved, in that court, out of whicii 
" such supersedeas is desirc<i to bo so awarded and directed.” 

As to the Ninth Point, w:. Wliat ought to be the form of 
such a nicogiiizuncc. 


Liimli. 100,101. 
IXiii.f. 78. 

(«) 'I'liv Cdiirl of 
kitio's lioiicli, uii 
articles of the 
|>c'ace hciiij' «’x- 
Itihitcil, have 
])owcr lo ic(]uire 
bail fur such 
leugth uf tiiiK! us 
they shall think 
necessary for tlic 
(treservatiun uf 
the peace. Ilux 
V, Hovk's, 1 
Term Ucp. (iije. 


Seef. 15. If it be taken in pursuance of a writ of supplicaiil, 
it must be wholly governed by the directions of such writ; but if 
it be taken before a justice of peace, upon a complaint below, it 
seems that it may be regulated by the tliscretion of such jmstice, 
both as to the number and suillciency of the sureties, anti tlie 
lurgene.ss of the sum, and the continuance of the time, for which 
the party shall be bound. And it hath been said, that a re¬ 
cognizance to keep the peace as to A. B. for a year, or for life, or 
without e.\pres.sing any certain time (a) (in w'hich case it shall be 
intended to be for life), or without fixing any time or place for tlie 
party’s appearance, or without binding him to keep the jieai’c 
against all the king’s people in general, is good. 

Scef. lt>. However, it seems to be the safest way to biiul the 


a Com. Dig. 

an. 

I.uillli. lO.'i. 
Unit. c. I'i-l. 


party to appear at the next sessions of the peace, and in the nman 
time to keep the peace as lo the king, and all his liege pi’(*ple, 
especially as to the party, according to the common form of pre¬ 
cedents. 


(fc) H. Peace, 
li>. 17. 

1 II. 7. S. 10. 
(c) \b 11. 7. % 
l.S. 


5JI Kd. 1. 70. 
Dull. C.7 J. 

1 lu-v. a;;,). 

^) Liinili. J 30. 

Croiu. l;i‘.>. liiO. 


111 . 

11II. 7. la. 
11 H. 1. l;5. 
II. 2. e. 3(3. 
61. c. .-37. s. 3 
2 Vent. l.'!l 
S.ivU, .*>'>. 

1 I.CV. '.'.J.V. 

Jac. 282. 
Velv. ?(!7. 

1 J Alij.i. e.Sl, 
Sir. 8;5o. • 

2 P. Will. 20' 

2 Burr. 703. 

3 Bun. 1832. 


Lamb. Ill, IIC 
&c. 

Dull. c. 70. 


As to the TiiNTii Point, viz. How such a recognizance may 
be discharged. 

Sect. 17. It .seems agreed, that it may be discharged by the 
demise of the (U) king in whose reign it was taken, or ol the (c) 
principal party who was bound tliereby, if it were not forfeited 
before. AKso it hath been holdeii, that it may be discharged by 
the (jh rclea.se of the party at whose complaint it was taken, be¬ 
ing certified together w'ith r;. B**t this may justly be i|uestioned, 
because the recognizance i" not to tin; subject, but to the king, 
and <-oiiscquently c.iunot be discharged by the subject, who is not 
a party to it. However, such a release will be a good induce¬ 
ment t(r the court, to which such a r-ecognizaiice shall be certified, 
to discharge it; and so also will the non-appearance of the party 
at wiiose complaint it was taken, in order to pray the continuance 
of it. And yet it is said, that the sessions in that case may, in 
their di.scretion, refuse to discharge it. However, it is certain 
that such a recognizance cannot be pardoned, or released by the 
king, before it i.s broken, because the subject has a kind of iirtercst 
ill it. And it is said, that the sureties are not discharged by their 
death, but that their executbrs, &c. continue bound as their testa¬ 
tors, Sic. were. 

As to the Eleventh Point, viz. How such a recognizance 
ought to be certified and proceeded upon. 

Seri. 18. If it be taken by force of a writ of supplicavit, it 
needs not be certified till the justice receive a writ of certiorari 
to that purpose ; but if it be taken upon a coinplaiut below, it 

must 
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must be certified, sent, or brought to the next session of the 
tlie peace by force of 3 Hen. 7. c. I. that the party so bound may 
be called ; and by the same statute, “If the party then make do- " 

“^faidt, llio sauM' default sliall be recorded, and the same recog- 
“ uizancc, with the record of the default, shall be certified into the 
“ chancery, king's bench, or exchequer.’’ However, if the paiiy 
have any c.KCuse for his not appearing, it seems that the sessions 
is not bound peremptorily to record his default, but may equitably 
consider of the reasonableness of such excuse. y\nd it is said, Saver, s.w. 
that the sessions cannot in any case proceed against the party for IJ**!'. 7i. 
a forfeiture of his recognizance, either in respect of his not ap- 
poaring or breaking the peace ; but that the recognizance in such c. Jac. 5i>8. 
case ought to be removed into some of the king’s courts of West- i tt. A. ‘ion. 
iiiinstcr-Hall, who shall proceed by scire facias upon such rc- **• 
cognizance, and not by indictment, &c. 

Sect. 19 . It scemeth that in a scire facias upon such a recog- s HuUi. iw, 
iiizance, it is suflicient to lay the fact alleged for the breach Wi'ceur sjicU 
thereof, as having been done contra pacc?n, without using the 
words vi ct armis. wiiidi the ses- 

siuiiD was liolden, till nliioh the p.'iity was bKiniil t(i heej) the |M*afi’. 

As to the Twiai'xn Point, viz. How such recognizance may 
be forfeited. 


Sect. 20. There is no doubt but it may be forfeited by any ac- 
tual violence to the person of another, wliethcr it be done by the i^amh. i:?] 
patty himself, or by others through his procurement, as man- li’Sh 
slaughter, rtipe, robbtuy, unlawful imprisonment, &c. 


•Stvi. 21. Also it hath been holden, that it may be forfeited by 
any treason against the person of the king; and also by any un¬ 
lawful assembly in ierroreni populi : and oven by words tlircctly 
tending to it breach of the peace, as by challenging one to fight, 
or in his presence, threatening to beat him, &rC. 


Liimh. Nc. 
c. 7‘J. 

2 lI.r.'Z.MTtns 
otluTwiy. 

18 Ixl. I. 28. 
22 E,l. K 
C. far. 

‘198. Sec tlir 


book', cited in the I'ollowiii;;; section, and 2 K. Abr. ;)4s. I’l. 2, .‘i, 4,b, tJ, 7, 8. 647. E. 3. 


Sect. 22. However, it .seems that it shall not he forfeited by 
bare words of heat and choler, *as the calling a man knave, teller Sayer, i-ii*. 
of lies, rascal, or drunkard ; for thougli such words may provoke 
a choleric man to break the peace, ycl they do not dirtictly 
challenge him to it, nor does it appear that the speaker designed ^ 
to carry his resentment any farther. And it lias been said, that 227. 
even u recogniziince for the good behaviour, shall not bo forfeited Palnx’r, i 2 d. 
for such words; from whence it follows « fortiori, that a recog- 
iiizimce for the peace shall not. 

Sect. 23. Also there are some actual assaults on the person 
of another, which do not amount to a forfeiture of such a recog¬ 
nizance; as if an (fl) officer, having a warrant against one who 
will not suffer himself to be arrested, beat or wound him in the (ft)Dalt.c. V2. 
attempt to take him; or if a (A) parent in a reasonable manner Crom. i.Jd. 
chastise his child, or a master his servant, (c) being actually in his 
service at the time; or a (d) schoolmaster his scholar, or a (d) Sum. 3 i. 
e) gaoler his prisoner, or even a if) husband his wife, as some i 1^7. 

U'lVU . 

’ (f) c. 72, 

(/) Crora. 28. ISG. F. N. B. 80. Ifutlpy, 149. Con. 1 Sid. 113 llC. 

1 I 2 
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(o) 3? Ass. 36. say; or if (a) one coniine a friend who is mad, and bind and 
33 Fit 4^' ^ manner as i.s proper in such circiim- 

(fc)C.'ia<'. i 34 , stances ; or if a man (A) force a sword from one who offers to 
i it. A. .')«■>. kill another therewith; or if a man gently lay his hands upon 
f ^ another, and thereby slay him from inciting a dog against a third 
pt^rson; or if (c) t beat one (witliout (r/) wounding him, or throw¬ 
ing at him a dangerous weapon) who wrongfully endeavours with 
violence to dispossess me of my laud, or goods; or the g»)ods of 
another delivered to me to be kept for him, and will not di sist 
upon my laying iny hands gently on him. ami disturbing him ; tu’ 
if a man beat, (e) or, as .some say, wound, or maim one wlio 
makes an assault upon his person, or that td' iii.sd’) wife, parent, 
child, or master, especially if it appear that he did all he could 
to avoid lighting before he gave the w'ound; or if a (g) man light 
with or beat one who attempts to kill any stranger; or if a man 
even (h) threaten to kill one who puts him in fear of death in 
such a place when! he cannot safely lly from him ; or if one (/) 
imprison those whom he sees lighting, till the heat is over. 


C. .tiic. 3;i(5. 

C. Car. l.'ia. 

19 H. 6. .'U. 

10 F,. 1. h. 

11 E<1. 4, 38. 

Keiitt. 93. 

YfU. 173. 

2 R.A. ,sir, 

618, 649. 

Piilt. ,6, 6. 

Croiii. l.>7. 

16alt. c. 73. 

(ft) 2 Roll. Ahr. 

548. 

(cl 41 Ass. 21. 

27 Kd. 3. 94. 

25 Ed. 3. 42. 

8H.4. 8. 

9 Ed. 4. 48. 13 tCd. 4.6. B. Tort Di’in. .67. 1 Sid. 246. Ki'ly. 138. 2 11. A))r. 51.7. 1 Ku). 

881. 931. 2 Tnst. 316. (/) 35 H. 6.50,51. 10 11. 6. .‘>1. 66. i'i Ed. 4. 6. Croin. I3«i. Halt, r, 
72. 2 R. Abr. 546. (g) 12 It. 8. 2. (A) 32 If. 6. 98. 10 Ed. 4. 6. (t) 3 U. Ahr. 569, 
22 E. 4. 4.5. 


(A) 2 R. A. .64 6. 
1911.6.31.06. 
Bait. c. 72. 
Croni. 1.‘16. 

Coil. 9 Ed. 4. 
48. 

Salk. 407. 
(/)9Ed. 4.48. 
11. Tri-s. 189. 
(»/) Dali. C.73. 
Lamb. 129. 


Sect. 124. According to some opinions, a (k) master shall not 
forfeit such a recognizance for beating another in defence *)f his 
servant. But it is said, that a (/) servant is liahh' to such for¬ 
feiture for beating aiiotlier in defence of his inasUn ’s son, though 
he were comniaiidcd by the master so to do, b«‘rau.«<' hi' is not a 
servant to the son; and for the like rea.soii it is said, that a (jii) 
tenant shall incur the like forfeiture for heating another in defem i 
of his landlord, &c. 


Croin. 136. 
Halt. f. 72. 
C. Elir. 86. 
Moot, 219. 


Sect. Qj. But it seems agreed, that no one .shall forfeit such 
a recogiiizanee by a hare trespass on another’s lands, or goods, 
unless it be accompanied v\ !tli some violence to the person. 


Dait. c, 22. 
H. Co. 22'.>. 
f. Bar. 241. 


1 

llobait. l.'.l. 

2 R. A hr. 640. 


Sect. 'if). .And it seems Ij be,the better opinion, that a man is 
in no danger of such a forfcKure from any hurt done to auot]u;r 
by playing at cudgels. or such like sport, by coiiscut, because the 
intent of the parties seems i>o way niilawfiil, hut rather com- 
niendahle, and tending inntiially to promote activity and courage. 
Yet it is said, that hi' who wounds aiiolher in fighting with naked 
swords, does in strictness forfeit .such a recognizance, because no 
consent can make so dangerous a diversion lawful. 

Sect. 27. But it seemelh, that a man .sliall not forfeit such 
recognizance, by a hurt done to another merely through negli¬ 
gence, or mischance; as where one soldier hurts another by dis¬ 
charging a gull ill exercise, without sufficient caution; for not¬ 
withstanding such person must, in u civil action, give the other 
satisfaction for the damage occasioned by his want of care, yet 
he seems not to have offended against the jmrport of such a 
recognizance, unless he be guilty of some wilful breach of the 
peace. 


Of 
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Of Sureij/ for the Good Behaviour. 

Anti now we arc, come to suret}^ for the good beliaviour, 
which, being of great affinity with surety of the pcact;, both 
as to the manner in wliicli it is to be taken, supersetled, and dis¬ 
charged, &,e. seems not to require a particular consideration, save 
only as to the following points : • 

1. For what misbehaviours it is to be required. 

2. For what it shall bo forfeited. 

As to the Fihst Point, viz. For what misbehaviours surety is 
required. 

Sect. 1. It is to be observed, that, by 34 Edw'. 3. c. 1. 
“ J ustices of peace arc enipow'crcd to restrain offenders, rioters, 
“ and all other barrators, and to pursue, arrest, take, and chastise 
“ them, according to their trespass, or offence; and to cause 
them to be imprisoned, and duly punished according to the 
“ laws and customs of the realm, and according to that which to 
“ them shall seem best to do by their discretions, and good ad- 
“ visement; and also to inform them, and to inquire of all tiiosc 
“ who have been pillors and robbers in the parts beyond the sea, 
“ and be now conic again, and go wantleriiig, and will not la- 
hour as they were wont in times jiast, and to take and arrest all 
“ those that they may ffnd by indictment or by suspicion, and to 
“ put them in prison; and to take of all them that be not of good 
“ fame, where they shall be found, sufficient surety and main- 
“ prise of lht;ir good behaviour towards the king, and his people, 
“ and the other duly to )ninish, to the intent that the people be 
“ not by such rioters troubled nor indamaged, nor the jieace ble- 
“ inishod, nor merchants, nor others passing by the high-W'ays of 
" the realm disturbed, nor put in the peril which may happen of 
such olfeuders.” 

Sect.‘2. In the construction h(!roof there seems to have been 
some opinions, that the statute, speaking of those that be not of 
good fame, nu'ans only such .as are defamed, and justly sus¬ 
pected that they intend to break the peace, and that it does not 
am wav extend to those who are gniltv of other misbehaviours 
not relating to the pi-ace- lUit this seems much too narrow a 
coustriulion, since the abovcnientioiied expression of “ persons 
“ of evil fame,” in common understanding, as properly includes 
persons of scandalous behaviour in other respects, as those who 
by their quarrelsome behaviour give just suspicion of their readi¬ 
ness to break the peace. And accordingly it seems to have been 
always the better opinion, that a man may he bound to his good 
behaviour for many causes of scandal which give him a bad fame, 
as being contrary to good manners only; as for (a) baunting 
bawdy-houses with women of bad fame; or for (5) keeping bad 
women in his own house; or for speaking words of contempt of 
an inferior (c) magistrate, as a justice of peace, or mayor of a 
town, &c. though he be not then in the actual execution of his 
office, or of an inferior officer of justice, as a constable, and such 
like, being in the actual execution of his office. 

Sect. 


4 Com. 248. 
2;>1. 2a;J. 


\ ilk- Hiirlow, 

.WL 


4 rii->t. uu. 
2 1!. 7. 2, :i. 
j;i f(. 7.1(1. 
1 ’111 ton, 18. 


4 Burn, 270. 
Lamb. 115, 
110, 117. 
JXili.c. 7.5. 

12 Mod. 500. 
(«) 1311. 7.10. 
(6) Croin, 14<), 
(<•) C. Kliz. 70. 
t Levin. 62, 
53. 107. 

11 Co. 98. 

1 Roll. 224. 
I.Htrli. 220. 
(km. C. Eliz. 
689. 119. 
P.ilmer, I.W. 

1 Hull. 227, 
228. 

3 niiM. 139, 
HO. 

Cro. Car. 409. 
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(a) C. Car. .198, 

(h) C. Kliz. 86. 
JVIdfir, 2 >9. 

3 Roll. 299. 
227 . 

Palmer, 126. 


D.ilt, 75. 

1 Roll. 1.50. 

2 Veil. 22, 1 
2i. 


Sect. 3. However, it seems the better opinion, that no one 
ought to be bound (a) to llie good behaviour for any rash, 
quarrelsome, or iiiimaunerly words, iiidess they either ilirectly 
tend to a hreacli of the peace, or to .scandalize the govennnent, 
by abusing those wlio are intrii.sted by it with the administration 
oif justice, or to deter an officer from doing his duty; and there¬ 
fore it seems, that he (A) who barely calls another rogue, or 
rascal, or telh-r of lies, drunkard, &c. ought not, for such cause, 
to be hound to the good behaviour. 

Sect. 4. However, 1 cannot find any certain precise rules for 
the din'ction of the magistrate in this respect, and therefore am 
inclined to think, that he has a discretionary power to take such 
surety of all those whom he shall have just cause to suspect to be 
dangerous, quarrelsome, or scandalous, as of those who sleep in 
the day, and go abroad in the night, and of such as keep sus¬ 
picions company, and of such as art; generally suspected to be 
robbers, Stc. and of eve-droppers, and common drunkards, 
and all other persons, whose misbehaviour may reasonably bo 
intended to bring them within the meaning of the statute, as per¬ 
sons of evil fame, who, being described by an exprcs.sion of so 
great latitude, seem in a great measure to be left to the judg¬ 
ment of the magistrate. But if he commit one for want of sure- 
lies he must shew the cause, &c. with convenient certainty. (1) 


P.ilni. 1.1'.), 1 
<’. C.ir. 199. 


Till. 7, 10. 
D.ill. c. 7.}. 


As to the Second Point, viz. For what misbehaviours such 
a recognizance shall be forfeited. 

Sect. 5. It is laid down as a general rule hi the argument of 
Stamp and Hide’s case, that whatever will be a good cause to 
bind a man to his good behaviour, will forfeit a recognizance for 
it. Yet this is since denied in Hayward’s case; and indeed does 
by no means seem to be maintainable, because the statute, in 
ordering persons of evil fame to be bound in this manner, seems 
in many cases chiefly to regard the prevention of that mischief 
which they may justly bo suspected to be likely to do; and in 
that rc.spect requires them to secure the public from that danger 
which may probably be aj'prchended from their future be¬ 
haviour, whether any actual crime can be proved upon them, or 
not; and it would be extremely hard in such cases to make per¬ 
sons forfeit their recognizance, w'hoyet may justly be compellable 
li. give one, as tho.se who keep suspicious company, or those 
who spend much money idly without having any visible means 
of getting it honestly, or those who lie undci a general suspicion 
of being rogues, &c. 

Sect. 


(1) for good bcliaviour may betaken: 

I'oi- ii'di.j.' .-;ii>rol'rli)ii', terms in a court of justice. 
I Iz'v. t')7. Acciisiiif'justices of ignorance ill tlie 
cxci:,c lows. 1 Vent, 16. Publishing an obscene 
book. Fort. I'J.'i. Fur exciting discontents in the 
tniiiil'i of tho pi iiple. 2 Vent. 2‘t. For offering 
nieclicincs to (k.stroy a child in tiie womb. Cro. 
FJi/i. -1-1.9. J’ei obstructing iiniitber on his neces- 
wirv way to .‘< unit of justice. 2 Lilt. Reg. 649. 
For disturbing't licensed iireaclicr. 1 Mar. s. 2. J, 
For unlawfut'Filling or hunting. 9 Fliz. c. 31. 


For neglecting church a tnontli. 2.5 Eli?, c. 1. 
For hunting or stealing deer or conics. 1 .Tac. 1. 
c, '18. sell vide 16 Uco. 5. c. 30. And it is 
usual part of the judgment in u misileineiinour. 
4 Bac. Ab. 698. But a justice of a peace cannot 
eoiiipel the security upon a general inforuiatiun. 
Str. 16. And whether u person taken upon the 
xvarrant of a secretary of stale for a libel .sliiill give 
security fur Itis good beliavioiir, seems iiusotlleil. 
1 Wils. 3‘J. sed vide 2 Wils. 160. and for a ver^ full 
account of this title, 5 Burn, 293, Chetwyud’s Ed. 
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Sect. 6. However, it seems that such a recognizance shall not g n, ?. % 
only be forfeited for such actual breaches of the peace, for which <-’• 8^* 

a recognizance for the peace may be forfeited, but also for sonre 
others, for which such a recogni/aiice cannot be forfeited; as for 150 . 199 .' ’ 
going armed with great numbers to the terror of the people, or 
speaking words tending to sedition, &c. and also for ail such ac- 
tual misbehaviours whicli are intended to be prevented by sueh ODgb. gao'go, 
a recognizance, but not for barely giving cause of suspicion of Lamb. iie. 
what perhaps may never actually happen. 

It may he (iisebarged on motioaon prodaciiig prosecutor's consent, verified by adldavit. Ilardwkkc's 
cases, 58. Or cmmnting by Counsel. 1 Burr. 703. 


2. Affrays. 

In treating of aflrays, I shall consider, 

1. What shall be said to be an affray. 

2. How far it may be suppressed by a private person. 

.'1. llow far by a constable. 

4. liow far by a justice of peace. 

In w'hat manner the several kinds of affrays may be 
puiii.shcd. 

As to the Fiust Pojnt, tir. What shall be said to be an 
affray. 

Sect. 1. It is said, that the ^v•ord “ affray” is derived from the 3 Imt. i.sa. 
h'rcncli word vfraier, to terrify, and that, in a legal sense, it is 
taken for a public offence to the terror of the people. I'roin this 
definition it seems clearly to follow, that there may be an assault 
which will not amount to an affray; as where it happens in a 
private place, out of the hearing or seeing of any, except the 
parties concerned; in which case it cannot be said to be to the 125, 
terror of the people; and for this cause such a private assault g jo 
seems not to be inquirable in a court Icct, as all affrays certainly a Ed. -i. 5 . 

are, as being common nuisances. 

• 

Sect. 2. Also it is said, that no quarrelsome or threatening 23 F,d. 4 . -15. 
words whatsoever shall amount to an affray; and that no one can 
Justify laying his hands on those who shall barely quarrel with.bic,li. 
angiy words, without coming to blows; yet it scemeth, that the 
constable may, at the request of the party threatened, carry the 
person, who threatens to beat him, before a justice, in order to 
find sureties. 

Sect. 3. Also it is certain, that it is a very high offence to i.j3. 

challenge another, either by word or letter, to fight a duel, or to J 
be the messenger of .such a challenge, or even barely to endea* 1 Ktb. 594 . 
vour to provoke ani)lher to send a challenge, or to fight; as by 120 . 215 . 
dispersing letters to that purpose, full of reflections, and insinuat- j 
ing a desire to fight, &C. (1) Carr& Hankcy. 

Sect. 

( 1 ) Cli.illcn(;in^ nuutbc.r to fight on acrount of nwilc a forfeiture of all the personal e.^uite and im- 
moiioy won bjr gaming is, by st. 9 Anm.-, c. 1-1. prisonmeut for two 3 ears; vide ante, p. il 6 . 
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Lamb. 136. 
iJ Insl. lf*0. 76. 
3R. Abr. 78. 
Sumniary, 137. 


F. N. IJ. 219. 

3 Jii'-t. j 61. 
ll.sll. c. 22. 
I.aml>. 168, 4»,c. 
palii.. “3. 

•2 Dills. 3.30. 


C. Eiii. 291. 
f'cm. l.aiiib. 
170. 


OFFENCES AGAINST PUBLIC PEACE. Bk. J, 

Sect. 4. But granting that no bare words, in the judgment of 
law, carry in them so much terror a.s to amount to an affray, yet it 
seems certain, that in .some cases there may be an affray where 
there is no actual violence; a.s where a man arms himself with 
dangerous and iinu.sual weapons, in such a manner as will 
naturally cause a terror to the people, which is said to have been 
alvuays an ofl'eiicc at common law, and i.s strictly prohibited by 
many statutes. 

By 2 Edw. .'}. it is enacted, “ That no man, great nor small’ 
“ of what condition soever he be, except the king’s servants in 
*' his presence, and his ministers in executing of the king’s pre- 
“ cepts, or of their office, and such as be in their company assist- 
“ ing them, and also upon a cry made for arms to keep the peace, 
“ and the same in such places where such acts happen, be so 
“ hardy to come before the king’s Justices, or other of the king’s 
“ ministers doing their office, with force and arms, nor bring no 
“ force of affray of peace, nor to go nor ride armed by night nor 
“ by day, in fairs, markets, nor in the presence of the justices or 
“ other ministers, nor in no part elsewhere, upon pain to forfeit 
“ their armour to the king, and their bodies to prison, at the 

king’s pleasure. And that the king’s justices in their presence, 
“ sheriffs, and other ministers in their bailiwicks, lords of fran- 

chises, and their bailiff's in the same, and mayors and bailiff’s of 
“ cities and Iwronghs, within the same cities and boroughs, and 
" borough-holders, constables and wardens of the peace vvilhiu 
“ their wards, shall have power to execute this act: and that the 
“ justices a.ssigned, at their coming down into tlu; country, shall 
“ have power to impure how such officers and lords have exei- 
“ cised their offices in this ca.se, and to punish them whom they 
“ lind that have not done that which pertained to their office.s 
and this statute is further enforced by 7 Rich. 2. c. Id. and 
20. Rieh. 2. c. 1. 

And in the exposition of it the following points have been 
holden ; 

Sect. First, That any justice of peace, or other person who 
is empowered to execute this statute, may proceed thereon, either 
ex officio, or by force of a writ c..!t of chancery, formed upon the 
stalMtc, and tliai if he find atiy person in arms contrary to the 
form of the .statute, he may seize the arms, and commit the 
oit'mdcr to pri.son; and that he ought aloo to make a rcconl of 
hi.3 whole proceeding, and certify the same into chancery, where 
he proceeds by force of the said writ, or into the exche<pier, where 
he proceeds ex ojficio. 

Sect. 6. Sf.condi.y, That where a justice of peace, &c. pro¬ 
ceeds upon the saul wa it, he may not only imprison those whom he 
shall find offending agaiiKst the statute in his own view', but also 
those who shall be found, by an inquest taken before him, to have 
offended in such manner in his absence. And 1 do not see why 
he may not do the same where he proceeds ex (officio ; for seeing 
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the said writ hath no other foundation but tlie said statute, and is 
the most authentic explication thereof, it seemeth that the rules 
therein prescribed should be the best direction for all proceedings 
upon that statute. 

Sect. 7. Tmuoi.y, That the undor-slicrifF may execute the C. ElU. 294 . 
said writ, being directed to the sheriff, if it name him only by. the 
name of his office, and not by his proper name, and do not ex¬ 
pressly command him to act in his proper person. 

Sect. 8. Fourthly,, That a man caimot excuse the wearing 24 F.d. 3 , 33 . 
such armour in public, by alleging that such a one threatened 21 H. 7. 39. 
him, and ho wears it for the safety of his person from his assault. 

But it hath been resolved, that 110 one shall incur the penalty of 2 11. 7. 39. 
the said statute for assembling his neighbours and friends in his 
own house, against those who threaten to do him any violence 
therein, because a man’s house is as his castle. 


Sect. 9 . Fitj’hly, Tliat no wearing of arms is within the mean- 3 Mod. ti7. 
ing of this statute, unless it be accompanied with such circum- a Eidst. 330. 
stances as are apt to terrify the people ; from whence it seems 
clearly to follow, that persons of (piality are in no danger of 
offending against this statute by wearing common weapons, or 
having their usual nutnber of attendants with them for their orna¬ 
ment or defence, in such places, and ii])on such occasions, in which 
it is the coimnon fashion to make use of them, without cau.sing 
die least suspicion of an intention to commit any act of violence 
or disturbance of the pt'ace. And from the same ground it also Crom, 64. 
follows, that persons armed with jirivy coat.s of mail, to the in¬ 
tent to defend themselves against their adversari(;s, are not within 
the moaning of this statute, because they do nothing in terrorem 
jwpuli. 


Sect. 10. SixTHi.Y, ’riiat no person is wilhin the intention of Pop. 121,122. 
the said statute, who aims Jiiinself to sujipress dangerous rioters, 
rebels, or enemic.;, and endejfVours to suppress or resist such di.s- 
turbers of the peace or (juict of the realm; for persons who .so 
arm themselves .seem to be exempted out of the general words of 
the said statute, by that parf of the excejition, in the beginning 
thereof, which seems to allow' all persons to arm themselves, upon 
a cay made for arms, to keep tlio peace, in such placcis where 
such acts happen. 


As to the Second Point, viz. How far an aftiay may be sup- 
prc'sscd by a private person. 

Sect. II. It seems agreed, that any one who sees others fight¬ 
ing may lawfully part tiicni, and also stay them till the heat be 
over, and then deliver them to the constable, who may ejarry them 
before a justice of peace, in order to their liudiiig sureties for the 
peace. Also it is said, that any private person may stop those 
wliom he eIiuII see coining to join cither party; and from hence it 
.seems clearly to follow', that if a man receive a hurt from either 
party in thus endeai onriug to preserve the peace, he shall have 
Ins remedy by an action against him. Also upon the same ground, 
it seems equally reasonable, tliat if he unavoidably happen to hurt 
either party iii thus doing what the law both allows and commends, 

he 


Lamb, 131, 
3 In.st. 

2 lust. jj. 
22 E. 1. 41. 
Halt. c. a. 
Liimb. 131. 
Infra, s. 17. 


3 Inst. 138. 
Lamb. 131. 
Dull. c. 8 . 



490 


OFFENCES AGAINST PUBLIC PEACE. Bk. I. 


he may well justify it, inasmuch as lie is no way in fault; and the 
damage done to the other was occasioned by a laudable intention 
to do him a kindness. 


Lamb. 

Wait. c. 8. 

S Inat 158. 

13. F. Imp. $S, 
44:. 

lOK.r.TO. 

U lust. 63. 


Sect. J2. However it seems clear, that if either party be danger¬ 
ously wounded in such an affray, and a stander-by, endeavouring 
to arrest the other, be not able to take him without hurting, or 
even wounding him, yet he is no way liable to be punished for 
the same, inasmuch as he is bound, under pain of hne and impri¬ 
sonment, to arrest such an offender, and either detain him till it 
a])pcar whether the party will live or die,* or carry him before a 
Justice of peace, by whom he either is to be bailed or com¬ 
mitted, &c. 


As to the TiiiKi) Point, viz. How far an affray may be sup¬ 
pressed by a constable. 

s Inst. 1.58. Sect. 1.'). It seems agreed, that a constable is not only iin- 

private persons are, to part an affray which 
3 IL ri io. happens in his presence, but is also bound at his peril to use his 
best endeavours to this jnirposc ; and not only to do his utmost 
himself, but also to tieniund the assistance of others, which if they 
refuse to give him, they arc punishable with line and iniprison- 
nieiit. 


T.anil>. 1,'>2,133. 
l)alt.c. 1. 8. 
n. Sun-tv, 33. 
3(!. 

C. Kliz. 375. 

'.) K<1. 4. 36. 
Moor, 38-1. 

3 H. 4. 9. 

33 K. 4. .35. 

10 K<l. 4.18. 
.511.7.6. 

Sav. 97, 9il. 


.5 If. 7. 6. 

1 Koll. 338, 
3 ISulst. 330. 


13 F,d. 4. 9. 

7 Ed. 3.12. 
Dali. c.«. 67. 
Lamb. 133,134. 


Sect. 14. And it is saitl, that if a constable see persons cither 
actually engaged in an affray, as striking, or offering to strikt;, or 
drawing their weapons, &,c. or upon the very point of entering 
upon an affray, as where one shall threaten to kill, wound, or beat 
another, he may either carry the offender before a justice of the 
peace, to the cud that such justice may compel him to find sure¬ 
ties for the peace, &c. or he may imprison him of his own autho¬ 
rity for a reasonable time, till the heat shall be over, and also after¬ 
wards detain him till he find such ^nrety by obligation. But it 
seems, that he has no power to imprison such an offender in any 
other manner, or for any other jiurposc; for he cannot justify the 
committing an affrayer to gaol till he shall be punished for his 
offence; and it is said, that he onglit not to lay hands on those 
who barely contend with hot words, without any threats of per¬ 
sonal hurt, ainl that all which he can do in such a case, is to com¬ 
mand them under pain of imprisonment to avoid fighting. 

Sect. 15. But he is so far intricsted with a power over all 
actual affrays, that though he himself is a snffeicr by them, and 
therefore liable to be objected against, as likely to be partial in 
his own cause, yet he may suppress them; and therefore, if an 
assault be made upon him, be may not only defend himself, but 
also imprison the offender, in the same manner as if he were no 
way a parly. ^ 

Sect. 16. And if an affray be in a house, the constable may 
break open the doors to preserve the peace; and if affrayers fly 
lo a house, and he follow with fresh suit, he may break open the 
doors to take them. 
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Sect. 17< But it is said, that a constable hatli no power to an est 
a man for an affray done out of his own view, without a warrant 
from a justice of peace, unless a felony were done or likely to be 
done; for it is the proper business of a constable to preserve the 
peace, not to punish the breach of it; nor docs it follow from his 
having power to compel those to find sureties who break the 
peace in his presence, that he has the same power over those who 
break it in his absence, inasmuch as in such case it is most proper 
to be done by those who may examine the whole circumstances 
of the matter upoit oath, which a constable cannot do; yet it is 
said that he may carry those before a justice of peace, who were 
arrested by such as were present at an affray, and delivered by 
them into his hands. 

As to the Fourth Point, viz. In what manner an affray may 
be suppressed by a justice of peace. 

Sect. 18. There is no doubt but that he may and must do all 
such things to that purpose, which a private man or constable arc 
either enabled, or required by the law to do. But it is said, that 
he cannot without a warrant authorize the arrest of any person 
for an affray out of his view. Yet it seems clear, that in such 
ease he may make his warrant to bring the offender before him, in 
order to compel Jam to find sureties for the peace. 

Sect. 19. Also it seems, that a justice of peace has a greater 
power over one who has dangerously wounded another in an 
affray, than either a private person or a constable; for there does 
not seem to be any good authority, that these have any power at 
all to take sureties of such an offender; but it seems certain, that 
a justice of the peace has a discretionary power either to commit 
him, or to bail him, till the year and day bo past; but it is said, 
that he ought to be very cautious how he takes bail, if the wound 
be dangerous: for that if the party die, and the offender appear 
not, he is in danger of being* severely fined, if he shall appear, 
upon the whole ciicumstancos of the case, to have been too 
favourable. 

As to the Fin n Point, viz. In what manner the several kinds 
of affrays are to be puni.shcd. 

Sect. 20. It sufficiently ap])cars from the foregoing part of this 
chapter, how such affrays as arc accompanied with lorce and 
arms are to be dealt with upon the statute of Northampton. And 
therefore I shall only examine in this place, what penalties other 
affrays are liable unto. 

As to which it is to be observed, that all affrays in general are 
punished by fine and imprisonment, the measure of which is to 
be regulated by the discretion of the judges, according to the cir¬ 
cumstances of tl» case, which very much vary the nature of this 
crime, and in some cases make it so inconsiderable as scarce to 
deserve to be taken notice of; and in others make it an offence 
of a very heinous nature. 

As in the following instances: First, In respect to the dan- 

generous 


C. Eliz. 375. 
Owen, 105. 


Lamb. I."]. 
Dalt. c. 8. 


.Summary, 136. 
Dalu c. It. 

1). F. Imp. 6. 
12. .3.1. 

1411.8. 7. 
Mour, 468. 


Sec 38 Ed. 3. 
6,7. 


22 Ass. 56. 

5 Klod. 84. 

Summary, 36. 
c. 8. 

Fupliani, 153. 


Aleyn, 9. 



OFFENCES AGAINST PUBLIC PEACE. Bk. l. 


492 


Popliiiiii, 133. 
3 Imt. 13ii. 

I Sid. 186. 

1 XcL. 694. 


Moor, 563. 


12 Co. 101. 

1 Kob. 290. 
491. 

1 Mod. 186. 


'I'liV ulVciicr of 

luiikiii;^ ail 

iillV.iv ill a 
chiircli or 
ciiorcli-yurd. 


gerous tendency thereof. Secondly, In respect of the persons 
agaiiLst whom it is committed. Thirdly, In respect of the 
place wherein it liappeiis. 

Sect. 21 . And First, An alFray may receive an aggravation 
from the dangerous tendency thereof j as where persons coolly 
and deliberately engage in a duel, which cannot but be attended 
with the apparent danger of murder, and is not only an open 
defiance of the law, but carrrics with it a direct contempt of 
the justice of the nation, as putting men under a necessity of 
righting themselves; upon which cousiderations, persons con¬ 
victed of barely sending a challenge have been adjudged to pay 
a line of one hundred pounds, and to be imprisoiuid for one 
month without bail, and also to make a public acknowledgment 
of their olfence, and to be bound to their good behaviour. 

Sect.‘22. Secondly, An affray may receive an aggravation 
from the persons against wliom it is coniniitted ; as where the 
oflicers of justice are violently disturbed in the due execution of 
their office, as by the rescous of a person legally arrested, or the 
bare attempt to make such a rescous; for all the ministers of the 
law are under its more immediate protection. 

Sect. 2y. Thirdly, An affray may receive a further aggrava¬ 
tion from the place wherein it is committed ; and u])on this 
respect all affrays in the king’s court are so seven ly punished, as 
hath been shewn in Chapter G. Upon the same account also, 
all affrays in a cliur<4i or church-yard have been always es¬ 
teemed very heinous offence.s, as being very great iiulignities (o 
the Divine Majesty, to whose w'orship and service such jilace,^ 
are immediately dedicated. And upon this consideration, all 
irreverant behaviour in those places halii been esteemed so cri¬ 
minal by the makers of our laws, that they have not oidy se¬ 
verely punished such disturbances in them which are punisliable 
\\here\er they happen, as all actual affrays, &.c. but also sueli 
wliich, if dicy liappeii elsewhce, are not punishable at all, as 
bare (pnno isome words, and J.^en such which be eommeiidablc 
if done in another place, as arre,,^ is by virtue of legal process. 

But for the better understanding hereof, 1 sliall consider tlu- 
several statutes mude for this pin pose. 

Sirt. d-l. And first, it is enacted by 5 and G Edw. G. c. 4. 

“ 'Mial if any per-son whatsoever shall, by words only, quarrel, 

‘ chide, or brawl, in any cliurch or ehurch-yard, iliat then it shall 
“ bo lawful unto the ordinary of t)ic place where the same 
“ offence sliall be done, and proved by two lawful witnessc.s, to 
“ suspend every person so oflfending; that is to say, if he be 
“ a layman, ab iiigresnu ccclesie, and if he be a clerk, from the 
‘‘ miiii.stration of his office, for so long a time as the same ordi- 
" nary shall by his discretion think meet and convenient, acrord- 
“ ing to the fault.” 

Sect. 2o. And it is further enacted by the said statute, “ That 
“ if any person shall smite or lay any violent hands upon any 

other 
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“ otlier, either iii any church or church-yard, that then, ipso facto, 
“ every person so offiJiu’' ^ shall be deemed excommuiucate 
“ and be excluded from fellowship jmpany of Christ’!i 
“ congregation.” 

Sect. 21). And it is also further enacted by the said statute, 
“ That if any person shall maliciously strike any person with 
" any weapon in any church or church-yard, or shall draw any 
“ weapon in any church or church-yard, to the intent to strike 
“ another with the same weapon, that then every person so of- 
“ feuding, and thereof*being convicted by \erdict of twelve men, 
“ or by his own confession, or by two lawful witnesses, before 
“ iht' justices of assize, justices of oi/er and terminer, or justices 
" of peace in their sessions, by force of this act, shall be ail- 
“ judged by the same justices before whom such person shall be 
convicted, to have one of his ears cut ofl', &c. a)id besides that 
“ every such to be, and stand, ipso facto excommunicated, as 
aforesaid.” 


Sect. 27. And in the exposition hereof it hath been hdiden: 

First, That notwithstanding the wonls of the statute be 
expn'ssed, that ho who smites another in the church, &c. shall, 
ipso facto, be deemed excommunicate, yet there ought either to 
be a precedent conviction at law, which must be transmitted to 
th<; ordinary, or else the excommunication must be declared in 
ihe spiritual court upon a proper proof of the olience there ; for 
it is implied in every penal law, that no one shall incur the pe¬ 
nalty thereof, till ho be found guilty upon a lawful trial. Also it 
must be intended in the construction of this statute, that the ex- 
ronununication ought to appear judicially, for otherwise there 
i’ould be no absolution. 


Dyer, 

C. J.ic. Ki'.’. 

1 \ .-■n. 1 Ki. 

TJl. It9. 

Hell. »('). 

C. ‘M’.). 

1 JJiirr. S'lO. 
a 1 .( 1 . R:iv. t’.sU. 
10 ;Mod. (>,>. 

17 !\ 

1 Vi'ntri«, llO. 
IJ. 11, It, 
eao. 

B. Pixihib. 14. 


Sect. 28. Secondly, That he who strikes another in a church, 

?Cr. can no way exense himself, by shewing that the otlier as- ^ov iVi.* Sec 
s:mlU‘d him. W^'imo’s Bu- 

nomu:j,.) v(<l. -10, 47. 

Sect.‘29. Thirdly, That .churchwardens, or perhaps private i Samui.is, 14. 
persons, who whip boys for playing in the church, or pull oft’ the 
liats of those who obstinately refuse to take them oft' tlimnsclves, j 
or gendy lay their hands on those who disturb the performance 
of any part of divine service, and turn them out of the church, , 

arc not within the meaning of the statute. (1) 


Sect. 30. Also it is enacted by 1 Mary, sess. 2. c. 3. “ That if 
“ any person or persons, of their own pow'cr and autliority, shall 
“ willingly and of purpose by open and over*, ivord, fact, act, or 
“ tleed, maliciously or contemptuously molest, let, disturb, vex 

“ or 


The olTeuce of 
(lisidvbiiig (I., 
vine worsiii[>. 


tl)Tliis act contiun» three dibtinct clauses ic- 
veiled against llirec distinct ofl'cnccs in churches 
and church-yards, first, quarrelling, chiding, or 
brawling by words only. Secondly, smiting or 
laying violent hands. Thirdly, striking with a 
weapon; or drawing one wiUi intent U> strike. 
With respect to the two first offences the Ecclesias- 
tiral Court may proceed without any previous 


conviction at common law. But for the htsf of* 
fence, viz. striking with a weapon, or draning one 
witli intent to strike, though the party is declared, 
ipso facto, excommunicated, yet there, roust be a 
previous conviction at coninion law, and trans¬ 
mitted to the Ordinary before the sentence of ex- 
communication is pronounced. 1 Burr. 243. 
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“ or trouble, or by any other unlawful ways and means, disquiet, 
“ or misuse, any preacher who shall be licensed, allowed, or aii- 
“ thorized to preach by the queen’s highness, or by any arch- 
“ bisliop, or bishop of this realm, or by any other lawAil ordinary, 
" or by any of the universities of Oxford and Cambridge, or 
“ otherwise lawfully authorized or charged, by reason of his or 
“ their cure, benefice, or other spiritual promotion or charge, in 
" any of his, or their open sermon, 8cc. or if any person or per- 
" sons shall maliciously, willingly, or of purpose, molest, let, 
“ disturb, vex, disquiet, or otherwise trouble any parson, vicar, 
“ parish-priest, or curate, or any lawful priest, preparing, saying, 
“ doing, singing, ministering or celebrating the mass, or other 
“ such divine service, sacraments, or sacramentals, as wiis most 
“ commonly frequented and used in the last year of the reign 
“ of the late sovereign lord king Henry the Eighth, or that at 
any time hereafter should be set, allowed, set forth, or au- 
“ thorized by the queen’s majesty ; or if any person or persons 
" shall unlawfully, contemptuously, of their own power or au- 
“ thority. pull down, deface, spoil, or otherwise break any altar, 
" or altars, or any crucifix, or cross, in any church, chapel, «n- 
“ church-yard; cvey such oftiender and oft’eiidcrs, his or their 
“ aiders, procurers, or abettors, may be ap[)rehended by any 
" constable, or churchwarden of the place where such ollence 
“ shall be committed, or by any other officer or person then 
“ being present at the time of the said oftence; and being so 
“ apprehended shall be brought before some justice of peace, 
“ by whom they shall be committed forthwith, and within six 
days the matter shall be examined by the same, together with 
“ some other justices ; and on proof by two witnesses, or con- 
fession, the offender shall be committed for three months, and 
“ also till the next quarter sessions, where, if they repent, they 
“ .shall be diocharged upon giving sureties for their good beha- 
" viour for a year, and if they do not repent ffiey shall be com 
“ mitted till they do.” 

Sect. ;il. h hath been resolved, that the disturbance of a mi¬ 
nister in saying the present common prayer is within this statute ; 
for the express mention of such divine service as shouhl alter- 
wards be authorized by queen Mary, doth imj)licitly include such 
also as should be authorized by l.-cr successors; for since the 
king jjcver dies, .i prerogative given generally to one, goes oi 
course to others. 

Sect. 32. Also it is enacted by 1 Will, and Mary, c. 18. s. 19. 
“ That if any person shall willingly and of purpo'^e, maliciously 
“ or contemptuously come into any cathedral or parish-church, 
“ chapel, or other congregation permitted by the said act, and 
“ disquiet or disturb the same, or misuse any preacher or teacher, 
“ such persons, upon proof befoTe any justice of peace, by two 
“ or more sufficient witnesses, shall find two sureties to be bound 
by recognizance in the penal sum of fifty pounds, and on de- 
fault of such sureties shall be committed to prison, there to 
remain till the next general or quarter sessions, and upon con- 
“ viction of the said ofi’ence, at the said general or quarter ses- 
“ sions, sliall suffer the pain and penalty of twenty pounds.” 

t Sect. 
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f Sect. 3J, By 31 Geo. 3. c. 32. s. 10. the same is enacted Oconee of 

Catholics wlio shall conform to the tli- 
roctions of this .statute, is particularfy set forth in the ^ 

former part of this work. Ante, p-aa-t. 


3. Of Forcible Entries and Detainers. 

It seems that, at the common law, a man dis.soiscd of any lands, Umli. eis. 
or tenements, (if he could not prevail by fair means,) might law- 
fidly regain the possession thereof by force, (1) unless he were 
put to a necessity of bringing his action, by having neglected to 
re-enter in due time. 


Sect. 1. And it seems certain that even at this day, he who is Koilw.P 2 . 
wrongfully dispossessed of his goods, may justify the retaking of V<'lv. ira. 
them by force from the wrong-doer, if he refuse to redeliver 
them ; for the violence which happens through the resistance of iiai.Aiuiai..‘i4c. 
the wrongful possessor, being originally owing to his own fault, 3 Comm. 4. .*>. 
gives him no jiist cause of complaint, inasmuch as he might have 
])revenled it by doing as he ought. 


Sect. 2. But this indulgence of the common law, in suffering 
])orsons to regain the lands they were unlawfully deprived ot, 
having been found by experience to be very prejudicial to the 
public |)eacc, by giving an opportunity to powerful men, under 
the jnetcnct! of feigned titles, forcibly to eject their vveaker neigh¬ 
bours, and also by force to retain their wrongful possessions ; it 
was thought necessary by many severe laws to restrain all per¬ 
sons from the use of such violent methods of doing themselves 
justice. 


Sect. 3. However, even at this day, in an action of forcible ivif. 7 . 17 . • 
entry grounded on those laws, if the defendant make himself a <’• 3'-'. 
title winch is Ibiuul for him, he shall be dismissed without any u', ii 

iiKjuiry concerning the force. For how.soever In; may be punish- 29 . 
able at the king’s suit, for doing what is prohibited by statute, 

as 


(l)This dictum of Ilawkius has been qup.stiuucd. 
It 'is said that an indictment at common l.iw will 
lie lor a forcililo entry. From which it iiere'sa- 
rily folluns tluit .such forcible entry is illegal at 
eommoii law : see tlie case of R. v. J. Scott, .3 
Itiirr. 1098. In a subsequent case, of the King v, 
tVilson, 8 T. R. 357, which was an indictment at 
common law against twelve [>ersons for unlanfullii 
with force and arms, injuriously, and wilh a ilroug 
hand, having eittered into a certain mill, and in the 
possession of one M. Lc\>is, and him, the said M. 
Lewis, from the possession of tlio said premises, 
unlaufullif, injuriously, and u'ilh a id rang hand, ex¬ 
pelling him therufrom, aud upon demurrer it was 
objected, that the fai-ts as disclosed in this count 
amounted but to a trespa.ss, and not an indictable 
olFence. It was admitted that, if the indictment 
bad only charged the entry to have -been vi et 
amts, that it would only have amounted to a tres¬ 
pass, as implying no more force titan the construc¬ 
tive force which is implied in every tortious entry 
upon the land of another. But it was said that the 


words mnnii furli, and the entry being stated (i< 
have been made by twelve persons, shewed such 
actual force ns amounted to a breueh of the peace, 
and tliat the facts so charged aiuonnted to an 
indictalile offence. And it was so lield by the 
court. I'hc determination, however, did not seem 
to be quite satisfactory judging from the report 
of the case; for, on a subsequent day in the Temi, 
Loid Kenyon again adverted to the case, and .said, 
“ Perhaps some doubts may hereafter arisi;, re- 
s]>ecting what Mr. Serjeant Hawkins said, tliat 
at common law the party may enter with force 
into tliat to which he had a legal right. But 
without giving any opinion upon tliis dictum, one 
way or the other, but leaving it to be proved or 
disproved, whenever that question shall arise; all 
we wish to say is, that in our opinion this case leaves 
that question untouched—it appearing, by this 
indictment, that the defendants tintawfully en¬ 
tered, and therefore the court cannot intend that 
they had any title.'* 
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^ as a contemner of the laws and disturber of the peace, yet he 
^ shall not be liable to pay any damages for .it to the plaintitt’, 
whose injustice gave him the provocation in that inatiiier to right 
himself. 

Sed. 4. Since therefore offences of this nature are made such, 
not by the common law but by statute, 1 shall, for the belter 
uiulerstanding thereof, consider the several statutes relating to 
this subject. 

Sect. 5, And first, I find it agreed, that by S Edw'. 3. which is 
romnionly called the Statute of Northampton, if there be any 
use made of arms to strike a terror into the persons upon whom 
a forcible entry is made, any justice of peace, or other officer, 
who is within tiie purview of that statute, may both seize the 
arms for the king’s use, and also inn>risou the ofi’enders, but not 
restore the party injured to his possession; but the said statute 
having been fully set forth in the foregoing title “ Afl'ray,” I 
shall proceed to those statutes which more directly relate to this 
matter. 

Sect. 6. And first, it is enacted by 5 Rich. 2. c. 7. in the fol¬ 
lowing words : ‘‘ And also the king defendeth, that none from 
" henceforth make any entry into any lands and tenements, but 
“ in case w'here entry is given by the law; and in such case 
“ not with strong hand, nor with multitude of people, but only in 
" peaceable and easy manner. And if any man from henceforth 
“ do to the contrary, and thereof be duly convict, he shall be 
“ punished by imprisonment of his both, and thereof ransomed 
‘‘ at the king’s w'ill.” 

Sect. 7. But this statute being found by experience not suffi¬ 
ciently to have provided against the mischief iutendeii to be 
redressed by it, inasmuch as it gave no speedy remedy to the 
party injured against the wrong-doer, but left him to the com¬ 
mon course of proceeding by way of indictment or action, and 
made no pn-' ision at all against forcible detainers, it was thought 
necessary to supply these defects by other additional laws. 

And to this purpose it was further enacted by 15 Rich. 2. c. 2. 

“ ’I'hat the said statute, ami all others made against forcible eu- 
“ tries, &e. shali be fully exi cuted ; and further, tliat at all times 
“ that such forcible entries shall be made, ami complaint thereof 
Cometh to the justices of peace, or to any of them, that the 
“ same justices or justice take sufficient power of the county, 
“ and go to the place where the force is made ; and if they find 
“ any that hold such [>lace forcibly, after such entry made, 

“ they shall be taken and put in the next gaol, there to abide 
‘‘ convict by the record of the same justices or justice, until they 
“ have made fine and ransom to the king. And that all the 
people of the county, as well the sheriff as others, shall be 
“ attendant upon the same justices, to go and assist the same 
‘• justices to arrest such oflenders, upon pain of imprisonment, 

“ and to make fine to the king; and in the same manner it shall 
“ he done of them that make such forcible entries in benefices 
“ or offices of holy church.” 


•STiist. liU. 
I'rotii. 1(W. 
IJ.ill. c. t)(>. 


Sect. 
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Sect. 8. In the exposition of this statute it hath been holden. t 2 i. 
that one justice of peace may make a record of such a forcible Balt. c. 22 . 
holding, and that such retrord is not travcrsaLle, because thi; 
justice of peace, in making thereof, acts not as a minister but as 
a judge. 


Also it hath (a) lately been solemnly resolved in Colonel Lei^h- n.mii, 
ton’s Case, that the same justice may assess the fine for this offence, 
cither before the time of conviction, or after; but it is said, that 
such justice of peace hath no power to commit the offender to Cm.n. 
gaol, unless he do it immediately upon the fact, or unless the ^ • 

otfender shall afterwards refuse to find sureties for his good be- 

, . ® Zti'x 1 '. 

haviour. Hil. J. Goo. 2 . 

Stra. 79-1'. Ld. llayin. 1515. 

Also it was holden by the court in Leighton’s Case above- s.il!«-ui, 3r>3. 
mentioned, that if a person, against whom a complaint shall be 2 L. ll.iy. i5J t. 
made as having been guilty of a forcible entry, shall either tra- 
verse the entry or the force, or plead that he has been three as, ;jp.’ 
years in possession, the justice may summon a jury for the trial Siss. Cas. 289. 
of such traverse, for it is impossible to deteimine it upon view ; 
and if the justice have no power to try it, it would be easy for any 
one to elude the statute by the tender of such a traverse, and 
therefore by a necessary construction, the justice must needs 
have this power, as incidental to what is exjiressly given him. 


Sect. 9. But this statute being likewise veiy defective in many 
respects, as in not giving any remedy against those who were 
guilty of a forcible detainer after a peaceful entry; nor even 
against those who were guilty of both a forcible eiiti 7 and a for¬ 
cible detainer, if they were removed before the coming of a jus¬ 
tice of peace; and in not giving the justices of the peace any 
])o\ver to restore the parly injured by such force to his posses¬ 
sion ; and also in not fi.xing any pain on tin; sln*riff for not ol)e\- 
iiig the precepts of the justices in the <*xecution of the said 
statutes; it was further enacted by B Hen. 6. c. 9. " That from 
“ henc«‘forth where any doth make any forcible entry in lands 
“ and tenements, or other possessions, or them hold forcibly, 
“ after complaint thereof made within the same county where 
“ such entry is made, to the justices of the peace, or to one 
“ of them, by the party grieved, that the justices or justice so 
“ warned, within a convenient time shall cause, or one of them 
“ shall cause, the said statute to be duly executed, and that at 
“ the costs of the party so grieved.” 


Sect, 10. And it is further enacted by the said statute, “ That 
“ though such persons making such entries be present, or else 
“ departed before the coining of the said justices or justice, not- 
“ withstanding the same ju.stices or justice in some good town ne.\t 
“ to the teneini nts sc entered, or in some other convenient place 
according to their discretion, shall have, and either of tliem shall 
“ have, authority and power to inquire by the people of the same 
“ county, as well of them that make such forcible entries in lands 
and tenements, as of them which the same bold with force. 
“ And if it be found before any of them, that any doth contrary 
“ to this statute, then the said justices or justice shall cause to 
'VOL. I. K. K rcscizc 
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“ reseize the lands and tenements so entered or holdcn as afore, 
“ and shall put the party so put out in full possession of the 
“ same lands and tenements, so entered or holden as before.” 

Seci. 11. And it is further enacted by the said statute, “ That 
-'■.when the said justices or justice make such inquiries as before, 
“ they shall make, or one of them shall make, their warrants and 
" precepts to be directed to the sherifl’ of the same county, eoin- 
“ n’.anding him of the king’s behalf, to cause to come b«!roie 
‘‘ them, and every of them, sufticienf and different persons, 
“ dwelling next about the lands so entered !is biffore, to inquiie 
“ of such entries, whereof every man which shall be iinpaiielled 
“ to inquire into this behalf, shall have land or teiiemenl of the 
“yearly value of forty shillings by the year, at the least, above 
“ reprizes, and that the sheriff return issues upon every of them 
“ at the day of the first precept returnable, twenty shillings, and at 
“ the second day forty shillings, and at the third time an hniulri'd 
“ shillings, and at evciy day after Ihe double. And if any sheiill' 
“ or bailiff within a franchise, having return of the king’s writ, be 
“ slack, and make not execution duly of the said precepts to him 
“ directed to make such inquiries, that he shall forfeit to the 
“ king twenty pounds for every default, and moreover shall niaki' 
“ fine and ransom to the king. And that as well the justices or 
“justice aforesaid, as the justices of assize, shall have power to 
“ hear and determine such defaults of the said sheriff's and bai- 
“ lift’s, at the suit of the king, or of the party grived, 8cc.” 

See/. 12. And it is further enacted by the said statute, “ 'Phat 
“ mayors, justices or justice of peace, sheriff's and bailiii’s of 
“ cities, towns, and boroughs, having franchise, havi' in the said 
“ cities, towns, and boroughs, like power tt» nnnove such entries, 
“ and in other articles aforesaid, rising within the same, as the 
“justices of peace, and sheriff’s in counties and countries afore- 
“ said have.” 

Se<i. )3. But it is provided by the said statute, “ That they 
“ who keep their possession^ with force in any lands and tene- 
“ nicnts, whereof they or their ancestors, or they whose estate 
“ they have in such lauds and tenements, have continued their 
“ possessions in the sai :e by lurce years or more, be not eudu- 
“ inaged by f(»rcc of this statutii.” 

See/. 14. And the said proviso was further enforced and ex¬ 
plained by .31 Eliz. c. 11. by which it is decl rred and enacted, 
“ That no restitution upon any indictment of forcible enliy, or 
“ holding with force, be made to any person, if the person so 
“ indicted hath had the occupation, or been in quiet possession, 
“ for the space of three whole years together, next before the day 
“ of such indictment so found, and his estate therein not ended; 

“ w hich the party indicted may allege for stay of restitution, and 
“ restitution to slay till that be tried, if the other will deny or 
“ traverse the same. And if the same allegation be tried against 
“ the same person so indicted, he is to pay such costs and da- 
“ mages to the other party, as shall be assessed by the judges or 
■' justices before whom the same shall be tried; the same costs 

“ and 
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** and damages to be recovered and levied, as is usual for costs 
“ and damages contained in judgments upon other actions.” 

.Seri. Jo. In the construction of these statutes it was holdeii, Cmn.loi. 
that if a lessee lor years, or copjholder, be ousted, and the lessor, 
or lord, ilisseised, and such ouster, as well as disseisin, be found 
in an indictment of forcible entry, the court may in their <liscre- 
tion award a restitution of possession to such lessee or copy¬ 
holder; which was, by necessary consequence, a reseisin of the Velv. 8i. 
fi'c'chold also, whether t^c lessor or lord had <Iesired or oj)posed Cun. i Leun, 
it. But it was a great (luestion, whether a lessee for years, or a 
copyholder, being ousted by tin: lessor or lord, could have a resti¬ 
tution of their jjossessiou within the equity of 8 Hen. (i. the 
words whereof as to this purpose are, “ that the justice shall re- 
“ seize the lands, &c.” by which it seems to be implied, that the (’rom. 7i. 
party must be ousted of such an estate therein, whereof he may 
Ijc said to be seised, which must be a freehold at least. raoesLi,';?. 

Si’ii. If). But to remove this doubt, it is enacted 21 Jac. 1. 
c. “ 'J'hat such judges, justices, or justice of the peace, as, 

“ by reason of any act or acts of parliament then in force, were 
“ authorized and cnahled, iqron inquiry, to give restitution of 
“ possession unto tenants of any estate of freehold, of their lands 
“ or tenements, which shall be entered upon with force, or from 
“ them withholden by force, shall, by reason of that act, have the 
“ like and the same authority and ability from henceforth (upon 
“ indictment of such forcible entries, or forcible withholding be- 
” hu e them duly found) to give like restitution of possession unto 
tenants for term of years, tenants by copy of court-roll, guar- 
dia))s by kiiight’s-service, tenants by e/egit, statute-merchant 
“ and staj)le, of lands or tenements, % them so holden, which 
shall be entered upon by force, or holden from them by force.” 

Sect. 17. But it hath been holden, that a tenant by the vcjge 1 SJ. 
is not within this statute, because he is lUit within the express Sw O. Lu. (> 1 , 
words: sed riiueiv; for since such j)ersou hath no other evidence 
ot his title but by the copy of Cv-urt-roll, he seems at least to l)e 
within the meaning, if jiot witlnn tht; words of the statute. How¬ 
ever it si-ems clear, that if a lessor eject his lessee for years, and 
altcrwards be forcibly put out of possession again by such lessee, 
he hath no remedy for a restitution by force, of any of the above- 
mentioneil statutes; for he cannot have it by 8 Hen. (i. because Vide Salk.687. 
he always continued seised of the freehold, and clearly he is not Cnm!. 7i. let:. 
within 21 .Tac. J. c. 15. Dali. c. 77. 

Sect. 18. How'cvcr, there seems to be no doubt but that a jus- Lamb. 165 , 
tice of peace, &c. may, in either of the said cases, remove the Croni.7i.^ 
force, and commit the ofleuder, &c. 

Sed. 19. Having t’lus set forth the several statutes relating to Strange, 443 . 
this subject, together with the mischiefs which occasioned them, 794. 
and the .several defects of each of them, I shall, for the better 
understanding of them all in general, proceed to examine the 
following particulars: 

i. What shall be esteemed an entry within tliese statutes. 


K K 2 


2. What 
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Croni. 70. 
Dak. c. 77. 


Crom. 69. 

Dalt. r. 77. 
Con. C. Car. 
486. 

2 Corn. Dif;. 
C>63. 

Cron). 69. 
Dalt.c. 77. 
B.2.C.S9. S.4. 


Crom. 69. 
Diilt. r.77. 
Co. 1 jt. 256. 


Cro)ii. o9. 
DhU, c. 77. 
2J1. 7. 16. 


).amb. 140, 
Dalt. e. 77. 
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2. What entry is to be adjudged torciblc. 

3. What detainer shall be adjudged forcible. 

4.. In respect of what kind of possessions one may be guilty 
of such forcible entry or detainer. 

’ .'5. What persons may be guilty thereof. 

G. What ought to he the form of a record grounded upon 
these .statutes. 

7. Of what kind of possessions a restitution is to be awarded. 

8. To whom such restitution ought to be made. 

{). By whom, and in what manner, it is to be, awarded and 
given. 

10. In what cases it nmy be barred by the coutiuuaiice ol a 
possession for throe years. 

11. For what other causes it may be stayed. 

12. How it may be superseded before it is c.\efuted. 

1.3. How it may be set aside after it is executed. 

As to the Fikst Point, viz. What shall be esteemed an entry 
within these statutes. 

Sect. 20. It seems certain, that if one who prtjtcnds a title to 
lands, barely go over them, either with or without a great 1111111 - 
her of attendants, aimed or unarmed, in his way to the I’hiirdi, 
or market, or for such like purpose, willionl doing any aet.xvhicb 
either expressly or impliedly amounts to a claim ol .sueh lands, 
he cannot be said to make an entry thereinto within the meaning 
of these statutes. 

Sect. 21. Yet ill such case, if he make an actual claim with 
any circumstances of force or terror, he seems to be guilty ol a 
forcible entry within 1 and !5 Rich. 2. whether bis adversary 
actuail) (juit his possession or not. 

L 

Sect. 22. Also all those who aecompany a man when he makes 
a forcible entry shall be adjudged to enter with him, within the 
iiit.ent of these laws, whether i';cy actually came upon the lamLs, 
or not. 

Sect. 23. So also shall tliose who, having an estate in land by 
a defeasible title, coiitiiuie with force in the possession thereof, 
after a claim made by one who had a right of < ntry thereto. 

Sect. 24. But he who barely agrees to a forcible entry made 
to his use, without his knowledge or privity, shall not be ad¬ 
judged to make an entry within these statutes, because he no 
way concurred in or promoted the force. 

As to the Second Point, viz. What entry is to be adjudged 
forcible. 

Sect. 2.5, It seems clear tiiat it ought to be accompanied with 
some circumstances of actual violence or terror i and therefore 

that 
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that an entry which had no other force than such as is implied by Co. Lit. 257 . 

the law ill every trespass whatsoever, is not within these statutes. Hale, i:J8, 

. 1 Sid. 101. 

And therefore, for the better understanding liereof, 1 shall 1 Lev. 90 . 
consider, 

1. In respect of what acts of violence an entry may be std- 
judged forcible. 

2. In respect of what circumstances of terror. 

As to the first of these particulars, viz. In respect of what acts 
of violence an entry may be adjudged forcible. 

Sect. 2fi. It seems to be agreed, that an entry may be said to 
be forcible not only in respect of a violence actually done to the 
person of a man, as by beating him if he refuse to relinquish his 
possession, but also in respect of any other kind of violence in Sum. lie. 138. 
the luanncr of the entry, as by breaking open the doors of a 
house, whether any person be in it at the same time or not, espe- (u')^Si.e I’lex 
<-i!illy if it be a dwelling-lioiise, (a) and perhaps also by any act JJatlmrst, 
of outragi! after the enlry, as by carrying away the party’s goods, 

(i)&.c. which being found in an assise of novel dirsemii, w'illmake joijsou, 
the defendant a disseisor with force, and subject him to fine and 3 Burr. 1702. 
imprisunment. And, according to some opinions, an entry may 
In; said to be forcible from the bare drawing up of a latch, or mi. i7. 
pulling back the bolt of a door; but surely such inconsiderable 2 Inst. 23j, 
eii(;uni.stances as these, which commonly pass between neighbour ^ 
and neighbour, without any offence at all, can never bring a man Crom. 70.* 
within the meaning of these slatutits, which speak of entries with Moor, 

''troug hanil, or multitude of people; and it hath been holden, I-’*"'**- 
that an entry into a house through a window, or by opening a 
d<>or with a key, is not forcible. And it is said, that if one find 
a man out of his houst*, :uul forcibly withhold him from return¬ 
ing to it, and send persons to take peaceable possession thereof, 
in the parh’s absence, yet ho is not guilty of a Ibrcible entry, in- 
a.«much as he did no violence to the lions*;, but only to the per¬ 
son of the oth*‘r. But pcihaps this opinion may justly be ques- 
tiom;d, bi’causc though the force bo not actually done upon the 
land, nor in the very act of the entry, yet since it is used w'ith an 
immediate intent to make such entry, ami is the only cause it 
met with no opposition, surely it cannot,be said that the entry is 
without force, which, whether it be upon or off the land, seems 
equally within the statute. 

As to the second particular, viz. In respect of what cirenm- 
stances of toiror an entry may be adjudged forcible. 

Sect. 27 . It is to be observed, that wherever a man, either by Sumraary, 128. 
his behaviour or speech, at the time of his entry, gives those who 
are in ])osscssion of the tenements which he claims, just cause 
to fear that he will do them some bodily hurt, if they will not 
give way to him, his entry is esteemed forcible, whether he 1011.7.12. 
cause such a terror by carrying with him such an unusual num- tirom.fi!!. 
her of .servants, or by arming himself in such a manner, as 
plainly intimates a de.sign to back his pretensions by force, or by 
actually threatening to kill, maim, or beat those who shall con- 
tinue in possession, or by giving out such speeches as plainly .-tbovc citctl. 
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Ij. Duress, 12. 
If). 

1 lust. 2.1,3. 
Dalt. c. 77. 


Lamb. 113, 


Sumin'iry, 13fi. 


f.amb. 11.S. 
(tuiu. 70. 7.'!. 

Snuiiii.iiY, 1.)!,). 

D.sK. 0.77. 

('. .T,ic. 102. 


(,.) J .■'1.1. tO.i. 
1 1.1-v. 0(1. 

1 Ksb. 

(,'i; C..U'. -U, 


(0 C. Car. 201. 
((/) 20 JI. 0. II. 
22 H. 6. ;!:3. 

15. force, 7. 

C. Car. 201 . 

(e', C. Car. 201. 
(/>C.(:-u-.4bw 
Dali. (. ir, 
r. J.ir. 18. 

(h) Cri'.>i. t’,0. 
Li'iib. 111. 
Dab. e. 

1 J!..d. TX 

2 Kel). 700, 


imply a purpose of using force against those who shall make any 
resistance; as if one say that be will keep his possession in spite 
of all men, &<;. 

Sect. 38. lint it secmelh that no entry .shall be jiulgcil forcible 
from any threatening to spoil another’s goods, or to destroy his 
cattle, or to do him any other such like damage which is not 
personal. 

Seel. 2f>. However, it is clear, that it may, be committed by a 
single person as well as by twenty. 

As to the Tuiro Point, viz. What detainer is to be adjudged 
forcible. 

Seel. 30. It sc emeth certain, that the same circumstances of 
violence or terror, which will made an entry forcible, will make a 
detainer forcible also: from whence it seems to follow, that who¬ 
ever keeps in his house an unusual number of people, or unusual 
weapons, or threatens to do some bodily hurt to the former pos- 
.sessor, if he dare return, shall be adjmlgcd guilty of a forcible 
detainer, though no attempt bo made to re-enter; and it hath 
been said, that he also shall come under the like construction, 
who places men at a di.stancc from the house, in order to assault 
any one who shall attempt to make an entry into it; and that he 
also is in like manner guilty who shuts his doors against a Justice 
of peace coming to view the force, and obstinately refuses to let 
him come in: but it is said, that a man ought not to be adjudgeil 
guilty of this offence, for barely refusing to go out of a hou.se, 
and continuing therein in despite of another. 

As to the Fourth Point, viz. In respect of what kind of 
possessions one may lie guilty of a forcible entiy or detainer 
w ithin those statutes. 

>Sect. .31. It seems clear, that one may come within the danger 
thereof bv a force done lo ecclesiastical possessions, as («) 
ch.'.rcht •. {Ij) vicarage-houses &,c. as much as if the same were 
done to any temporal inherita icc.' Also it hath been holdeii for 
a general rule, that one may be indicted for a forcible entry into 
any .'.ucli incorporeal iiereditaiuent, for which a (r) writ of entry 
will lie, either by the common law, as for (d) rent, or by statule, 
a.- for (f) tithes, &c. Hut I do not lind any good authority, that 
such an indictment will lie for a (f) common or (g) office; but 
it seems agreed, that an indictment of foicible detainer lies 
against any one, whether he be the terre-teiumt or a stranger, 
who shall forcibly disturb the lawful (/i) proprietor hi the enjoy¬ 
ment of any of the above-mentioned posses.sions; as by vioh-ntly 
resisting a lord in his distress for a rent, or by menacing a com¬ 
moner with bodily hurt, if lie dare put in his beasts into the com¬ 
mon, &c. Yet it seems clear, that no one can come within the 
ilanger of these statutes by a violence offered to another in 
resj'i.ct of a way, or such like easement, which is no possession. 
Also it .seerneth, that a man cannot be convicted iipcn view', by 
force of l.> Rich. 3. of a forcible detainer of any such tenement, 
wherein he cannot be said to have made a precedent forcible 

entry. 
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entry, because that statute gives the justices a jurisdiction of no Videiufra,s.4o. 
other forcible detainer, but what follows a forcible entry. ^ 

As to the Fifth Point, riz. Who may be guilty of a forcible 
entry or detainer within these statutes. 

Sect. ‘i 2 . It .seems clear, that no one can come within the in¬ 
tention thereof by any force whatsoever done by him in entering 
into a tenement, ivhcreof he himself had the sole and lawful pos¬ 
session, both at and before the time of such entiy; as by break¬ 
ing open the door of his own dwelling-house, or of a castle, which Moor, ?«<>. 
is Ills own inheritance, Init forcibly dct<Tiued from him by one C. Jac. J«. 
who claims the bare custody of it; or by forcibly entering into ^ 
the land in the possession of his own lessee at will. Sed (jiiarc. 

Sect, 88 . But it seems clear, that a joint-tenant, or tenant in g Ed. 4 . f». ii). 
common, may offend against the purport of these statiite.s, either lo H. 7. 27. 

!)}• forcibly ejecting, or forcibly holding out his companion; for 
though the entry of such a tenant be lawful per mi/ et per lout, n. i\. n. 174 .’ 
.so that he cannot in any case be punished in an action of tres¬ 
pass at the common law, yet the lawfulness of his entry no way 
excu.ses the violence, or lessens the injury done to his companion, 
and consequently an indictment of forcible entry into a moiety of 224 . 
a manor, tfcc. is good. Palmer, 4J9. 

Seel. 84. Also if a man have been in possession of land for 
ni'ver so long a time, by a defeasible title, and another, who hath 
a iiirlit of «‘ntiy thert'iinto, make a claim, and yet such wrongful 
possessor still cf>ntinue his occupation with force and arms, he is Co. I.i<. 2.111, 
pniiislial>lc for a forcible entry and dclaitier against the purport 
of llie.se statutes, liccau.se all the e.state whereof he w’as seised ku. 

lu'foni siicli claim was wholly defeatcil by it, and his continuance o. 77. 
in pos.se.ssion afterwards amounted in the judgment of law to a 
new entry. 

Sect. 8.5. It is said, that an infant or feme covert may be guilty DaK. c. 77. 
within the intention of the .statutes, in re.spect of such actual vio- 


Co. Lit. 3.'77. 


leiicc as shall be done by them in penson, but not in respect of 
what shall be done by others at their command, because all such 
commands of theirs arc void : also it is said, that a feme covert 
may l>e imprisoned for such offence, but that an infant ought not, 1 H ilo, 21 . 
because ho shall not be subject to corporal punishment by Ibrcc 1"'!’-'iJ.'t.j. 
of the general words of any .statute wherein he is not expressly 
named. 

As to the Sixth Point, viz. What ought to be the form of a 
record groundeil upon these statutes: it hath been resolved, 

Sect. 8(). First, That it is sufficient in the caption of such an 
indictment to say, that it was taken before A. B. and C. D. jus- Palrm'i-, 277 . 
liciariis ad pacem domini regis conservandmn assigiiatis, without C* 
shewing that they had authority to hear and determine felonies 
and trespasses; for the statute enables all justices of peace, as 
such, to take such indictments. 

Sect. 37 . Seconhly, It hath also been resolved, that the Dalt. c. 81. 
(cnement in which the force was committed must be described 
with convenient certainty, for otherwise the defendant will neither 5 jygg* 

know 
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know the .special charge to which he is to make his defence, 
neither will the jn.sticcs or sherilF know how to restore the 
injured party to his possession; and from hence it follows, that 
an indictment of a foirible entry into a (a) tenement (which may 
signify any thing whatsoever), (/>)wherein a man may liave an 
estate of freeholil, or into a house (<;) or tenement, or into two 
cldses of meadow (d) or pa.sture, or into a rood (c) or half a rood 
of land, or into (/') certain lands belonging to such a house, or 
into such a house, without shew'iug in what (g) town it lies, or 
into a {h) teiieincnt, with the appurtenaneps, called Truepenny in 
1). is not good. 

But it hath been re.solvcd, that an indictment for a forcible 
entry in (i) domum mnnsioimk'm, she messiiagium, &r. is good, for 
these w'ords are equipollent: also that such an indictment for an 
entry into a {k) close, called Seijeant Hern’s close, &c. without 
adding the mimher of acres, is good, for here is as much cer¬ 
tainty as is required in an ejectment. And it hath been ad- 
judgeil, that such indictment may be void as to such part thereof 
only which is uncertain, and good for so much as is certain, and 
therefore that an indictment for a forcible entry into a house, and 
certain acres of land thereto belonging, may be quashed as to the 
land, and stand good as to the house. 

6'cct. ;)8. TiiiiinLY, It hath been also resolved, that an in¬ 
dictment on 5 or 15 Rich. 2. needs not shew who liad the free¬ 
hold at the time of the force, because those statutes seem equally 
to puiii.sli all force of this kind, without any way regarding what 
estate the party had on whom it was made; yet it seems, lhat 
such an indictment ought to shew that such an entry was made 
on the possession of some person wlio had some e.state in the 
tenements, either as a freeholder or les.see for years, &c. for 
olhorwi.se it doth not appear that sneh mitry was made injurious 
to any one. But il is said, that an indictment on 8 Hen. 6. must 
shew, that tiie place wherein the force was committed was the 
freehold ol the parly grieved at the time of such force; and, 
therefore, that it is not sufficient to say, that the defendant with 
.strong hand. See. entered into such a house, vxistem iiherum tene- 
nienfnm J. S. 6;r, without saying, tnllnnc exisfens Uberum teiic- 
mentuni .7. .S', for otherwi-e it n. -y be intended, that it was his 
frcehohl at the time of the indiclment only, and not at the time 
of the force; and according to the general opinion, an indictment 
on that .statute cannot wairant an award of res*itution, unless it 
iiiid that the paity was .seised at the time. 

Yet it is said, that tlie want of such an express liiiding may be 
.supplied by such words as necessarily imply, that the party was 
seised at the time of the force: as where it is expressly laid 
that the ilefendant disseised J. S. &c. which is impossible, unless 
he had been seised of the freehold at the same time; and it hath 
been said, that it is sufficient in such an indictment to say lhat 
the paity was jmsessionaim pro lermino vitm, without using the 
word scisiliis, Sfc. for the same propriety of expression is not re¬ 
quired in indictments as pleadings; sed quaere. 


Also 
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Also it is said, that if it do appear either in such an express or 
implicit manner, that the party injured had the freehold of the 
land at the time of the force, it is not necessary' to shew further 
what estate in particular he had therein, or by what title he 
claims the same; for it is not the title but the possession which 
is in question. 

And upon the like ground it hath been adjudged, that an in- 2R. Abr. ao. 
dictmont on the said statute for entering on my farmer, and for¬ 
cibly expelling him, ^nd disseising me, is good, without shewing 
what estate such farmer nad; for it is sullicient to show that he 
had the possession, and the injury coinplaiucd of is the forcible 
disseisin done to me, which, being the main point of the indict¬ 
ment, if it be sufficiently set forth in substance, the indictment is 
good: yet in this very case, the want of shewing that such farmer 
was ousted would have been an incurable fault; because his Yflv.i6:». 
possession being my possession, unless he were ousted, 1 could 
not be disseised. 

Also it hath been holden, that as an indictment on 8 lien. G. Farrcbl. 
must shew that tiie party who is pul out of possession was seised 
of a freehold, in order to bring him within the purview of that 
statute, so also an indictment on 21 Jac. 1. c. lo. must show, 
that the parly injured was possessed of such an estate as will 
bring iiim within the provision of that act; and upon this ground 
it hath been resolved, that such au Indictment, setting forth in i Vcii. JiOC. 
general, that the party was j»ossessed, or that he was possessed 
for a certain term, without adding that it was for years, is not l Sid. 102. 
good: for in the first case it may be intended, that he was pos- 
sessed only by virtue of a lease at will; and in the second, that Salk. 260. ' 
he was possessed of a term for life; in neither of which cases he Fiurcsl. 123. 
is uilhin the benelit of 21 .lac. 1. c. lo. Vet it hath been said, 
that the possession of such an estate as is within that statute, is 
sufficiently set forth in the reciting part of an indictment, as thus, 
tfund cum ,1. S. was possessed for a certain term of years, and, 1 Mod. 73. 
being so jiossesscd, was, by strong hand, &c. put out of posses- 
.sion. Sec. without au) direct al4-gatiou of such a possession. 

Sect. SO- rotJKTiii.Y, It hath been resolved, that a repugnancy 
in setting forth the offence in an indictment upon any of these 
statutes, is an ificurable fault; and upon this foundation it hath 
be«Mi ailjudgcd, that an iudictinetit on 8 lieu. 0. setting forth, 
that the ilefeudants pacijice inlraverunt, Ac. et euni adtunc cl ibi~ Alejn, ho. 
dem vi ct armis dmcmcerioit, or that J. S. was seised and pos- 
sessed, is void. And it hath also been adjudged, that an indict- p„pi,ani, eoA. 
ment on 21 Jac. 1. setting forth, that the party injured was pos- Raymond, or. 
sessed of a term for years, or of a copyhold estate, and that the 
defendants with strong hand ousted and disseised him, is void; 
because it is absurd and contradictory to set forth a disseisin of 
sucli an estate whc'cof it is impossible that any man can be dis¬ 
seised. Also it hath been holden, that an indictment on 8 Hen. 0. 
setting forth a disseisin of land, adtanc et adhuc existem liberum 
/cncmcntiim ,I.S. is void for i<^s repugnancy, inasmuch as it im- u Roll.;? it. 
plies, that J. S. always continued in possession, which, if it be g 
I rue, makes it impossible that he could be disseised at all; but r iiid. 102. 

some 
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some have said that this seeming repugnancy may be reconciled, 
by intending tliat the disseisee might re-enter after the time of 
the disseisin, and before the hnding of the indictment. However, 
it seems clear that, if the words adhuc extratenet be added, such 
a repugnancy cannot be helped by any intendment; and that no 
restitution can be awarded on such an indictment, whether those 
words adknc exlratenet be in it or not, because the party grieved 
apfiears by the indictment itself to have had the freehold at the 
time of the finding thereof. 


2 R. Abr. 80. 


('. .I.IC. lit, 20 . 

Yelv. ;j'>. 


ft. U. Hill. 

1708. 


Sect. 40. Fifthly, It hath been resolved, that an indictment 
of a forcible detainer, without shewing that the defendant made 
an entry into the same lands, is not good; because the statute 
doth not [nohibit one, who hath always been in possession, to 
maintain the same with force. And it seems clear, that a con¬ 
viction of a forcible detainer upon vieiv, by fonic of 1.5 llich. ‘J. 
cannot be good, unless it shew that the defendant was also guilty 
I'alm. lOj, 1%, of a ‘brcible entry; for the words of that statute are, “ that at all 
“ times that such forcible entries are made, and complaint thereof 
“ coineth to the justices, that the same justices, &c. shall go, 

“ 8tc. and if they find any that hold such place forcibly, after such 
“ entry made, &c.” by which it is plain, that the justices have no 
jurisdiction by force of this statute, but where the entry, as w(;ll 
as detainer, was forcible. Yet in Leighton’s Case it was re¬ 
solved, that such a forcible entry is sufficiently set forth in the 
complaint recited in such conviction; and it is plain, that the 
statute could not intend that the forcible entry should be viewed, 
because it is to precede the proceedings of the justices: but per¬ 
haps it is the better opinion, that an indictment Hpj)ii 8 Hen. (>. 
setting forth an entry and forcible detainer, without shewing whe ¬ 
ther the entry were forcible or peaceable, is good; for there is 
no nuMliuiU between a forcible and peaceable entry; and an entry 
not alleged to have been forcible, shall be intended to have been 
]>caceable; or if not .so, yet it seems to be no way material, whe¬ 
ther it siiail be taken to hav<- bemi forcible or peaceable, because 
in either case it is equally w ithiu the statute, the words whereof 
as to this purpose are, “ Wlitrc any <loth make forcible entry in 
“ lands and tenenien<s, or otiicr possessions, or them hold for- 
" cibly;” by which it appears, that a forcibh’- detainer is a dis¬ 
tinct ofi'ence from that of a forcible entry, and no'way depending 
on it; and my Ijord Chief .lustice Holt seemed to be of this 
opinion in Leighton’s Case above-mentioned. However, it seems 
to be certain, that, if a bill both for a forcible entry and forcible 
detainer, be preferred to a grand jury, and found ignommm as to 
the entry witli force, and biUit vera as to the detainer, it will not 
warrant an award of restitution, but is void, because the grand 
jury cannot find a bill true for part, («) and false for part, as a 
petit jury may. 
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1 .Sill. or. 09. 
•nt. 

2 Kell. i>0.). 

\ i'leiiifi.i, '..SO, 
1!. 2. c. I 


(id Vii’i- Rtx r. 
C.n'i'.T. '325. 


S.ilk. .'tiO. 

15. I'Wce. la. 
(.xinb. 158. 
Dull. c. 81. 
Suinni-ary, 1 v>. 
Hai(i. Ca. 171. 

Savil, ca. 

sifiiiim', -171. 


Sect. 41. Sixthly, It hath been resolved, that no indictment 
can wairant an aw'ard of restitution, unless it find that the wrong¬ 
doer both ousted the party grieved, and also contimieth his pos¬ 
session at the time of the finding of the indictment; for it is a 
repugnancy to award restitution of possession to one who never 

was 
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wlEis in possession, and it is vain to award it to one who doth not 
appear to have lost it. 

Sect. 42. Sevrnthly, It hath been resolved, that the time 
and place of tlie disseisin arc sudicieiitly set forth in an indict¬ 
ment, alleging that the defendant ta/i die iniravit, Sfc. et ipsuni 
yL B. maun forli dmcisivil, without adding the w'ords adtunc et 
ibidem; for inasmuch as the entry and disseisin arc both of them C. Jac. 4i. isi. 
of the same nature, and the one of them naturally tends to cause 
the other, it is implied, that they both happened at the same 
time; and the forcitHe ^ntcy being the principal offence within 
the purview of these statutes, and the disseisin being only added 
to shew that the party grieved hath a right to a restitution, as to 
which the day of the disseisin is no way material, it scemeth to be 
over-nice to require a precise exactness in setting it forth ; neither B. 2.c. 23. #.8S. 
can it be to any purpose to allege that the disseisin was at the 
same place with the entry, since it appears from the nature of the 
thing that it could not but be so. Yet in an indictment of mur¬ 
der it is perhaps a fatal mistake, not expressly to shew the day 
and place of the stroke, as wadi as of the assault, because these 
olVences are of dillerc'ut kinds, the one being orly a trespass, and 
the other a felony, and may well be intended to have happened 
at dirtorent times ami places: and the giving «)f the stroke, being 
the principal otfence, ought to be set forth wdth the most exact 
c<'rlainty. 

Sect. IIj. Eichtuly, It hath been resolved, that a disseisin is S.ivri-, 22,'>. 
sutiiciently set forth, by alleging that the defendant entered, &c. q*) 
into such a tenement ami clisseised the party, without adding (r) c. Eliz.»6. 
cither the words {a) i//ii i/i}, or (5) expidil, (c) imlc, for the word Con. Noy, 180. 
disseisicit implies as much. 

Seel. -1 b NiNTtti.Y, It hath been resolved, that an indictment M|ul. 235. 
which pursues the words of the statute, iji alleging an entry, &.c. 
to have been made manu forli, need not expressly also to say, that y (jul*. vss, 
it was made vi cf ormis, because that is implied. Also it is said, B.i.r.25.s!)2. 
that as ihe want of those words will not vitiate an indictment 
which pursues the statute, so neither will the using of them make <; kH). i 33. 
good an indictment which does not pursue it; yet it hath been 
resolved, that such an indictment may be good without mention- fw'i. 

iiig any complitiiit, though the statute seems to require it; for it ^Bmi. itiTO. 
is said, that those words in the statute, are put in caim abm- 
dtttdi: and that if a justice «>f peace have by any means whatso¬ 
ever notice of a forcible entry or detainer, he may ami ought to y 
proc:ocd against the same according to the said statute, as beitig Dali. 25 . 
a ilisturbance of the public peace, the prescrve.tion whereof was 
the chief end of these statutes. 

y\s to the Seventh Point, viz. Of what kind of possessions 
a restitution i.'> to be awarded. ^ 

Serf. 4.'j. It seems, that it ought only to be awarded for the D.iH. c. ci. 
possession of such tenements as are visible and corporeal; for no Lamb. i.W, 
one who hath a right to such as arc invisible and incorporeal, as 
leiits, commons, &c. can be put out of possession thereof, but Co. Lit. 323. 
only at his own election, by a fiction of law, in order to enable 

him 
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iiitn to recover damages against the person wlio hath wrongfully 
disturbed him in the enjoyment of them; for such things being 
mere creatures of the law, and depending entirely upon the con¬ 
struction thereof, are always in the possession of those whom the 
law adjudge.s to have a right to such possession; and conse- 
cjncntly all tlie remedy that can be desired against a force oficred 
to a man in respect of such like possessions, is to have the actual 
force removed, and the ofl'enders punished for the same, which 
may be done by the force of 15 Rich. 2. &c. 

•I 

As to the EicuTti Point, viz. To whom such restitution 
ought to be made. 

Sccl. 4G. It hath been holden, that it shall only be given to 
him who is found by the indictment to have been put out of an 
actual possession, and couseipicntlv that it shall nut be awarded 
to one who was only seised in law, as to an heir upon whom a 
stranger abateth upon the death of the ancestor, before any actual 
entry by such heir; and from the same ground it followeth, that 
it shall not be granted to an heir upon an indictment, linding a 
forcible entry made upon his ancestor. 

Sect. 47. It Iiath been holden by some, that if a disseisee re-enter 
peaceably upon the disseisor, and continue for some time peace¬ 
ably upon the tenements in dispute, and afterward ^letain them 
with force, the disseisor shall not be restored upon an indictment 
linding the said force, because his possession was at first jieace- 
ably defeated, and at the time of the force, he had, in the judg¬ 
ment of law, no possession at all. But I cannot be persuaded 
that this opinion is agreeable to the intention of the said statutes, 
the principal end whereof semns to be to oblige all persons to refer 
themselves to the courts of justice for the decision of their claims 
to the possession of land, and to restrain them from disturbing 
the public peace by such endeavours to right themselves; but if 
such a practice as this should be allowed, it would be easy to 
evailc tire eilect thereof by refraining from violence at first, and 
then for.’iiig the party to leave ihe possession of the premises after 
a short continuance thereon in oeawe ; neither do 1 see any dilVer- 
ence, bt tween such a I’ontinuance for the space of three days, and 
a continuance for three hours or minutes, inasmuch as the subse¬ 
quent force is in each case eqvi.illy within the mischief intended 
to he jHovideti against by the statutes; and seeing the statutes 
of 8 lien. 6. and .'31 liliz. c. 11, have expressly provided, that 
those who have been in ]>osse.ssion for three yen’ s shall not be put 
out of possession by an indictment of forcible entry or detainer, it 
s«;ems plainly to be. implied, that no one shall have the like ad¬ 
vantage in respect of a shorter time. 

Seel. 48. It will be needless in this place to shew of what kind 
of hereditaments, or of what kind of estate therein, the party who 
is U) be restmed must be found to have been seised or jios- 
.<-t\s.sed, because this may sufficiently appear by what hath been 
said in the foregoing part of this title. 

As to the Ninth Point, viz. By whom and in what manner 
such restitution may be awarded and given. 

Sect. 
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Sect.40‘ There is no doubt but that the same justice, before Comjns, ci. 
whom an indictment of forcible entry or detainer shall be found, ^ ® 

may grant an award of restitution to the party; and it is said, ig Wod, 49 j. 
that he may execute the same either in his own proper person, or 
make his precept to the shcrifl’ to do it. 


Serf. 50. ]}iit it seems clear, that neither justices of peace, nor 
any court whatsoever, have authority to grant a restitution upon 
a conviction of any force taken by them upon view, unless the 
sainc be found by an indictment, according to the direction of 
8 Hen. (). c. 9. or 21 Jilc. 1. c. 15. («) Also it seems to be agreed, 
that no other justices of peace, except those before whom such 
an indictment shall be found, have any power, either at sessions 
or out of it, to make any awartl of restitution; and that no other 
court whatsoever can personally restore the party without a pre- 
c('pt to the sheriff. 


1 Sid. l.Xi. 

1 Ki b.«». 

1 Veil. 308. 
D^er, 187. 

Unit. c. 82. 
Ltiinb. 184. 

(n) Villi' 3. 
Com. Dig. 366. 
'ivlicre it is wiid 
that ii justice of 
peace or sheriiV 
may break open 


Serf. 51, Also it hath been resolved, that justices of oyer and KoUw. ij<), 
icrininer have no power, either to inquire of a forcible eiitiy or 
detainer, or to aw'ard restitution on any such indictment; because gy' 
when a new power is created by statute, and certain justices arc 
assigned to execute it, it cannot regularly be executed by any 
other: and inasmuch as justices of oyer and terminer have a com¬ 
mission entirely distinct from that of justices of peace, they shall 
not, from the general words of their commission, ad inquireiid’ de 
omnihus transgr' et de omnibus afiisarliculis et causis coni’ formani 
(juornmeunque slatutorum fact' she perpeirat’, be construed to 
have any such pow'crs as are specially limited to justices of peace. 


Yet it hath been resolved, that the justices of the king’s bench Parrci,!, 133 . 
may aw'ard restitution upon an indictment of forcible entry or "Kd. 4. i«. 
detainer removed before them, because the said justices, having a 
supreme and sovereign jurisdiction over all matters of a criminal 
and public nature, have always been esteemed to have power in ScoRom. 
all causes of this nature, being brought judicially before them, to •To*!*;*', SOii- 
give the parties such remedies in relation thereto, as they shall 
a))pear to have a right to demand, either by common law or by 
statute. ’ 


Sect. 52. The sheriff if need be, may raise the power of the i->7. 
county to assist him in the execution of a precept of restitution, 
and therefore, if he make a return thereto, that he could not muk<‘ 
a restitution by reason of resistance, he shall be amerced. 


As to the Tenth Point, riz. How' such restitution should 
be barred by the continuance of a possession for three years. 

Sect. 53. It appears from the abovenientioned proviso of 
8 lien. 0. and also by 31 £liz. c. 11. that any one indicted upon 
these statutes may allege such possession to stay the award of 
restitution: in the construction whereof it hath be(n holden, that 
such possession must have continued without interruption during 
three whole years next before the indictment; and therefore that 
he who having been in possession of land for three years or more, 
is forcibly ousted, and then restored by force of the statute of 
8 lien. 6. cannot justify a forcible detainer, till he have been in 

possession 
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posses.sion again for three years after such restitution: and also 
for the same reason it liatli been said, that lie, who, under a de¬ 
feasible title, hath been never so long in possession of land to 
which another hath a right of entry, cannot jitstify such a detainer 
at any time within three years after a claim made by him who 
hath such a right, because all defeasible estates in the land aic 
wholly defeated by such a claim, and the subsequent continuance- 
in possession amounted to a new entry. 

Sect. 54. There have been some opinjons -that the three years 
possession must be of a lawful estate, and consequently that a 
disseisor’s continuance in quiet possession for never so many j ears 
.shall not justify a forcible detainer; but it seems necessary to 
make a distinction between a detainer against him who has a 
right of entry, and a detainer against a stranger, or one who by 
his laches has lost his right of entry; for 1 do not see why three 
years continuance of a defeasible possession should not justify a 
detainer by force against a stranger, inasmuch as he cannot take 
advantage of another’s right, and bare possession is a good title 
against all persons, except him who hath the riglit, and cannot 
be lawfully defeated by any other. Also, if one who has the 
mere right to land.s, have so long neglected to recover the pos¬ 
session thereof, till hi judgment of law he hath no more right to 
sin-li possession, till he has recovered it by action, than a mere 
stranger, there doth not seem to be any reason that he should 
have more advantage against a forcible detainer, than if he wc-ro a 
mere stranger. 

Sect. 5.). Also it hath been holdcn, that a peaceable continuance 
ill possession for three years after a forcible entry, under any title 
whatsoever, will not justify a forcible detainer, inasniuch as the 
possession was at first gained by force. But 1 cannot think thi.s 
a reasonable construction of the said statutes, for the force in the 
detainer, being after three years quiet possession, seems justifiable 
by the eN[)ress words of the .^tatutc; and where the foice used 
in gaining a possession is afterwards wholly laid aside, then- 
seems to be no colour to say, thattt makes the subscqin-nt ])os- 
session less quiet or peaceable than it would have been, if tliere 
had been no force at all used at the first. 

Sect. .56. It seems clear from the express purview- of the said 
statute of 31 Eliz. c. 11. that wherever the defendant pleadeth 
sneli a possession in bar of icstitution upon such an indictment, 
i. ither before the justices of peace, or in the king’s bench, no 
restitution ought to be awarded till the truth of the plea bo tried; 
and it hath been holden, that the plea of such a posses-sion is 
good, without shewing under what title, or of what estate such 
possession was; becau.se it is not the title, but the possession 
only, which is material in this case. 

Sect. 57. It seems that, from the wording of 31 Eliz. c. 11. if 
one who has been in possession for three years, be ousted, and 
the same day re-enter with force, and also be indicted for .such 
re-entry on the very same day, it may be questioned whether the 
prosecutor ought to have restitution, inasmuch as the words of 
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the .statute are, “ that there shall be no restitution, &c. if the 
« pel son indicted have been in quiet possession for three j ears 
“ next before the day of the indictment found and here the de¬ 
fendant liatli been in possession three years before the day of the 
indictment, tln>ugh not three years before the indictment, inas¬ 
much as he was ousted the same day. iJut if it be considered, 
the circumstance of finding the indictment on that day no way iiiutr. in>. 
affects the merits of the case, or lessens the offence anymore than 
if it were found on any other day, and that restitution must have 
been awarded if it Isid been found on another dav, and that the 
mischief complained of in the preamble is, that persons were, by 
colour of such indictments, often turned out of their possessions 
wliich they had quietly enjoyed for three years next befoi e .such 
indictments found, wliich does not extend to the defendant in the 
jireseut case, J ratlier incline to think, that restitution might be 
awarded to the prosecutor in this case; inasnmcli as it clearly 
appears, that the defendant’s posse.ssion hath not had three years 
uninterrupted continuance within the intent of the statute. 

Ah to the ELEvv,NTit Point, viz. For what other causes such 
nislituliou may be stayed. 

Seri. 58. It seemeth to be settled at this day, that if tlie ile- i T\i-i<. .ti.i 
fciulant tender a traverse of the force, which must be done in 
writing, and not by a bare denial of the force by jiarol, the jus- \ si.i.cfii. 
lice ought not to make any restitution till the traverse be tried ; Saik./it.?, 
in order whereunto he must award a venire facias, whereon a jury 
must be n'tiirned, on whose verdict the award of restitution p. j?.-,, 
ought to depend. 

Sect. 59. It hath been resolved, that if such a jury find part i 97. 99. 
of the indictment to be true, and part of it to be false, yet if they * 
find so much thereof to be true as will warrant a restitution, the 
justice ought to restore the party : as where, on an indictment of 
forcible entry and forcible detainer, the jury find that the entry 
w'as peaceful, and the detainer was only forcible. 

.Seel. Go. As the justice is bound to stay the a%vard of restitu- s.i\il. <?s. 
tion, upon the defendant’s tendering a traverse of the force, so it 
hath also been sahl, that he ought not to make such an award in 
any case in tlu; dcfemlaiit’s absence, without calling him to 
answer for himself; for it is implied by natural justice, in the 
construction of all law's, that no one ought to suffer any prejudice 
thereby, w ithout having first an opportunity of defending himself. 

As to the Twelftii Point, viz. How' such a restitution may 
be superseded before it is executed. 

Sect. Ol. There is no doubt but that the same justices, by Djpor, isr. 
whom a restitution is aw'arded upon an indictment of forcible 
entry or detainer found before them, may also afterwards, upon Dale c. ai. 84 . 
an insufHcieucy of the indictment appearing unto them, .super¬ 
sede the same before it is executed. And it hath also been said, Cm. Eli/. Pi.'i. 
that if such an indictment be taken, and restitution awarded by 
four or five justices, that two or even one of the same justices 
may supersede the execution thereof, as well as more or all of 

them. 
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tliera. Butit seems to be agreed, that no other justices, or other 
court whatsoever, hath such power, except the King’s Bench. 


C. Kliz. 915. 
YcIt. 32. 
Moor, 677. 

1 Keb. 9.‘). 
Summary, 141. 
Strange, 474. 


Seel. 6‘3. However, it is certain, tliat a eerliorari from tlu; 
King’s Bench is a supersedeas to such restitution; for cvei-y .such 
cetliornn has these words, coram nobis terminari volumns el non 
alibi; and consequently it wholly flo.scs the hands of the justices of 
peace, and avoids any restitution which is executed after the lesle, 
but does not bring the justices of the peace, 8cc. into a contempt, 
unless they proceed after the delivering thereof. 


Saver, 176. As to the Tiiikteentii Point, viz. 
may be set aside after it is executed. 


How such restitution 


Seel, 63. It is certain, that the justices of the King’s Bench, 
having in general a superintendent power over all the proceedings 
whatsoever of justices of peace, may set aside any such restitu¬ 
tion, if it shall appear to them to have been either awarded cr 
Savil 68 executed against law; as where the indictment whereon it was 
Suiu.’lto, 111. grouiided, being removed before them, appears to be insulHcieut, 
C. Eliz. .‘ii. and thereupon is quashed; or the defendant traverses tin: foin' 
Slip. 3. .lO. jjuj jj verdict in the King’s Bench; or wherever it sufti- 
ciently appears that the justices of peace have been irregular in 
their proceedings, as by refusing to try a traverse of force ten¬ 
dered by the defendant, &c. 


Noy, 119. 
Ydv. 99. 

(.'. Jac. 1‘18, 
149. 


H.9.C.37. 

s. 61. 


Sect. 64. Yet if an indictment on these statutesbe removed into 
the King’s Bench, and the defendant, having been turned out of 
possession by the grant of restitution to the prosecutor by the 
justices of peace, traverse the force in the King’s Hench, and then 
the offence be pardoned by a general pardon, the Court cannot 
proceed on the trial, notwithstanding the ilcfendant would waive 
the benefit of the pardon; because it appeal s judicially, that the 
king can have no benefit of a fine from llu' defendant if the ver¬ 
dict pass against him, and the Court will never falsify an indict¬ 
ment, which is found by the oaths of twelve men, by bure affi¬ 
davits ; and consequently in diis case the defendant can have no 
remedy to set aside the restiuition by controverting the truth of 
the indictment. 


Raymond, 85. 

1 Kcb. 343. 
803. 

2 Kcb. 50.5. 
Summary, 141. 
C. Jiliz. 916. 
Salk, 587. 
Dyer, 123. 
SKeb. .S71. 
Savil, 68 


Sect. 65. Neither can a defendant in any case whatsoever. 
ex riaore juris, demand a restit'.tion, cither upomlhe quashing of 
the indictment, or a verdict for him on a traverse thereof, &c.; 
for the power of granting a restitution is vested in the King’s 
Bench only by an equitable construction of the general words ot" 
the statutes, and is not expressly given by those statutes; and is 
never made use of by that Court but when, upon consideration of 
the whole circumstances of the case, the defendant shall appear 
to have some right to the tenements, the possession whereof he 
lost by the restitution granted to the prosecutor. 


C. Eli/. Sect. 66. The Court of King’s Bench hath been so favourable 

to one, who, ujion his traverse of an indictment upon these 
For the form of statutes being found for him, hath appeared to have been unjustly 
the mdictnieiit, put out of his possession, that they have awarded him a re-resti- 
JuttiM^ja,'* notwithstanding it hath been shewn to the Court, that 

' * since 
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since the restitution granted upon the indictment, a*stranger hath 
recovered the possession of the same land in the lord’s court. 


4. Of Riots, Routs, and Unluvful Assemblies. 

In treating of Riots, Routs, and Unlawful Assemblies, I shall 
consider, 

FinsT, What shall be called a riot, rout, or unlawful assembly. 12 Moil.sio. 

Si:coNJ>LY, How they may be suppressed and punished by the 
(‘ommon law. '» 


Thirdly, IIow by statute. 

Sect. 1. A Riot seems to be a tumultuous disturbance of the 
jieacc, by three persons, (a) •r more, assembling together of their 
own authority, with an intent mutually to assist one another, 
against any who shall oppose them, in the execution of some 
entorprizo of a private nature, and afterwards actually executing 
the same in a violent and turbulent manner, to the terror of the 
people, whether the act intended were of itself lawful or unlaw'> 

iul. (/>) 

Puphain, 202. 1 Jj(l, IW.'184. 12 Mod. 2()2, SOO. Slratigo, 100. 11 Mod, 
I ]5la(k.X)0. 


(«) Vide 1 Von. 
2 .) 1 . 

Salk. 594, 59.>. 
Dalt. c. 85,8(>, 
87. 

Croiii. 61, &c. 
Piilkm, 2.>, &c. 

lust. 176. 
Summary, 137. 
;{Mod. 141. 

(J.i) Sue Sulk. 

. 113. 116, 117 


For the better understanding whereof^ I shall consider the fol¬ 
lowing particulars: 

1. How far such an assembly may become riotous through the 
want of legal authority expressed or implied, or be excusable by 
reason of such authority. 

‘J. How far the intention with which the parties assemble 
together must be unlawful. 

.3. \\'ith what kind of violence or terror the intended enlcrprize 
must be executed. 


4. How far the grievance intended to be redressed must be of 
a private nature. 

Whether the unlawful ex<;cution of an act in its own nature 
lawful may not make an assembly riotous. 


As to the Fir.st Point, How far such an assembly'may 
bi'come riotous through the want of legal authority expressed or 
implied, or be excusable by reason of such authority. 


Sect. 2. It seems, That wherever more than three persons 
(c) use force and violence in the execution of any design what¬ 
ever w'herein the law does not allow the use of such force, all who 
are concerned therein are rioters, (d) But in some cases wherein 
the law authorizes force, it is not only lawful, but also commend¬ 
able to make use of it; as for a (e) shcrift’or ( f) constable, or per¬ 
haps even for a private (g) person, to assemble a competent num¬ 
ber of people ill order with force to suppress rebels, or enemies, or 
rioters, and afterwards with such force actually to suppress them ; 
or for a justice of peace, who has a just cause to fear a violent 

resistance, 

equally attentive. 4 Burn. 88. (d) Burr. 1268. K. v. Scott and Harris, 1 Black. 350. 
Popham, 121. (/)3H.7,10. (^) Pop. 121. Mot»r,656. 

VOL. I. L L 


{r^Tlic word^ 

“ more than 
three perboas,” 
arc three times 
ovcr(s.2. 5. 7.) 
inserted instead 
of “ three per¬ 
sons or more 
an iiibtancc, that 
in a variety of 
matter it is ini- 
piisbible fur the 
niiixl of Ilian lu 
be nlivayb 
, (r) 2 And. 69. 
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((Or.Inst, tfil, 
2 Inst. 19.'{. 
Hob. 6‘i. 264. 


T.nnih. 170, !\.c. 
Halt. r. 86. 
Oom. 61. 62. 

6 Mod. 43. 
Skinner, 118. 
Sitlkeld, 60 j. 


resistance, to^raisc thc;)os.s<?, in order to remove a force in making an 
entry into,or detaining of, lauds. Also it seems to be the duty of a 
(rt)2 Inst. 193. (a) sheriff, or other minister of justice, having the execution of 
the king's writs, and being resisted in endeavouring to execute the 
same, to raise such a power as may effectually enable them to 
ovt;rpower any siiclt resistance; ycl it is said not (5) to be lawful 
for them to raise a force for the execution of a civil process, un¬ 
less they find a resistance; and it is certain, that they are highly 
punishable for using any needless outrage or violence therein. 

As to the Second Point, viz. lIoxV far the intention with 
which snch persons assemble together must be unlawful. 

Sect. 5. It seems agreed, that if a number of persons being 
met together at a fair, or markct,»or church-ale, or any other 
lawful or innocent occasion, happen on a sudden quarrel to fall 
together by the ears, they are not guilty of a riot, but of a sud¬ 
den affray only, of which none are guilty but those who actually 
engage in it, because the design of their meeting was iunocciii 
and lawftil, and the subsequent breach of the peace hajijiencd 
unexpectedly without any previous intention concerning it. Yet 
it is said that if persons innocently assembled together, do after¬ 
wards, upon a dispute happening to sirise among them, form 
themselves into parties, with promises of mutual assistance, and 
then make an affray, they are guilty of a riot, because, upon their 
confederating together with an intention to break tlie peat;i', 
they may as properly be said to be assembled together for that 
jiurposc from the time of such confederacy, as if their first 
coming together had been on such a design : however, it seems 
clear, that if in an assembly of persons met together on any lawful 
occasion whatsoever, a sudden proposal should be started of 
going together in a body to pull down a house, or inclosurc, or 
to do any otliei act of violence, to the disturbance of the jniblic 
peace, and such motion be agreed to, and executed accordingly, 
the persons concerned cannot but be rioters, because their asso¬ 
ciating tlx'iuselves together for such a new purpose is no way <^x- 
tciiuatcd by their having met at first upon another. Also it seems 
to be certain, that if a person, >ceing others actually engaged in a 
liot, do join himself unto them, and assist them therein, he is as 
much a rioter as if he had at first assembled with them for the 
same purpose inasmuch as he lias no pretence that he came in¬ 
nocently into the company, but apjicars to have joined himself 
unto them, with an intention to second them in the execution of 
ilieir unlawful enterprize; audit would be endless, as well as 
superfluous, to examine whether every particular person engaged 
in a riot were in truth one of the first assembly, or actually had 
a previous knowledge of the design thereof. 


Vide Ro.v i, 
.fohii Hoveo, 
burrow, 2073. 


6 Motlerii, .1.5. 

See Ole (.!'(• of 
Mid «inti" .Old 

K'jsi 
Cio. Lii'.v, 

3d edit. 113, .m 1 (ho Coallieavers’ Case, Cases in Crown Law, 61. 


Dalt. c. 85. 
Lamb. 176. 
3 Inst. 176 


As to the Thiri) Point, viz. With what kind of violence or 
terror the intended enterprize must be executed. 

Sect. 4. It hath been holden, that it ought to be accompanied 
vvith some offer of violence, either to the person of a man or to 
his possessions, as by beating him or forcing him to quit the 
lossession of his lands or goods, &c. And from hence it 

seems 
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seems to follow^ that persons riding together on the road with 
unusual weapons, or otherwise assembling together in sucli a 
manner as is apt to raise a terror in the people, without any 
offer of violence to any one in respect either of his person or 
possessions, are not properly guilty of a riot, but only of an un¬ 
lawful assembly. 

Sect. 5. However, it seems to be clearly agreed, that in every 
riot there must be some such circumstances cither of actual force 
or violence, or at least of an apparent tendency thereto, as arc 
naturally apt to strihb a terror into the people ; as the shew (a) 
of armour, threatening speeches, or turbulent gestures ; for every 
such offence must be laid to be done in terrorempopuli. (b) iVnd 
from hence it clearly follows^^ that assemblies at wakes, or other 
festival times, or meetings for exercise of common sports or di¬ 
versions, as bull-baiting, wrestling, and such like, are not riotous. 
And from the same ground also it seems to follow, that it is 
possible for more than three persons (c) to assemble together, 
with an intention to execute a wrongful act, and also actually to 
perform their intended enterprize, without being rit^ters ; as if a 
competent number of people assemble together, in order to 
carry off a piece of timber to which one of the company hath a 
pretended right, and afterwards do carry it away without any 
tlirealening words, or other circumstances of terror. And from 
the same ground it seems also to follow, that persons assembled 
together in a peaceful manner to do a thing prohibited by sta¬ 
tute, as to celebrate mass, 6cc. and afterwards peacefully per¬ 
forming the thing intended, cannot be said to be rioters; for 
there seems to be no reason why an assembly should become 
riotous barely for doing a thing contrary to the statute, any more 
than for doing a thing contrary to common law. 

As to the TonRTH Point, viz. How far the grievance in¬ 
tended to be redressed must be of a private nature. 

Sect. G. It seems agreed, that the injury or grievance com¬ 
plained of and intended to be revenged or remedied by such an 
assembly, must relate to some* priv ate quarrel only; as the in¬ 
closing of lands in which the inhabitants of a town claim a right 
of common, or gaining the possession of tenements, the title 
whereof is in tlispute, or such like matters relating to the inte¬ 
rests or disputes of particular persons, no way concerning the 
public; for wherever the intention of siu:h an assembly is to 
redress public grievances, as to pull down all inclosures in gene¬ 
ral, or to reform religion, or to remove evil counsellors from the 
king, &c. if they attempt w'ith force to execute such their inten¬ 
tions, they are, in the eye of the law, guilty of levying war against 
the king, and consequently of high treason, as appears from Chap¬ 
ter 2, section 25. 

As to the PiFTti Point, m. Whether the execution of an 
act in its own nature lawful, may make an assembly riotous. 

Sect. 7. It hath been generally holden, that it is no way mate¬ 
rial whether the act intended to be done by such an assembly be of 
itself lawful or unlawful; from whence it fbllow's, that if more than 

L L 2 three 


(a) Lamb. i78. 
Unit. c. 871. 
311.7.1. 

6 Alod. 141. 
e Keb. .558 
Cou. 1 llolJ. 
lOi). 

3 Uurr. 1263. 
11 Mod. 116. 
Lamb. 179. 

(fc) Viflc the 
opinion of llolt, 
C. J. in tlic case 
of (lie Qiiccn V. 
Soley, 11 Mod. 
11.5. 

(r) It should 
be “ three poi¬ 
sons or iitorc 
vide note (c) 
to soction il. 
Pulton, 2.5. 

3 Ki ll. .578. 
Hobart, 91. 
Lanibard, 178. 
Crompton, 61. 
Quicrc, 

6 Mod. 141. 

2 Kcb. .5.58. 
Con. 1 Mod. 1.3. 

I Ven. 369..‘5CO, 

II Mod. 116. 


Quiprc; and 
vide Salk, 594, 
595. 

Crom. 64. 66. 
Dalton, c, 87. 
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(«) It .Oionld three persons («) assist a man to make a forcible entry into lands 
bp “ iiirei- per- jq which one of them has a good riglit of entry, or if the like 
TkIp stVi.'"'! number in a violent and tuinultuons manner join togetitcr in 
removing a nuisance, wliicli may lawfully be done in a peaceful 
manner, they are as properly rioters, as if the act intended to be 
T) MihIith,.". done by tliem were never so unlawful; for the law will not sufior 
2 Sbo* * ‘j'lfi persons to seek rcflress of their private grievances by stich dangt'r- 
618. oils disturbances of the public pe.acc. However, the justice ttf 
the quarrel in which such an assembly doth engage, is certainly 
a great mitigation of the offence. 


Lamb. 17c),l76. 
Ooni, til. 
llslt. c. 11,^. 

B. I’iuN, <1, ■). 
I'ulloi), 2.J. 


Ser(. 8 . A Ron( seems to be, according to the general opinion, 
a (listiirb<ance of the peace by persons assembling together with 
an intention to do a thing, w'hicli if it bo executed, will make them 
rioters, and actually making a motion towards the exociithni 
thereof. But by some books the notion of a rout is conlined to 
such assemblies only as arc occa.sionrd by some grievance com¬ 
mon to all the company; as the inclosurc of land in which they 
all claim a right of common, &c. Ilow'ever, inasmuch as it ge¬ 
nerally agrees with a riot as to all the rest of the abovcmeii- 
tinned particnlais requisite to constitute a riot, which have been 
already fully explained, except only in this, that it may be a com¬ 
plete offence without the execution of the intended eiitcrprize, it 
seems not to require any further explication. 


Ci’om|iton, ()1 
B. Uiuls, 1. 
I’liltoii, y',. 
Uiilt, p. 


liob.ii!, o r. 
Si'lk. I, ’ll’>. 

I \ PM. ol)'.'. 
. 180 . 


"1 II, 7, ..0. 
I.amb. 170,)f;o. 
Snmin.nry, 1.'i7. 
C'roin. 64. 

B. liidls, I. 

/>C». ai. 
tl JMod. 112, 


(/') 3 Iiwt. 16;'. 


Sect. y. An Unlawful As&embhj, according to the common 
opinion, is a disturbance of the peace by persons barely assem¬ 
bling together w’ith an intention to do a thing which, if it were 
executed, would make them ri()ter.s, but neither actnally exiaat- 
ting it, nor making a motion toward the execution of it. But this 
.seems to be much too narrow' a definition. For any meeting what- 
.soever of great numbers of people, with such circnmslanees of ter¬ 
ror as carnot but endanger the public peace, anil raise fear.s and 
jealousies among the king’s subjects, seems propeily to be calli il 
an unlawful assembly; as where great lunnbers, complaining of 
a common grievance, meet t'lgellier, armed in a warlike manner, 
in order to consult togethei '•oncerning the most [iroper means 
for (he recovery of their interests; for no one can foresee what 
may be the event of .such an .vssembly. 

Sect. JO. Also an assembly -'f a man’s friend^ for the defence 
of his person against those who threaten to beat him, if he go to 
such a market, &c. is unlawful; for ho who is in fear of such 
insults must provide for his safety by demanding the surety of 
the peace against the persons by whom he is threatened, and not 
make use of such violent methods, which cannot but be attended 
w ith the danger of raising tumults and disorders, to the disturb- 
ance of the jnibhc peace. Yet an assembly of a man s rriends 
in his own house, for the defence of the possession thereof, 
against those who threaten to'make an unlawful entry thereinto, 
or for the defence of his person against those who threaten to 
beat him therein, is indulged bylaw ; for a man’s house is looked 
upon as nis castle, (/i) 

Snco\nLY,»i2. How far offences of this nature may be sup¬ 
pressed and punished by the common law. 

Sect. 
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Sect. 11. It seems clear, that every sheriff, under-sherifl, and ropiiam, J 2 i. 
also every other peace-officer, as constables, &c. may and ought ’■ 

to do all that in them lies towards the suppressing of a riot, and 
may command all other persons whatsoever to assist them therein. 

Also it is certain that any private person may lawfully endeavour 
to a[)peas(! all such disturbances by slaying those whom lie shall 
see engaged therein from executing their purpose, and also by 
stopping otiiers whom he shall see coming to join them; for if 
private persons may do thus much, as it is most certain that they 
may, towards the sufVpressing of a common affray, surely «/or- 
Ihri they may do it towards the suppressing of a riot. Also it Pfipliam. i-i- 
hatii been holden, that private persons may arm themselves in Ivdyngf, 76. 
order to suppress a riot; from whence it seems clearly to follow, 
that they may also make use of arms in the suppressing of it, if 
ihere be a necessity for their so doing. However, it seems to be 
«'.\troinely hazardous for private persons to proceed to those ex¬ 
tremities ; and it seems no way safe for thenj to go so far in com¬ 
mon eases, lost, under the pretence of keeping the jieaee, they 
cause a more emnmous breach of it; and therefore such violent 
methods seem oidy proper against such riots as savour of rebel¬ 
lion, for the suppressing whereof no remedies can be too sharp 
or severe. 


A jx'rsori |) 

H'lil .li iiml 

.■iIk'K'h ilcrs 

is ii prim |>ai in 
tl <tc- 

t'l , iiiul r lliiv 
net (if pailiii- 
nu’iil. 

1 Blur. 2073. 

Viilv Dmixlus, 
l>. 700. n. (^1 ) 
(V!,). 


However, it is enacted by 1 (ieo. 1. c. 5. '‘That if more per- 
“ sons than twelve being unlawfully, riotously, and tumultuously 
“ anseiidiled, twelve or more of them shall continue tt)getJier, and 
“ not disperse themselves vvitliin one hour after proclamation 
‘‘ inadij in pursuance of that statute, that then every peace-officer 
‘‘ of the place vvhi're such assembly shall be, and all persons who 
“ shall be commanded to be assisting to sncii officer, may and 
ought to apprehend all such rioters, and carry them before 
“ some justice of j>e.ace; and that if any such rioter shall happen 
“ to be killed, inainiod, or hurt by rea.son of their resisting such 
“ officer, the officer shall be discharged, &c.” But the sla- 
lule, being w’holly in the affirmative, cannot be thought to takij 
away any part of the authority in the suppressing of a riot, which 
\v as bi'fore that time given cither to officers or private persons by 
the common law or by statute. 

Sect. 12. Gcitcrally, offences of this nature arc punished at the 
common law as trespasses, by line and imprisonment only; ye-t Orompiou, oi. 
sometimes, where they have been very enormous, they have been jylf 

punished with the pillory; and anciently, if they were undertaken 
in contempt of the king’s express prohibition of their meeting, g r. Abr. 208.' 
under pain of forfeiture of lands, &c. they seem to have been 
punishable with such forfeiture. 

Sect. l.l. It hath been holden, that the persons of whom a cor- 21 Ed. 4 . 1 . 3 , it. 
poration consists, being guilty of a riot, are punishable in their Dal). <;. 88. 
natural, but not in their politic capacity ; for the corporation ^ 
itself cannot be. in fault, because it is invisible, and exists only in ^ 
>uppo.«!ition of law. Yet there arc some precedents by which it 
appears that corporations have been amerced, and their libt'i- 
tics seized into the king’s hands, for suffeiing a dangerous riot to 

happen 
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happen within their jurisdiction without using their endeavours 
to suppress it. 

Sect. 14. WoiTirn are punishable as rioters, but infants under 
the age of discretion are not. 

Tiiikolv, viz. How far offences of this nature may be sup¬ 
pressed and punished by statute. 1 shall consider, 

1. How far they may be suppressed and punished by one jus¬ 
tice of peace. ' 

2. And how far by two or more. 

As to the First of these Points, iiiz. How far they may be 
suppressed and punished by one justice of peace. 

Sect. 15. It is enacted by ^14 Edw. 3. c. 1. “ That justices of 
‘‘ peace shall have power to restrain oft’enders, rioters, and all 
“ barrators, and to pursue, arrest, take and chastise them accurd- 
“ ing to their trespass and offence; and to cause them to be ini- 
“ prisoned and duly punished, &c.” 

14 11. 7.9. Sect. IG. And this statute has been liberally constraed for the 
advancement of justice; for it hath been resolved, that if a justice 
Lamb. IS) I, kc. of peace find persons riotously assembled, he alone, without stay¬ 
ing for his companions, hath not only power to arrest the offen¬ 
ders, and bind them to their good behaviour, or imprison them 
D.ilt. c. 46 . not offer good bail, but that he may also authorize 

B. Peace, 7. others to arrest them by a bare parol command without other 

PulioH, 28, warrant, and that by force thereof the persons so commanded 

61°™? pursue and arrest the offenders in his absence as well as pre- 

Kcilttay, 41 . sence. It is also said, that if a justice of peace be sick, and hear 
that persons are riotously as.sembled, he may send his servants to 
arrest them and bring them before him; and that if he hear that 
persons are riotously together in a certain place, and go thither 
and find none there, he may i<'ave his servants behind him with a 
command to arrest them when they shall come. Also it is said, 
that after a riot is over, any one 'justice of peace may send his 
warrant to arrest any person who was concerned in it; and also 
that he may send him to gaol, till he shall find sureties for liis 


good behaviour. 


(n) B. Peace, 7, 
Kcilw, 41. 
r.aiiil). 181, ice. 
Pulton, 26. 
Sutiiniary, 137. 
Croiii, 61. C-i, 
Oh. 

Dnit. c. 40. 

(Joii. B. Judges, 
10 , 

(/>) 8 Co, 121, 
Dalt. c. 22, 23. 


Sect. 17. But it seems to be agreed, that no one («) justice of 
the peace hath any power by force of this statute, cither to record 
a riot upon his own view, or to take an inquisition thereof after it 
is over. Also if one justice of peace, proceeding upon this sta¬ 
tute, shall arrest an innocent person as a rioter, it seemeth that he 
is liable to an action of trespass, and that the party arrested may 
justify the rescuing of himself, because no single justice of peace 
is by this statute made a judge of the said offence, (b) But if a 
riot shall be committed by persons armed in an unusual manner, 
contrary to the statute of Northampton, and any one justice of 
peace acting ex officio, in pursuance of the said statute, seize the 
armour and imprison the offender, and make a record of the whole 
matter, such a record cannot be traversed, because it is made by 



619 


Ch. 28. Of Miots, Routs, and Unlawful Assemblies. 


one acting in a judicial capacity, as appears more at large in the 
cliapter of Affrays: and for the same reason, if a justice of peace, 

])rorecding on the statute of 15 Rich. 2. against'Forcible Entries 
and Detainers, shall, upon his own view, record a riot, which shall 
be committed in the making of any such forcible entry or de¬ 
tainer, a riot so recorded cannot be traversed, as hath been shewn 
in the foregoing division. Also if a justice of peace, acting as a j 

judge, by virtue of any statute whatsoever empowering him so to Liimiiiird/aiV, 
do, make a record upon his view of a riot connnitted in his pre- 
sence, such record shall not be traversed; for the law gives such 
an uncontroulable credit to all matters of record, made by any 
judge of record as such, that it will never admit of an averment 
against the truth thereof. 


Sort. 18, It hath been questioned, whether a justice of peace Puit. 25 , 26 . 
be authorized by virtue of the abovementioned statute of 34 Edw. l.iiralMril,si4 
3. c. 1. to raise the power of the county to suppress a riot? but 
it scemeth, that by being made a conservator of the peace he hath, 
by an implication of law, ail such powers in relation thereto, as 
are incident to the office of a conservator of the peace by the 
common law; and consequently, that he hath n right of demand¬ 
ing the assistance of others to enable him to preserve the peace, 
in the same manner as every sherilf and constable are empowered 
to demand such assistance by the common law. However, theie ;) It. 7. to. 
seems to be no reason to doubt, but that every justice of peace is 
authorized by the .statute of 17 Rich. 2, c. 8. to raise the power 
of the county to repress a riot; for by the said statute it is 
i'liacteil, “Thatas soon as the sheriffs, and other the king’s minis- 
“ ters,” under which words all justices of peace clearly to be in¬ 
cluded, “ shall hear of a riot, rout, or other assembly against tin; 

“ peace, they, with the power of the county where such case shall 
“ happen, shall disturb such malice with all their power, and shall 
“ apprehend all such offenders, and put lliem in prison, until due 
“ execution of the law be made of them ; and that the lords ami 
“ other liege people of the realm shall attend, with their whole 
“ strt'ugth and power, the sheriffs and ministers aforesaid.” 


.j Iii'-t. 15il. 
Vide '■iipra. 


As to the Second Point, viz, Ilow far offences of this 
nature may be suppressed and punished by two or more justices 
of peace. • 


Sect. 19. It is enacted by 13 lieu. 4. c. 7. “ That if any riot, 
“ assembly, or rout of people against the law, be made in [)artics 
“ of the realnr, the justices of peace, three or two of them at the 
“ least, and the sheriff or under-sheriff of the county where such 
“ riot, assembly, or rout shall be made hereafter, shall come with 
“ the power of the county (if need be) to arrest them; and shall 
” arrest them; and the same justices and sheriff, or under-sheriff, 
“ shall have power to record that which they shall find so done in 
“ their presence against the law. And that by the record of the 
“ same justices and sheriff, or under-sheriff, such trespassers and 
offenders shall be convict in the manner and form as is con- 
“ tained in the statute of Forcible Entries.” 


Sect. 20. In the construction of this statute, compared with 
the abovementioned statute of 17 Rich. 2. c. 8. and also with the 

statute 


\ 

t 

1 

\ 
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Pillion, 29. 
Oiili. f. '16. 
(-lom. C)3. 
].iiinb. 116. 
.‘115. 


Pop. 1'.?(), lai 
('roiiipluii, 
Oiiltiiii, (. 16. 
L'liiilijnl, 616. 


I.ainbiinl, 3i!i, 
■516. ;>1», 619. 
J)alt. c. -16. 

]’ll I ton, oil. 
I’roiii. 61. 


Il'ill. I. ■' ’). 
l,.llllli. .! Ui, 
C'lUiii, 66. 


1..iinl>. .ilil. 
I c. -16. 
Pulton, 29. 
U Co. 121. 


V idc hif. 29. 
\'i<lc Slip, 1 ;>, 
Hi. 


Riiynioiiil, .Stl6. 
Crom. 6.>. 06. 
Oaliiin, c. 46. 


Statute of 2 Hen. 5. c. 8. it hath been holden, that all persons 
M’iiatsocvcr, and even noblemen, and all others of what condition 
or degree soever the}i may be, except women, clergymen, persons 
decrepit, and infants under the age of lifleen years, are bound, 
under jiaiii of tine and imprisonment, upon reasonable warning, 
to atfeiul the jiistice.s and sherifTs in the execution of the said 
statute, and not only to arrest the rioteis, but also to coiuliict 
them to prison. 

Sect. 21. Al.so it hath been holden, that those who attend the 
jnsticc.s, in order to .suppress a riot, may take with them such 
\vc*apous as shall be necessary to enable them effectually to do it, 
and that they may justify the beating, wounding, and oven the 
killing of such rioters as shall resist, or refuse to surrender them¬ 
selves. 

Sect. 22. It is said, that the justices of peace are not only em¬ 
powered hy the said statute to raise the power of the county to 
assist them in suppressing a riot which shall happen within titeir 
own view or hearing, but also, that they may safely do it upon a 
credible information given them of a notorious riot happening at 
a distance, whctlier there were any such riot in truth or not; for 
it may he dangerous for them to stay till they can got certain in¬ 
formation of the fact: but they seem to be puiiishubic for alarm¬ 
ing the country in this manner, without some such probable 
ground of their proceeding as would induce a reasonable man to 
think it necessary and convenient. 

Sect. 2.3. It seems clear, from the said statute, that if the jus¬ 
tices, &.C. in going towards the place where they have heard lliat 
there is a riot, shall meet persons euiiiing from thence riotou.sly 
ai rayed, they may arrest them for being assembled together in 
such an unlawful manner, and also make a record thereof, &c, 
for the statute extends to all other unlawful assemblies whatso¬ 
ever, as well as to riots. 

Sect. 21. Also it seems clear, that after the justices have had a 
view of a liot tliey may make c record thereof, whether the offen¬ 
ders be ill custody at the same time, or have escaped; and it is 
said that the justices may lawfully, upon a fresh pursuit, arrest 
sueli of the offenders as .shall ha <> e.scaped, but tlvit they cannot 
at another time award any process on such a record, aiiti there¬ 
fore that they ought to send it to the King's Bench, if any of the 
offenders escape from a fresh pursuit, and that process shall 
is.suo against them from thence: however, there seems to lx* no 
doubt, blit that any of the same justices who have recorded a 
riot, or any other justice of peace, may, at any time, by virtue of 
the abovcinentioned statute of 34 Edw. .3. c. 1. arrest those who 
have been notoriously guilty of a riot, in order to compel them to 
tind sureties for their good behaviour. 

Sect. 25. It scemeth to be certain, that the record of a riot 
expressly mentioned to have happened within the view of the 
justices by whom it is recorded, is a conviction of .so great autho¬ 
rity, that it ran no way be traversed, however little groiiixl in 
truth there might be to affirm that any riot at all was coumiitted. 
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or however innocent the parties may be of the fact recorded 
against them. And it is said, that if any one b^ bound by rccog- Puiion, VP. 
nizaiice to keep the peace, and on a scire facias thereon, such a 316, 
record of a riot be produced against him, he shall not only be 
concluded thereby from }>leading tlie general issue, but also from 
pleading any matter of justitication whatsoever. 

Sect. However it seemeth clear, that if in such a record of J-imbard, ;U7. 
a riot it be contained, that the party was guilty therein of a felony, l^^^**"** 
or maim, or rescous, the party shall be concluded thereby as to 
the riot only, and not aS to any of the other matters, because the 
justices of peace have by this statute, a judicial authority over 
no other offences except riots, routs, and unlawful assemblies. 

Sect. 47. And inasmuch as such a record is a final conviction Lambard, 3i6. 
of the parties as to all such matters as are properly contained in l^alton, c. 46. 
it, it ought to be certain both as to the time and place of the 
offence, and the number of persons concerned therein, and the 
several kinds of weapons made use of by them, and all other cir¬ 
cumstances of the fact; for since the ))arties are concluded from 
ilenying the truth of such a record, and have no other remedy to 
defend themselves against it, but only by taking advantage of the 
iusullicicncy of what is contained in it, they may justly de¬ 
mand the benelit of excepting to it, if it do not expressly shew 
both that they are guilty within the meaniug of the statute, and 
also how far they are guilty, and that the justiees have pursued 
the power given them by the said statute; and from the same ;jio. 

ground it seems also to follow, that such a record may b(; excepted Kajuunul, ;iii6. 
against, if it do not appear to have been made by the sheriff or Coii.l)alt,c.4iJ. 
under-slicriff in concurrence with the justices. 

Sect. '2H. It is said, that the oiVenders being under the arrest L.unb.<r<1,3i7. 
of die said justiees, and also convicted by a record of their offence, 
ought immediately to be committed to gaol by the same justices, 
till they shall make fine and ransom to the king, which can be 
assessed by no other justices of peace except those by whom the 
record of the oll’ence was made ; and by 4 Hen. 5. c. 8. such 
line ought to be larger than it was wont to be before that statute, 
for the snppoit of the charges of the said justices, &.c. whereof 
payment ought to be nimlc by the sheriff, by indenture thereof be¬ 
tween him and them. 

• 

Sect. CO. Tt is further enacted by the sahl statute of lo ITen. 

4. c. 7. that if it shall happen, “ that such trespassers and olicu- 
“ dels be departed before the coming of the said justices and 
“ sheriff', and under-sheriff, that the same justices, three or two 
“ of them, shall diligently inquire, within a month after such riot, 

” assembly, or rout of people so made, and thereof shall hear and 
“ determine according to the law of the land.” 

Sect .;)(). Also it is further enacted by 19 Hen. 7.c. 18. “That 
“ the sheriff having a precept directed to him to return a jury in 
“ ]nirsuance of 18 Hen. 4. c. 7. shall return twenty-four persons 
“ dwelling within the shire where such riot, rout, or unlawful as- 
“ sembly shall be so committed and done, whereof every of them 
“ shall have lamls and tenements within the same shire, to the 
“ yearly value of twenty shillings of charter-land, or freehold, or 

“ twenty-six 
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1 Sul. vy>. 
i Keb. (395. 
Vide siipr.-!. 
Liiiub. 

Didt. c. 4(5. 
Puliuii, '29. 

6 Mod. 141. 
SulkcJd, 593. 


I. iiiub. 3‘J^. 

327. 

II. 'dion, c. 16. 

I’idtuii, "9. 
C3roini>, 6?, 63. 
!>ccnis coiilrifry. 


See Si cl. 41. 


{.anibiird, :>. I. 
Rayinuiui, 386. 
Sallv(4d| o93. 
Caillicu, 333. 


I^amh. 3‘23. 
328. 

i).'ilt. c. 46. and 
c. 139. 

Pillion, ?6 
(lioniptoii, 67, 


" twenty-six shillings and eight-pence of copyhold, or of both, 

over and above all charges, for to inquire of the said riot, rout, 
*' or unlawful assembly. And that he shall return upon every 

person so by him impanelled, in issues at the hrst day 
** twenty shillings, and at the second day forty shillings, if they 
“ appear not, and be sworn to inquire of the premises at the lirst 
“ day. And that the sheriff for every default, &c. shall forfeit 
“ twenty pounds, &c.” 

Sect. 31. It is not clearly settled, whethe/ the month, within 
which the justices of peace are confined' to take their inquiry by 
force of these statutes, must be reckoned according to the com¬ 
putation of a lunar or solar month. However, it seems to be 
agreed, that if the justices give their charge to the jury, and it is 
said, that if they do but award a precept for the returning of the 
jury within a lunar month, they may take the verdict afterwards; 
for the cause being regularly attached in them within the time 
prescribed by the statute, shall be prosecuted as all other cases 
ought, with such convenient dispatch as to the judges thereof 
shall seem proper; and the statute, by obliging the justices to 
make so speedy an inquiry, meant not to hurry them in the exe¬ 
cution of it. 

Sect. 32. It is generally said, that any justice of the county 
may take such an inquiry, whether they dwell near the place where 
the riot happened or at a distance, or whether they went to view 
the riot or not; for the statute ought to be construed as largely 
as the words will bear, in favour of the justices power in the sup¬ 
pressing of such riots; and therefore those words in the statute, 

that the same justices, &c. shall inquire,” ought to be thus ex¬ 
pounded, that the same justices who w'cre before impow'cred to 
raise the posse. Sic. shall inquire ; and it is clear, that any justices 
in the county are w'ithin that part of the statute which gives that 
power; neither is it any way reasonable to construe the last 
clause of the said statute, whereby the justices who dwell nighest 
are bound to execute the sbitute under pain of one hundred 
|)ounds, in such a manner as (■> restrain the jurisdiction of those 
who, by the foregoing part of die said statute, arc authorized to 
execute it; for if such an exposition should prevail, the negligence 
of the justices who happen to d- ell nighest would make the sta¬ 
tute wholly ineffectual. 

Sect. 33. It seems clear from the wording of the abovemen- 
tioned clause, that the sheriff ought not to join with the justices 
in taking of such an inquiry, as he ought to do in making a record 
of a riot upon view. 

Sect. 34. Also it seems clear from these words in the statute 
of 13 Hen. 4. c. 7* “ that the same justices shall hear and deter- 
“ mine, &c.” that they may award process under their own teste, 
against those who shall be indicted before them of any of the 
offences abovementioned, according to the form of the said sta- 
<utc; and also that they may award the like process for the trial 
of a traverse of such an inquisition, and do all other things in re¬ 
lation thereunto, which arc of course incident to all courts of 
record. 


Sect. 
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Sect. 35. But it hath been questioned, whether the justices can Dait c. 46 . 
safely dismiss the offenders upon their paying such a fine as shall Croiupton, <>i. 
be imposed upon them, without some judgment for their impri¬ 
sonment as well as fine, inasmuch as the statute of 2 Hen. 5. c. 8. 
is express, '* that all rioters attainted of great and heinous riots, 

" shall have one whole year’s imprisonment at the least, without 
“ bail, &c.” and " that rioters attainted of petit riot shall have 
*' imprisonment, as best shall seem to the king or to his council.” 

Sect. 36. Formerly, jf the fine imposed upon riots by justices Crompton, cs, 
of peace had been too favourable, it was a common practice for 
the court of Starchamber afterwards to impose such other fine as gee i Leon, 
might, together with that which was assessed by the justices of 282, 
peace, be proportionable to the heinousness of the offence; and 
this was said not to be a double punishment for the same 
offence, but only an award of due penalty at several times. 

Sect. 37. It is further enacted by the said statute of 13 Hen. 4. 
c. 7. “ That if the truth cannot be found in the manner as is 
“ aforesaid, then within a month then next following, the justices, 

“ three or two of them, and the sheriff, or uudcr-sheriff, shall 
‘‘ certify before the king and his council all the deeds and the 
circumstances thereof; which certificate shall be of like force 
“ as the presentment of twelve men; upon which certificate tiie 
“ said trespassers and offenders shall be put to answer, and they 
‘‘ which shall be found guilt}', shall be punished according to the 
“ discretion of the king and his council. And if such trespassers 
“ and offenders do traverse the matter so certified, the same cer- 
“ tificate and traverse shall be sent into the King’s Bench, there 
“ to be tried and determined, as the law requireth; and if they 
“ do not appear before the king and his council, or in the King’s 
Bcncli, upon such proc(;ss and proclamation for their appear- 
“ ance as arc required by the said statute, they shall be attainted 
“ of the riot, &c.” 

Sect. 38. And it is further euacte<! by 19 Hen. 7* c. 13. 

“ That if a riot, &c. be not ji'ound by the jury by reason of any 
“ maintenance or embracery of the jurors, then the same jus- 
“ ticcs, &c. over and above suchcertificatc which they must and are 
“ bound to make by the said statute of 13 Hen. 4. c. 7. shall iu the 
“ same certificate certify the names and misdemeanors of such 
“ maintainers, &c. on pain that every of the .said justices, &c. 

“ shall forfeit twenty pounds, if they have no reasonable excuse 
“ for not certifying the same : which certificate so made shall be 
" of like force as 'if the matter were found by verdict of twelve 
“ men; and every person duly proved to be such a maintuiner, 

&c. shall forfeit twenty pounds, &c.” 

Sect. 39 . In the construction of these statutes it hath been Lamb. .lis. 
holden, that the certificate required by the abovemeotioned 
statutes may be made either by the ju.stices, &c. who went to see 
the riot, or by those who took the inquiry; but it seems to be 
most proper, that wherever such an inquisition is taken, such cer¬ 
tificate should be made by such justices who made the inquiry, 
because they, having had the examination of the fact, must needs 

be 
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be best able to judge of the circumstances thetcof, and in that re¬ 
spect are the most proper persons to sup))iy the defects of the in¬ 
quiry. However, tJie said statute of 19 Hen. 7. c. 13. which is 
grafted on 13 Hen. 4. c. 7. seems clearly to imply, that some jus¬ 
tices are bound in a more especial manner to make such certilicate 
than any others, by imposing the penalty of twenty pounds on 
tlioso who neglected to make it as they are bound by 13 Hen. 4. 
r. 7. « hich part of the statute seems to be most reasonably ap- 
plij'd to tliosc justices who took the inquiry; or, in case that no 
inquiry was taken, to those justices who endeavoured to take one, 
but by the fault of otliers were hindered from taking it; for tliere 
was no need of such an additional penalty on the neighbouring 
justices who were bound before to do their duty in executing 13 
Hen. 4. c. 7. under pain of forfeiting one hundred pounds, as will 
be shewn in section forty-four, &e. 

Sect. 40. Also it is generally said, that such a certilicate must 
be made within a month after the inquiry'. And this seems to be 
a very reasonable construction where an inquiry has actually 
been made ; but it may happen that no inquiry at all may be 
taken, cither through the default of the sheriff in not j-cturning a 
jury, or the obstinacy of the jurors in ri'fusing to appear, or the 
rebellious humour of the people in not suffering the justices to do 
their duty; in all w'hich cases a certilicate seems to be required, 
both by the intent and letter of the statute, the words whereof, as 
to this purpose, are, “ If the truth cannot be found in the manner 
“ as is afoiesaid, then within a month tlien next follow'ing, the 
‘‘ justices, &e. shall certify, &c.” And therefore in these cases it 
seems proper to make a certilicate of the obstructions whhdi pre¬ 
vented tlie taking of such an inquiiy, within a month after they 
happen. 

Serf. 41. It seemeth ch-ar from tlie plain w'ords of the statut<', 
that the certilicate ought to be made to the privy council board, 
which is clearly distinguished both from the chancery, and also 
from the kjiig’s bench, which m some statutes relating to judicial 
proceedings are taken for the king’s, council. 

Set t. 42. It is said, that if there be variance between the in¬ 
quisition and the certilicate, that shall be taken which is most for 
the king’s advantage; and theretore if the inquisitiu'n be «jf a riot 
by tcji persons, and the certilicate be of a riot by twenty, or by U'u 
in harness, or of a battery'joined with a riot, that the certilicate 
sivall be preferred, because the line to the king .hall be greater ; 
but if they differ only as to the time, it is said that the inipiisition 
shall be preferred. 

Sect. 43. Also it seemeth certain, that such a certilicate, being 
in the nature of an indictment at common law, ought to compr<‘ 
bend the certainty of time, place, and persons, and other mate¬ 
rial circumstances, both of the riots and maintenance, &c. but 
perhaps it need not express the additions of the offenders. 

Sect. 44. It is further enacted by the said statute of 1.3 Hen 
1 . c. 7. “ That the justices of peace dwelling nighest iji every 
•' county where such riot, assembly, or rout of people .shall be' 

* “ made 
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“ made hereafter, together with the sheriff or luuier-sherift’ of the 
“ same county, and also the justice.s of assizes, for the time that 

tliey .shall be there in their .session, in case that any .such riot, 
“ assembly, or rout be made in their presence, shall do execution 
“ of this statute, every ojie upon pain of one hundred pounds, to 

be paid to the king as often as they shall be found in default of 
“ the execution of the same statute.” 

In the construction of this clause the following opinions have 
been liolden : 

Seel. 45. Fikst, I’hat no justice of peace is in danger of in- 
curring the penalty thereof, unless he dwell in the county wherein 
a riot happens. 

Sect. 4G. Skconoi.v, That if any justices of peace, who do 
not dwell nearest to the place, do actually execute the statute, 
they excuse all the rest. 

Seel. 47. TiiiKDLy, That if the justices uhoso dwelling was 
nearest at the time of the riot, or one of them, happen to die with¬ 
in the nioiith, those whose dwelling is thereby become the nearest, 
are bound to execute the statute in the same manner as the others 
were. 

SecL 48. Fot’rtui.y, That notwithstanding those justices 
only who dwell nearest arc liable to the pt'ualty of the statute, 
yet if any others, on notice, neglect to supply their default, they 
are finable at discretion. 

Sect. 4i). Fii'-THLY, That if the two justices, or one of them, 
do their duty in executing, or endeavouring to execute the statute, 
they shall not incur any penalty through a default of the sheriff, 
ik-c. either in refusing to appear, or to return a jury, &c. 

Sect. .50. Sixthly, That the said justices, &c. shall not avoiil 
the penalty by executing the statute in part only, as by recording 
a riot without coniniitting the parties. 

Seel. 51. Sevj'.nthly, T<liat no justice, &.c. is subject t(» the 
penalty of the said statute on account of a petit riot, but only of 
.siie.h riots as arc notorious, and in the nature of insurrections and 
rebellious. • 

Sect. 52. Eighthly, That if a justice of peace, &c. had no 
express notice given him of the riot, he shall be excused, unless 
it were so very tiagrant that by common intendment every one 
dwelling near it could not but have notice thereof. 

Sect. 53. Ninthly, That the acquiescence or agreement of 
the parties aggrieved is uo excuse to the justices, because they 
ought, c.r ujficio, to make the inquiry, and make proclamation 
whether any will give evidence for the king, &c. and may bind 
.such of the the parties grieved, as shall refuse to prosecute their 
complaint, to their good behaviour. 

Sect. 54. Also it is further enacted by 2 Hen. 5. c. 8. 
“ That upon any default of the said justices, &c. touching the 

p “ e.xecution 
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execution of 13 Hen. 4. a commission shall be awarded at the 
instance of the party grieved, to in(|uirc as well of the truth of 
“ the case as of the default of the said justices, &c. and that the 
“ said commissioners shall presently return into chancery the in- 
“ quest before them taken; and that the jurors, who shdl make 
“ inquiry, shall be worth 10/. per annum, and shall be returned 
“ by the coroners, if the sheriff, supposed to be in default, continue 
in his office, &c.” See the statute. 

Sect. 55. And it is further enacted by 2 Hen. 5. c. D. and 
8 Hen. 6. c. 14. That the lord chancellor, upon complaint 
made to him that a dangerous rioter is fled into places un- 
" known, and also upon a suggestion, under the seals of two jus- 
** tices of peace and the sheriff, that the common fame and voice 
“ runneth in the county of the riot, may award a capias against 
“ the party, returnable in chancery, upon a certain day, and after- 
" wards a writ of proclamation returnable in the king’s bench, 
“ 8tc.” 


Riot Act, 

1 Geo. 1. c. 5. 

Twelve persons 
or more, unlaw- 
fully aasemblud, 
and not dis¬ 
persing after 
commanded by 
one justice, &c. 
by proclama¬ 
tion, adjudged 
felons without 
benefit of 
clergy. 


Feloniotis Riots, by remaining together to the number of Twelve 
afier Proclamation made to disperse. 

Sect. 56. But all the penalties of the above-mentioned statutes 
having been found by experience not to be sufficient to restrain 
the rage of the populace from breaking out into dangerous 
tumults, whenever they happen to be persuaded that they lie 
under any real or pretended grievance, it was thought necessary 
to make a further provision against such insolent disturbances of 
the peace, by more severe law; and to this end by the Biot 
Act, 1 Geo. 1. st. 2 . c. 5. it is recited, “ That of late many 
rebellious riots and tumults have been in divers parts of this 
kingdom, to the disturbance of the public peace, and the endan¬ 
gering of his majesty’s person and government, and the same arc 
yet continued and fomented by persons disaffected to his majesty, 
presuming so to do, for that the punishments provided by the 
laws now in being arc not adequate to such heinous offences; 
and by such rioters his majesty and his administration have been 
most maliciously and falsely traduced, with an intent to raise 
divisions, and to alienate the affections of the people from his 
majesty: therefore for the preventing and suppressing of such 
riots and tumuUs, and for the more speedy and effectual punish* 
ing the offenders therein,” it is enacted, “ That if any persons to 
“ the number of twelve (1) or more,being unlawfully,riotously,aiid 
“ tumultuously assembled together, to the disturbance of the pub- 
“ lie peace, and being required or commanded by any one or 
" more justice or justices of the peace, or by the slierift' of the 
“ county, or his iiuder-sheriff, or by the mayor, bailiff or bailifls, 
“ or other head-oflker, or justice of the peace of any city or 
“ town-corporate, whore such Assembly shall be, by proclamation 

« to 


(l) It is not porfcctly clear from the penning 
of the act, whether it is ncressary that there should 
he twelve or more rioters in order to entitle the 
party injured to his actiim against the hundred. 
(Vide sect. 59.) Hot, according; to the most obvi¬ 
ous construction, (hat number is not necessary to 
constitute the felony ewated by sect. 4.—Douglas, 


700. And in the case of Pritchard v. Waldron, 5 
Term Rep. 14- it is said to have been solemnly de¬ 
termined in the case of the rioters in the year 1780, 
that it is not necessaty that twelve persons should 
be assembled to constitute a capital crime on tlu: 
4th clause of this statute. 
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« to be made in the king’s name, in the form hereinafter directed, 

« to disperse themselves, and peaceably to depart to their habi- 
tations, or to their lawful business, shall, to the number of ' 

“ twelve or more, (notwitlistanding such proclamation made) uu- 
“ lawfully, riotously, and tumultuously remain or continue toge- 
“ ther by the space of one hour after sucli command or request 
“ made by proclamation, that then such continuing together to 
“ the number of twelve or more, after such command or request 
“ made by proclamation, shall be adjudged felony without bene- 
" fit of clei^y, and the offenders therein shall be adjudged felons, 

“ and shall suffer death* as iu case of felony without benefit of 
“ cleigy." 

Sect. 2. By 1 Geo. 1. st. 2. c. 5. s. 2. it is enacted, “ That ll<>w the pwla- 
" the order and form of the proclamations that shall be made by ™“|j,“'iic***'*** 

“ the authority of this act, shall be as hereafter followeth (that is 
" to say) tlie justice of the peace, or other person authorized by 
" this act to make the said proclamation, shall, among the said 
“ rioters, or as near to them as he can safely come, with a loud 
“ voice command, or cause to be commanded, silence to be while 
proclamation is making, and, after that, shall openly and with 
** loud voice make or cause to be made proclamation in these 
“ words, or like in effect: 

" ‘ Our sovereign lord the king chargetli and commandelli all Tin* iimclama- 
“ persons, being assembled, immediately to disperse themselves, 

“ and peaceably to depart to their habitations, or to their lav.’ful 
business, upon the pains contained in the act made in the first 
“ year of King George, for preventing tumults and riotous as- 
“ semblies. 

“ God save the king.’ 

“ And every such justice,and justices of the peace, sheriff, under- Justices, &i’. to 
sheriff', mayor, bailiff, and other head-officer, aforesaid, within 
“ the limits of their respective jurisdictions, are hereby autho- 
“ rized, empowered, and required, on notice or knowledge of any 
“ such unlawful, riotous, and tumultuous assembly, to resort to 
" the place where such unlawful, riotous, and tumultuous assciu- 
“ blies shall be, of persons to*the number of twelve or more, and 
“ there to make, or cause to be made, proclamation iu manner 
“ aforesaid.” 

« 

t Sect. S. By 1 Geo. 1. st. 2. c. 5. s. 3. it is further enacted, iv rsoiis so 05- 
“ That if such persons so unlawfully, riotously, and tumuitu- «««! 

“ ously assembled, or twelve or more of them, after proclamation "uiihiKour 
“ made in manner aforesaid, shall continue together and not dis- ti> be sewed. 

“ perse themselves within one hour, that then it shall and may 
" be lawful to and for every justice of the peace, sheriff, or under- 
“ sheriff of the county where such assembly shall be, and also to 
“ and for every high and petty constable, and other peace-officer' 

“ within such county, and also to and for every mayor, justice of 
“ the peace, sheriff, bailiff, and other head-officer, high or petty 
“ constable, and other peace-officer of any city or town corporate 
where such assembly shall be, and to and for such other per- 
“ son and persons as shall be commanded to be assisting unto 
“ any such justice of the peace, sheriff, or under-sheriff, mayor, 

» “ bailiff, 
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" bailiff, or other hcad*olBccr aforeaaid, (who, are hereby autho- 
rized and empowered to command all his majesty’s subjects of 
“ age and ability to be assisting to them therein,) to seize and 
“ apprehend, and they are hereby required to seize aud appre- 
bend, such persons so unlawfully, riotously and tumultuously 
" continuing together after proclamation made as aforesaid, and 
forthwith to carry the persons so apprehended before one or 
" more of his luidesty’s justices of the peace of the county or 
“ place where such persons shall be so apprehended, in order to 
“ their being proceeded against for such their offences according 
“ to law, aud that if the persons so unlawfully, riotously aud 
“ tumultuously assembled, or any of them, shall happen to be 
Hiakcrcsistanc ‘ maimed or hurt, in the dispersing, seizing or apprehend- 
tl'ie endeavouring to disperse, seize or apprehend them, by 

iiig them, &e. to reason of their resisting the persons so dispersing, seizing or 

tie mdemmfied. « apprehending, or endeavouring to disperse, seize or apprehend 
“ them, that then every such justice of the peace, sheriff, under- 
“ sheriff, mayor, bailiff, head-officer, high or petty constable, or 
" other peace-officer, and all and singular persons, being aiding and 
“ assisting to them, or any of them, shall be free, discharged aiul 
“ indemniffed, as Avell against the king’s majesty, his heirs and 
“ successors, as against all and every other person and persons, 

“ of, for, or concerning the killing, maiming, or hurting of any 
“ such person or persons so unlawfully, riotously and lumultu- 
" ously assembled, that shall happen to be so killed, maimed or 
“ hurt as aforesaid.” 


fulling down, f Sect. 4. By 1 Geo. 1. st. 2. c. 5. s. 4. it is further enacted, 
&c.anydiurcli, “That if any persons unlawfully, riotously aud tumultuously 
out ixnofit'of ' ** assembled together, to the disturbance of the public peace, 
clergy. 1 w. & “ shall unlawfully and with force demolish or pull down, or 
M. sew. 1 “ begin to demolish or pull down any church or chapel, or any 

‘ ” building for religious worship certified and registered accortl- 

“ ing to the statute made in the first year of the reign of the late 
“ King William and Queen Mary, intituled, * An act for cxempt- 
“ ing their majesties protestant subjects dissenting from the church 
“ of England, from the penalties of certain laws,’ or any dwelling- 
4 Bun. 2073. " hou.se, barn, stable or other out-house, that then every such 

“ demolishing, or pulling down, or beginning to demolish or pull 
“ down, shall be adjudged fel. iiy without benefit pf clergy, and 
“ the offenders therein shall be adjudged felons, and shall suffer 
“ death as in case of felony without benefit of clergy.” 


Opposing, &c 
the making such 
proclam-iliim, 
felony 'vitiioiit 
Ix'noiUofcli'rgy, 
See -1 Burr. 
2073. 


i* Sect. 5. By 1 Geo. 1. st. 2. c. 5. s. 5. it is provided, “ That 
if any person or persons do, or shall, with force and arms, wil- 
“ fully and knowingly, oppose, obstruct, or in any manner wil- 
“ fully and knowin^y let, hinder, or hurt any person or persons 
“ that shall begin to proclaim, or go to proclaim according to the 
“ proclamation hereby directed to be made, whereby such pro- 
" clamatioii shall not be inad6, that then every such opposing, 
“ obstructing, letting, hindering, or hurting such person or per- 
“ sons, so beginning or going to make such proclamation as 
“ aforesaid, shall be adjudged felony without benefit of clergy, 
“ and the offenders therein shall be adjudged felons, and shall 
“ suffer death afin case of felony without benefit of clergy; and 

" that 
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* diat also evei 7 such person or persons so being unlawfully, 

' riotously and tumultuously assembled, to the puntber of twelve And p«noii« $o 
' as aforesaid, or more, to whom proclamation should or ought if 

' to have been made if the same had' not been hindered as afore- 
' said, shall likewise, in case they or any of them, to the number dered, shall 
' of twelve or more, shall continue together, and not disperse 
' themselves within one hour after such let or hinderance so *“ ” 
made, having knowledge of such let or hinderance so made, 
shall be adjudged felons, and shall suffer death as in case of 
felony without benefit of clergy.” 

f Sect. 6. By 1 Geo. 1 . st. 2. c. 5. s. 6. it is enacted, “ That How the da- 
if any such church or chapel, or any such building for religious “ages be 
worship, or any such dwelling-house, barn, stable, or otlier out- clfurch’&c. 
house, shall be demolished or pulled down wholly, or in part, be'dcmolubed, 
by any persons so unlawfully, riotously and tumultuously as- Re¬ 
sembled, that then, in case such church, chapel, building for 
religious worship, dwelling-house, bam, stable, or out-housc, 
shall be out of any city or town, that is either a county of itself, 
or is not within any hundred, that then the inhabitants of the 
hundred in which such damage shall be done, shall be liable to 
yield damages to the person or persons injured and damnified 
by such demolishing or pulling down wholly or in part; and 
such damages shall and may be recovered by action to be Asto caitsin 
brought in any of his majesty’s courts of record at Westminster 
(wherein no esSoign, protection or wager of law, or any impar- ^lan^ see 
lance shall be allowed), by the person or persons damnified 2Wii».9i. 
thereby, against any two or more of the inhabitants of such 
hundred, such action for damages to any church or chapel to 
to be brought in the name of the rector, vicar, or curate of such 
church or chapel that shall be so damnified, in trust for apply¬ 
ing the damages to be recovered in rebuilding or repairing such 
church or ch^el; and that judgment being given for the plain¬ 
tiff or plaintiffs in such action, the damages so to be recovered 
shall, at the request of such plaintiff or plaintiffs, his or their 
executors or administrators, ye raised and levied on the inha¬ 
bitants of such hundred, and paid to such plaintiff or plaintiffs, 
in such manner and form, and by such ways and means, as are 
provided by (jlie statute made in the seven-and-tweiitieth year 
of the reign of Queen Elizabeth, for reimbursing the person or 27 Eliz. c. 13. 
persons on w'hoin any money recovered against any hundred 
by any party robbed, shall be levied: And in case any such 
clyirch, chapel, building for religious worship, dwelling-house, 
bam, stable, or out-house, so damnified, shall be in any city or 
town that is either a county of itself, or is not within any hun¬ 
dred, that then such damages shall and may be recovered by 
action to be brought in manner aforesaid (wherein no essoin, 
protection or wage? of law, or any imparlance shall be allowed), 
against two or more inhabitants of such city or town; and 
judgment being given for the plaintiff or plaintiffs in such 
action, the damages so to be recovered shall, at the request of 
such plaintiff or plaintiffs, his or their executors or administra¬ 
tors, made to the justices of the peace of such city or town, at 
any quarter-sessions to be holden for the said city or toM'ii, be 
VOL. I. M wi “ raised 
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raised and levied on the inhabitants of such ci^ or town, and 
paid to such plaintiff or plaintiffs, in such manner and form, by 
** such ways and means, as are provided by the said statute made 
“ in the seven-and-twentieth year of the reign of Queen Eliza- 
“ both, for reimbursing the person or persons on whom any 
“ money recovered against any hundred by any party robbed, 
“ shall be levied.” 


Act to be read f Sect. 7. By 1 Geo. 1. st. 2. c. 5. s. 7- it is further enacted, 
at <iuartor-gc3- “ That this act shall be openly read at every quartcr'sessiuns, 
sioHs, &c. „ every leet or law-day.” 


Pn)3rcutiou 
M’illiiii twelve 
iiionths. 


t Sect. 8. By 1 Geo. 1. st. 2. c. 5. s. 8. it is provided, “That 
“ no person or persons shall be prosecuted by virtue of this act, 
" for any offence or offences committed contrary to the same, 
** unless such prosecution be commenced within twelve months 
" after the offence committed.” 


Siierifls, &c. in 1 Sect. 9, By 1 Gco. 1. st. 2. c. 5. s. 9. it is further ^enacted, 
Scotland to have “ That thc sheriffs and their deputies, stewards and their depu- 
bailiffs of regalities and their deputies, magistrates of 
have ill ’ * royal boroughs, and all other inferior judges and magistrates,' 

England. “ and also all high and petty constables, or other peace-officers 
“ of any county, stewartry, city or town, within that part of Great 
Britain called Scotland, shall have the same powers and aiitho- 
" rity for putting this present act in execution within Scotland as 
" the justices of the peace, and other magistrates aforesaid, 
“ respectively have by virtue of this act, within and for the other 
Piinislinient of “ parts of this kingdom; and that all and every person and per- 
perwns of- jjj g„y jjmg coiivictcd of any thc offences 

^iland.'* “ afore-mentiohed, within that part of Great Britain called Scot- 
“ land, shall for every such offence incur and suffer thc pain of 
Damages of any “ death and confiscation of moveables: And also that all pro- 
*uW^dowi*^ “ secutious for repairing the damages of any church or chapel, 
&c. bi Scotland, " building for religious worship, or any dwelling-house, 

how lobe If- “ barn, stable, or out-house, which shall be demolished or pulled 
whom"*'" whole or in part, withip Scotland, by any persons un- 

" lawfully, riotously or tumultuously assembled, shall and may 
“ be recovered by summary action, at the instance of the party 
“ aggrieved, his or her heii or executors, agayist the county, 
“ stewartry, city, or borough, respectively, where such disorders 
shall happen, the magistrates being siimmoued iii the ordinary 
form, and tlie several counties and stewartries called by edictal 
“ citation at the market-cross of the head borough of such county 
“ or stewartry respectively, and that in general, without mentiou- 
ing their names and designations.” 

t Sect. 10. By I Geo. 1. st. 2. c. 5. s. 10. it is provided, 
“ That this act .shall extend to all places for religious worship in 
“ tliat part of Great Britain called Scotland, which are tolerated 
" by law, and where his majesty King George, the prince and 
” princess of Wales, and their issue, are prayed for in express 
" words.” 

t Sect. 11. By 9 Geo. 3. c. 29. “ If any person or persons 
unlawfully, riotously and tumultuously assembled together, to 

“ the 


To wbfit [.laces 
in ScuUuiid 
' this act shuil 
extend. 


Felony without 
benefit of 
idergy, to demo. 
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** the diatorbance of the pubUc peacci shall unlawfully, and with lish any wind- 
" force, demolish or pull down, or begin to demolish or pull “!*• ****'• 
“ down, any wind saw-mill, or other wind-mill, dr any water-mill, 

“ or other mill which shall have been or shall be erected, or any 
“ of the works thereto respectively belonging; that then every 
“ such demolishing or pulling down, or beginning to demolish or 
pull down, shall be adjudged felony without benefit of clergy, 
and the offenders therein shall be adjudged felons, and shall 
" suffer death, as in case of felony without benefit of clergy.” 

t Sect. 12. It hath be£n determined, that if a person be pre- Rex v. Boyce, 
sent at a riot, and encourage and abet the rioters m beginning to 
demolish and pull down a dwelling-house, by shouting and using 4 gnd Rgp, 
expressions to excite the mob so to do, he is a principal in the ms.' 
second degree, and as such ousted of his clergy % the 1 Geo. 1 . 

St. 2. c. 5. although he do not with force begin to demolish or 
pull down, or do any act with his own hands or person for that 
purpose otherwise than as aforesaid; for these acts amount to an 
aiding and abetting within the meaning of the statute. 


t Sect, 13. It is also determined, that it is not necessary that Pritchard v. 
twelve persons should be assembled to constitute a capital crime .. 

in the fourth clause of the riot act. Sce*aLl)ougi. 

roo. 


Seditious Assemblies. 


t Sect. 1. It is enacted by IS Car. 2. c. 5. “ That no per- Not, 101 . 

“ son or persons whatsoever shall solicit, labour, or procure the 
“ getting of hands, or other consent of any persons above the 4 Coram,i 47 . 
“ number of twenty, to any petition, complaint, remonstrance, 
declaration, or other address to the king, or both, or cither 
" houses of parliament, for alteration of matters established by 
“ law in church or state, unless the matter thereof have been first 
“ consented unto, and ordered by three or more justices of that 
county, or by the major part of the grand jury of the county, or 
division of the county, where the same matter shall arise, at 
their public assizes, or general quarter-sessions, or if arising in 
London, by the lord mayor, aldermen, and common council as¬ 
sembled ; and that no person or persons whatever shall re¬ 
pair to his majesty, or both, or eitlicr the houseiihf parliament 
upon pretence of delivering any petition, complaint, remon¬ 
strance, or declaration, or other addresses, accompanied witli 
excessive number of people, nor at any one time with above 
the number of ten people, upon pain of incurring a penalty not 
e.xccedingonc hundred pounds and three months imprisonment, 
on conviction, by two witnesses, within six months, at the king’s 
bench, assizes, or quarter sessions. But this act shall not pre¬ 
vent the presentation of any public or private grievance to any 
member of parliament, by any number not exceeding twenty, 
or to the king, for any remedy to be had thereupon.” ( 1 ) 

By 

( 1 } N. B. By 1 Will. & M^, sess. 2. c. i. that this article bad virtoally repealed the abore 
a. 1. art. 5. usually styled the BUI of Rights, it is statute of Charles; but Lord Mansfield declared it 
enacted, " That it is the right of the subjects to was the unanimous opinion of the Court, tliat 
“ petition the king, and that aU commitments and neither tliat, nor any other act of parliament, had 
« prosecurions for sndi petiUotring weiilegaic*’ On repealed it, and that it was in full foree. Dougisi, 
the trial of Lord George Gordon, it was contended 5^2,595. 

mm2 
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By the statute 39 Geo. 3. c. 79* recitfeg the existence of a' 
traiterous conspiracy to overturn the government, and the insti- 
totion of various societies confederated by unlawful oaths, Sec: 
is is enacted by sect. 2. “ That from and after the passing of fliat 
** act, all and every the said societies, and also every other society 
" now established, or hereafter to be established, the members 
“ whereof shall, according to the rules thereof, or to any provi- 
" sion or agreement for that purpose, be required or admitted to 
“ take any oath or engagement which shall be an unlawful oath 
“ or engagement within the intent and meaning of an act passed 
(«) Vide title ^ “ in the thirty*seventh (a) year of his majesty’s reign, intituled ‘ An 
®ore effectually preventing the administering or taking 
" of unlawful oaths, or to take any oath not required or autho- 
“ rized by law;’ and every society, the members whereof, or any 
of them, shall take or in any manner bind themselves by any 
" such oath or engagement, on becoming or in consequence of 
" being members of such society; and every society, the mem- 
“ bers whereof shall take, subscribe, or assent to any test or 
“ declaration not required by law, or not authorized in manner 
“ hereinafter mentioned; and every society, of which the names 
" of the members, or of any of them, shall be kept secret from 
“ the society at large, or which shall have any committee or 
“ select body so chosen or appointed, that the members consti- 
“ tuting the same shall not be known by the society at large to 
“ be members of such committee or select body, or which shall 
have any president, treasurer, secretary, delegate, or other 
“ officer so chosen or appointed, that the election or appoint- 
“ nient of such persons to such offices, shall not be known to the 
“ society at large, or of which the names of all the members, and 
“ of all committees or select bodies of members, and of all pre- 
“ sidents, treasurers, secretaries, delegates, and other officers, 
“ shall not be entered in a book or books to be kept for that 
" purpose, and to be open to the inspection of all the members 
“ of such society; [and every society which shall be composed of 
“ different divisions or branches, or of different parts, acting in 
" any m<'mner separately or distiit/ct from each other, or of which 
“ any part shall have any separate or distinct president, secretary, 

“ treasurer,^ Segate, or other officer, elected or appointed by or 
“ for such part, or to act as an officer for suqh part, shall be 
deemed and taken to be unlawful combinations and confedera- 
“ cies;] and every person who, from and after the passing of this 
" act, shall become a member of any such society, or who, being 
“ a member of any such society at the passing of this act, shall 
** afterwards act as a member thereof; and every person who, 

“ after the passing of this act, shall directly or indirectly maintain 
correspondence or intercourse with any such society, or with 
“ any division, branch, committee, or othpr select body, presi- 
dent, treasurer, secretary, delegate, or other officer or Ihcmber 
“ thereof as such, or who shall, by contribution of money or 
otherwise, aid, abet, or support such society, or any members 
" or officers thereof as such, shall be deemed guilty of an unlaw- 
ful combination and confederacy." By sect. 3. it was not to 
extend to those societies whose declarations were approved of by 
two magistrates and registered with the clerk of the peace, ac- 

according 



Cb.28. 


Sedtiiatts jiiseiriikeSf 


533 


cording to tbe direction of that act. Nor* by sect. 5., to lodges 
of freomasons, provided two of the memberi, confessing the 
same, should certify upon oath before any justice that such 
sO^ety or lodge had been usually held before the passing of the 
act, under the denomination of a Lodge of Freemasons, and in 
conformity to the rules prevailmg in the lodges of freemasons in 
this country; which certificate is also to be registered with the 
clerk of the peace, aud the mode of registering declared by the 
act. The 8th sect, then enacts, “ That every person who, at any 
“ time after the passing pf this act, shall, in breach of the provi* 
“ sions thereof, be guilty of any unlawful combination and con- 
‘‘ federacy as in this act is described shall and may be proceeded 
against for such offence in a summary way, either before one or 
“ more justice or Justices of the peace for the county, stewartry, 
riding, division, city, town, or place, where such person shall 
happen to be, or by indictment to be preferred in the county, 
“ riding, division, city, town, or place in England wherein such 
“ offence shall be committed, or by indictment in the court of 
“ justiciary, or in any of the circuit courts, in Scotland, if the of- 
“ fence shall be committed in Scotland; and every person being 
“ convicted of any such offence, on the oath of one or more cre- 
“ dible witness or witnesses, by such justice or justices as afore- 
“ said, shall be by him or them committed to the common gaol 
“ or house of correction for such county, stewarty, riding, divi- 
“ sion, city, town, or place, there to remain, without bail or main- 
“ prize, for the term of three calendar mouths, or shall be by such 
“ justice or justices adjudged to forfeit aud pay the sum of 
“ twenty pounds, as to such justice or justices shall seem meet; 
“ and in case such sum of money shall not be forthwith paid into 
“ the hands of such justice or justices, he or they shall, by war- 
“ rant under his or their hand and seal, or hands and seals, cause 
“ the same to be levied by distress and sale of the offender’s 
“ goods and chattels, together with all costs aud charges attend- 
“ ing such distress and sale« and for want of sufficient distress, 
“ shall commit such offender to the common gaol or house of 
“ correction of such county, stewartry, riding, division, cily, town, 
“ or place as aforesaid, for any*time not exceeding three calendar 
“ months; and every person convicted of any 8ucl|j^ffeijce, upon 
“ indictment due course of law, shall and may be trans- 
“ ported for the term of seven years, in the manner provided by 
“ law for tiansportation of offenders, or imprisoned for any time 
“ not exceeding two years, as the court before whom such of- 
“ fenders shall be tried shall think fit; and every such offender, 
“ who shall be ordered to be transported, shall be subject and lia- 
“ ble to all laws concerning offenders ordered to be transported.” 
By sect. 9. the justice has a power of mitigating the punishment 
not less th^ one third directed by the act. Nothing in the act was 
to praUbnt a person from being indicted, if he might have been so 
indicted if that act had not been made, unless the offender should 
have been prosecuted under that act. Sect. IS. inflicts a penalty 
of five pounds upon any person knowingly suffering a meeting 
of any such society in their house or.room, for the fifst offence; 
and for any such offence after the date of the first conviction, to 

be 
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be deemed guilty of an unlawful combination and confederacy in 
breach of that act. Sect. 15. directs all rooms for lectures, de¬ 
bates, and reading rooms to be licensed by two justices of the 
peace, under their bands and seals, at a special or general tes- 
sioDs; and persons opening such rooms without such license are 
subject to a penalty of <£20. And if it be proved upon oath tliat 
sucn places are used for lectures of a seditious or ten¬ 

dency, two justices may declare the license forfeited.—S. 20. 
The act also contains other regulations for the press, and directs 
all printing presses to be licensed, with 'pecuniary and other 
penalties for the omission. 

. By St. 57 Geo. S, c. IQ. and 60 Geo. 3. c. 6. various provi¬ 
sions were enacted for preventing seditious and tumultuous 
meetings; but as Uiese laws were enacted for a limited time, and 
not permanently, they are not here inserted: they will be found 
accurately abridged in 5 Burn’s Justice, tit. Riot. (Chetwynd’s 
edit.) 

Moss-Trooping. 

4 Jac. 1 . c. 1 . By 43 Eliz. c. 13. it is recited, that " Many of the queen’s sub- 
7 Jac. 1 . c. 1 . jects, dwelling in the counties of Cumberland, Westmoreland, and 
*3 bishopric of Durham, had been taken, some from their own 

23S. houses, and others in travelling on the highway, or otherwise, and 

4 Com. 243. carried away as prisoners, and kept barbarously and cruelly, until 
they had been redeemed by great ransoms; and also, that then of 
late time there had been many incursions, robberies, and burning 
and spoiling of towns, villages, and houses, within the said coun¬ 
ties, so that divers of the queen’s subjects, in the said counties, had 
been enforced to pay a certain rate of money, com, cattle, or other 
consideration, commonly called black mail, to divers inhabiting 
upon or near the borders, being men of name, and friended and 
allied with divers in those parts, who were commonly known to be 
great robbers and spoil-takers within the said counties, to the end 
thereby to be by them protected from the danger of such as used 
to rob and steal in those partsand thereupon it is enacted by 
43 Eliz. c. 13. " That whosoever shall at any time hereafter, 
“ without good and lawful warrant or authority, take any of her 
** majes^’s subjects against his or their will or wills, and carry 
" them out of the same counties, or detain, force, or imprison 
“ him or them as prisoners, or against his or their wills, to ransom 
" them, or to make prey or spoil of his or their person, or goods, 
“ upon deadly feud or otherwise: or whosoever shall be privy, 
consenting, aiding, or assisting unto any such taking, detaining 
“ or carrying away, or procure the taking, detaining, or carrying 
** away of any such person or persons, prisoners as aforesaid: or 
“ whosoever shall take, receive, or carry, to the use* of himself, 
“ or wittingly to the use of any other, any money, corn, dittle, or 
“ other consideration, commonly called black mail, for the pro- 
“ tecting, or defending of him or them, or his or their lauds, 
“ tenements, goods, or chattels, from such thefts, spoils, and rob- 
“ beries, as is aforesaid: or whosoever shall give any such money, 
" corn, cattle, or other consideration, called black-mail, for such 

protection 



protection as is aforesaid, and ahaU bo of the said several 
offences, or any of them, indicted and lawfully convicted, or 
shall stand mute, or shall challenge peremptorily above the 
liumber of twenty before the justices of assizes, justices of gaol- 
deliveiy, justices of oyer and terminer, or justices of peace, 
witliinauy of the said counties at some of their general sessions 
within some of the said counties to be holden, shall be reputed, 
adjudged, and taken to be as felons, and shall suffer pains of 
death, without benefit of clergy, &c.’* 

+ Sect, 2. By 13‘and* 14 Car. 2. c. 22. made a public act by 
Geo. 2. c. 37. and perpetual by 31 Geo. 2. c. 42. ** The jus¬ 
tices of the peace of the respective counties of Cumberland 
and Northumberland, or the major part of them, at any general 
sessions, may in open court make an order for charging the in¬ 
habitants, proportionally, for the securing the said several coun¬ 
ties from the depredations of the moss-troopers; so as 
Northumberland be not charged above £500, nor Cumberland 
above .£200, a year; and they may appoint thirty men in 
** Northumberland, and twelve men in Cumberland, under re- 
spective commanders, to apprehend offenders, under pain of 
line and imprisonment for neglect of duty. But vide 29 and 
“ 30 Car. 2. c. 2. which obliges the justices to take security, 
« &c.” 


Unlawful Hunting and Poaching. 

By 1 lien. 7. c. 7. “ That many great outrages, murders, in¬ 
surrections and rebellions had often been occasioned by persons 
in great numbers with painted faces, visors, and otherwise dis- 
guise<l, and riotously, and in manner of war arrayed, hunting as 
well by night as by dayand thereupon it is enacted, “ That as 
“ often as information shall be made of any such unlawful huut- 
“ iugs by night, or with painted faces, to any of the king’s coun- 
“ cil, or to any justice of the peace of the county, of any person 
suspected thereof, any of the same councilor justices to whom 
such information shall be made, may make a warrant to arrest 
“ such person, and ma^ als6 examine him of the said hunting, 
and of the said doers in that behalf; and if the same person wil- 
** fully conceal the said huntings, or any person with him defective 
" therein, that then the same concealment be felony: and if he 
then confess the truth, and all that he shall be examined of, 
and knoweth in that behalf, tliat then the said offences of hunt- 
“ iugs be against the king but trespass fineable, by reason of the 
same confession, at the next general sessions of the peace to 
“ be holden in the same county by the king’s justices of the 
“ same sessions, there to be sessed. And if rescous or disobe- 
" dience be made to any person having authority to do cxe- 
“ cutioii or justice by any such warrant, by any person, the 
** which so should be arrested, so that the execution of the 
“ same warrant thereby be not had, that then the same rcs- 
" cous and disobedience be felony; and if any person or per- 
** sons shall be convict of any such huntings, with painted faces, 
** visors, or otherwise disguised^ to the intent they should nut 

“ be 
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“ be known, or of unlawful hunting in time of night, that then 
“ the same person or persons so convict, to have like punition, 
'' as he or they should have if he or they were convict of 
“ felony,” 

t Sect. 2. By 0 Geo. 1. c. 22. made perpetual by 31 Geo. 2. 
c. 22. “ If any person or persons, being armed with swords, fire- 
" arms, or other offensive weapons, and having his or their faces 
“ blacked, or being otherwise disguised, shall appear in any forest, 
" chase, park, paddock, or grounds inclosed with any wall, pale, 
“ or other fence, wherein any deer have been; or shall be usually, 
“ kept; or in any high road, open heath, common, or down,-—or 
shall unlawfully and wilfully hunt, wound, kill, destroy, or steal 
“ any red or fallow deer—or unlawfully rob any warren (a) or place 
** where conics or hares are usually kept;—or shall unlawfully 
steal or take away any fish out of any pond or river. Or if any 
person or persons (whether armed and disguised or not) shall 
unlawfully and wilfully hunt, wound, kill, destroy, or steal any 
red or fallow deer, fed or kept in any places in any of the king’s 
forests or chases, which are or shall be inclosed with pales, rails, 
or other fences, or in any park, paddock, or grounds inclosed, 
where any deer have been or shall be usually kept; or shall 
forcibly rescue any person being lawfully in custody of any 
officer or other person for any of the offences before-men¬ 
tioned ;—or, if any person or persons shall by gift or promise 
of money, or other reward, procure any of his majesty’s sub¬ 
jects to join him or them in any such unlawful act; every per¬ 
son so offending, being thereof lawfully convicted (in any county 
in England) shall suffer death without benefit of clergy—(clergy 
is restored to these offences by stat. 4 Geo. 4. c. 54.; and the 
punishment is, to be transported for seven years, or imprisoned 
for three years, with or without hard labour, at the discretion 
of the court)—but not to work corruption of blood nor for¬ 
feiture of land or goods.” 

The statute 57 Geo. 3. c, 90. Intituled " An act for the pre¬ 
vention of persons going aimed by night for the destruction of 
game; and for repealing an act made in the last session of par¬ 
liament, relating to rogues and vagabonds,” recites, that" whereas 
idle and disorderly persons frequently go armed in the nighttime 
for the purpose of protecting tliemselves, and aidiifg and abetting 
and assisting each other in the illegal destruction of ^ame or 
rabbits; and whereas such practices are found by experience to 
lead to the commission of felonies and murdersand then, for 
more effectual suppression thereof, it is enacted, “ That if any 
“ person or persons having entered into any forest, chase, park, 
wood, plantation, close, or other open or inclosed ground, with 
" the intent illegally to destroy, .take, or kiU game or rabbits, or 
with the intent to aid, abet, and assist any person or persons 
“ illegally to destroy, take, or kill, game or rabbit, shall be found 
" at night, that is to say, between the hours of six in the evening 
** and seven in the morning, from the first day of (October to the 
** first day of February, between seven in the evening and five in 
the morning, from the first day of February to the first day of 
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April, iknd between Dine in the evening and four in tbe morning 
fot the remainder of the year, armed with any gun, cross-bow, 
fire-arms, bludgeon, or any other offensive weapon, every sudt 
person so offending, being thereof lawfully convicted, shall be 
adjudged guilty of a misdemeanour, and shall be sentenced to 
transportation for seven years, or shall receive such other 
punishment as may by law be inflicted on persons guilty of 
misdemeanour, and as the court before which such offenders 
may be tried and convicted shall adjudge; and if any such 
“ offender or offenders shall return into Great Britain before the 
" expiration of the term for which he or they shall be so trans- 
“ ported, contrary to the intent and meaning hereof, he or they 
“ so returning, and being thereof duly convicted, shall be adjudged 
“ guilty of felony, and shall be sentenced to transportation for the 
** term or terms of his or their natural life or lives.” 

By statute 3 Geo. 4. c. 114. the court may also add a sen¬ 
tence of hard labour to the imprisonment inflicted on offenders 
under this act. 

Riotousli/preventing Ships being Leaded. 

By 33 Geo. 3. c. 67. it is recited, “ That many seamen, keel- Seamen, &c. 
men, casters, and ship carpenters, have of late assembled them- 
selves in great numbers, and have comnntted many acts of violence; 
which practices, if continued, may occasion great loss and damage prevent the 
to individuals, and injure the trade and navigation of this king- &«• 
dom:” for the better preventing such violent and injurious prac- wm- 

tices, and more effectually punishing such offenders, it is enacted, luitted to prison; 
“ That if any seamen, keclmen, casters, ship-carpenters, or other 
“ persons, riotously assembled together to the number of three 
“ or more, shall unlawfully and with force prevejit, hinder, or ob- 
struct the loading or unloading, or the sailing or navigating, of 
“ any ship, keel, or other vessel, or shall unlawfully and with 
“ force’board any ship, keel, or other vessel, with intent to pre- 
vent, hinder, or obstruct the loading or unloading, or the sailing 
“ or navigating of such ship, keel, or other vessel, every seaman, 

“ keelman, caster, ship carpenter, and other person, being law- 
“ fully convicted of any of the offences aforesaid, upon any in- 
“ dictment to |)c found against him, her, or them, in any court of 
“ oyer and tenniner, or general quarter-sessions of the peace, to 
" be holden respectively in and for the county, shire, riding, di- 
“ vision, or district, wherein the offence was committed, shall be 
“ committed either to the common gaol for the same county, shire, 

“ riding, division or district, there to continue and remain without 
“ bail or mainprize, or to the house of correction for the same 
|| “ county, shire, riding, division, or district, there to continue and 

“ remain without bail or mainprize, and to be kept to hard 
labour for any term not exceeding twelve calendar months, nor 
** less than six calendar months, in either case respectively.” 

t Sect. 2. By 33 Geo. 3. c. 67. s. 2. it is further enacted, 

“ That if any seaman or seamen, keelman or keelmen, caster or shall forcibly 
“ casters, ship carpenter, or ship carpenters, or other person or 

“ persons, &c. 
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« persons, shall unlawfully and with force prevent, hinder, or 
** obstruct any seaman or seamen, keelman or keelmen, caster or 
“ casters, ship carpenter or ship carpenters, from working at, em- 
" ploying himself in, or exercising his lawful trade, business, or 
occupation respectively, or shall wilfully and maliciously assault, 
“ beat or wound, or use or commit any bodily violence or hurt 
" to or upon any seaman or seamen, keelman or keelmen, caster 
“ or casters, ship carpenter or ship carpenters, with intent to 
deter, prevent, hinder, or obstruct such seaman or seamen, 
“ keelman or keelmen, caster or casters, ship carpenter or ship 
carpenters, from working at, employing himself in, or exer- 
" cisiiig his lawful trade, business or occupation respectively; 

every seaman, keelman, caster, ship carpenter, and other person, 
" being lawfully convicted of any of the offences last-mentioned, 
" upon any indictment to be found against him, her, or them, in 
“ any court of oyer and terminer, or general or quarter sessions 
“ of the peace to be holden respectively in and for the said 
" county, shire, riding, division, or district, wherein the offence 
“ was committed, shall be committed, either to the common gaol 
“ for the same county, shire, riding, division or district, there to 
“ continue and remain, without bail or mainprize, or to the house 
“ of correction for the same county, shire, riding, division, or 
district, there to continue and remain, without bail or main- 
“ prize, and to be kept to hard labour, for any term not exceed- 
“ iug twelve calendar montlis, nor less than six calendar months, 
“ in either case respectively.” 

Tersons offend- f 3. By 33 Geo. 3. c. 67 . s. 3. it is further enacted, 
hijr a second « That if any seaman, keelman, caster, ship carpenter, or other 
gu%'of felony. “ person, shall be convicted of any of the offences aforesaid in 
pursuance of this act, and shall afterwards offend again in like 
“ manner, every such seaman, keelman, caster, ship carpenter, and 
** other person, so offending again in like manner, and being law'- 
“ fully convicted thereof upon any indictment to be found against 
“ him. her, or them, in any court of oyer and terminer, or general 
or ijuarter-sessions of tl'C peace respectively, to be holden in 
“ and for the county, shire, riding, division, or district, wherein 
“ the offence was committed, shall, for such second and every 
“ subse(]uent offence, be adiudged guilty of felony, and shall be 
“ transported to sonii' of Ins majesty’s domiuioiis bcyoml the 
“ seas, for any space of time or term of years not exceeding four- 
“ teen years, nor less than seven years.” 


Rioters destroying Manufactories. 

By statute of 32 Geo. 3. c. 130. s. 3. it is enacted, “ That if, 
after the passing of this act, any person or persons, unlawfully, 
riotously and tumultuouUy assembled together in disturbance 
of the public peace, shall unlawfully and with force demolish or 
pull down, or begin to demolish or pull down, any erection and 
building, orengine, which shall be used 6r employed in the carry¬ 
ing on or conducting of any trade or manufactoiy,or any branch 
or department of any trade or manufactoiy of goods, wares, or 

“ merchandize 



■* f . 1 . 
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f merchandize of an; kind or description vtiiatsoever« or in which 
any goods, wares, or merchandize, shall be warehoused or de> 
posited, that then every such demolishing or pulling down, or 
“ beginning to demolish or pull down, shall be adjudged felony 
without benefit of clergy, and the offenders tlicrein shall be 
" adjudged felons, and shall suffer death as in cases of felony 
“ without benefit of clergy.” 


m 


5. Thrmlening Letters. 

* • 

t Sect. 1. By 9 Geo. I. c. 22. it is enacted, “ That if auy Tbrcaiening 
“ person or persons shall knowingly send any letter without any 
“ name subscribed thereto, or signed with a fictitious name, de- ofMi*indict^nt 
“ nianding money, venison, or other valuable thing; or shall for tliis offence, 
“ forcibly rescue any person being lawfully in custody of any Cro. Cir. 

“ officer or other person for the offences aforesaid; or shall by 
“ gift, or promise of money or other reward, procure auothcr to 
“ join him or them in any such unlawful act, such offender shall 
“ suffer death without benefit of clergy.” 

t Sect. 2. And it is enacted by 27 Geo. 2. c. 15. “ That if any 
“ person or persons shall knowingly send any letter without any 
“ name subscribed thereto, or signed with a fictitious name or 
'■ names, letter or letters, threatening to kill or murder any of his 
“ majesty’s subjects, or to burn their houses, out-houses, barns, 

*■ stacks of corn or grain, hay or straw', though no money or veiii- 
“ son, or other valuable thing shall be demanded in or by such 
‘‘ letter or letters, or shall forcibly rescue auy person in lawful 
“ custody for the same, such offender shall suffer death without 
“ benefit of clergy.” 

+ Sect. 3. And it is further enacted by 30 Geo. 2. c. 24. “That 
“ all persons who shall knowingly send or deliver auy letter or 
“ writing with or without a name or names subscribed thereto, 

“ or signed with a fictitious name or names, letter or letters, 

“ threatening to accuse any person of any crime punishable by 
“ the law with death, transportation, or pillory, or any other in- 
“ famous punishment, with a view or intent to extort or gain 
“ money, go^ds, wares, or merchandizes, from the person or 
“ persons so threatened to be accused, shall on conviction bo put 
“ in the pillory, publicly whipped, or fined and imprisoned, or 
“ transported, not exceeding the space of seven years, in the dis- 
“ cretion of the court.” 


By st. 4 Geo. 4. c. 54. reciting the 9 Geo. 1. the 27 Geo. 
2. c. 11. and the 30 Geo. 2. c. 24. as to sending threatening 
letters, so much of the said acts as relates to sending threat¬ 
ening letters is repealed, and enacted, “ That from and after 
" the passing of this last act, if any person shall knowingly 
“ and wilfully send or deliver any letter or writing with or with- 
“ out any name or sigiiature subscribed thereto, or with a ficti- 
“ tious name or signature, demanding money or other valuable 
“ thing, or threatening to kill or murder any of his majesty’s 

“ subjects, 
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“ subjects, or to burn or destroy his or their houses, out-houses, 
“ burns, stacks of com or grain, iiay or straw, or shall knowingly 
“ and wilfully send or deliver any such letter or writing threaten- 
“ ing to accuse any of his majesty's subjects of any crime punish¬ 
able by law with death, transportation, pillory, or of any 
infamous crime, with a view or intent to extort, gain money, 
security for money, goods or chattels, wares or merchandize, 
from the person or persons so threatened, or shall procure, 
counsel, aid, or abet, the commission of the said offences, or of 
any of them, or shall forcibly rescue any person being lawfully 
in custody of any officer or other person, for any of the said 
offences; every person so offending, being thereof lawfully con¬ 
victed, shall be adjudged guilty of felony, and shall be liable, at 
the discretion of the Court, to be trans})orted beyond the seas 
for life, or for such term, not less than seven years, as the Court 
shall adjudge, or to be imprisoned only, or imprisoned and kept 
to hard labour in the common gaol or house of Correction for 
any term not exceeding seven years. 

t Sect. 5. It hath been determined, that if a person deliver a 
threatening letter to a common porter or message-carrier, desiring 
him to put it into the post-office, it is evidence for the jury to 
say whether the person who delivered it to the porter knew 
its contents, although the letter was sealed at the time it was so 
delivered. 

f Sect. 6. It is also determined, that if a threatening letter be 
delivered to a porter, or at the post-office in one county, directed 
to a person living in another county, the offender may be tried 
in the county in which the letter was delivered to the person to 
whom it was directed. 

t Sect. 7* So if a letter of this description be couched in am¬ 
biguous terms, the question whether the words it contains 
amount to a threat, may properly be referred to the considera¬ 
tion of the jury. 

t Sect. 8. It is determined < hat a certiorari will not lie to the jus¬ 
tices at sessions, to remove an indictment found before them for any 
of the offences therein described, into the court of king’s bench. 

Michael Bobinson was tried on an indictment framed under 
the 9 Geo. 1. charging him with having unlawfully and feloniously, 
Stc. sent a certain letter without any name subscribed thereto, 
to James Oldham Oldham, demanding of him a certain valuable 
thing, viz. a bank note, against the form of the statute, &c. 
The facts of the case were, that Oldham the prosecutor had been 
an apprentice to one Daniel Dolly, with whom he afterwards 
went into partnership, that upon Dolly’s death he had married 
his widow, and a report had been spread that he and tlie widow 
had murdered his former master. The letter which was set out 
in the indictment and signed R. R. was one of a scries of 
correspondence which be had had with the prisoner and was very 
guardedly written, .requesting ,£100 to be applied to.the wants 
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of a poof mafi> for which a certain MS. was to be destroyed', of 
which he had communicated to the proseci^tor a part. The 
MS. was* a poem plainly intimating that the prosecutor and his 
former mistress had murdered Dolly. Several objections were 
stated, which were reserved, and Mr. J. Lawrence, who tried the 
cause, left it to the jury to say whethef the prisoner sent the letter 
set out in the indictment, and whether it contained a threat to 
publish a libel on the prosecutor, imputing to him the death of 
Daniel Dolly, unless he would send him a bank note, and if they 
were of that opinion they were to find him guilty. The jury 
found him guilty, and also found specially that the prisoner sent 
the letter in the indictment and that it contained a threat to pub¬ 
lish the libel alluded to, with intent to extort money. 

Four objections were made to this conviction: 1. That it 

was not u letter without a name. 2. That it did not contain 
a threat or dematid, so as to bring the case within the 9 Goo. ]. 
c. 22. 3. That a bank note was not a valuable thing within the 
moaning of that act. 4. Supposing it to fall within the words 
and meaning of that statute, yet it is the precise offence de¬ 
scribed by the subsequent statute of 30 Geo. 2., which, making 
it a misdemeanor only, is a virtual repeal of the former statute 
on which this prosecution was founded. As to the first point, 
the judges held that tlie signature K. li. w'as no name, as no 
one by reading those initials could say what the name was. As 
to the -second, they held that the letter did contain a demand, for 
it was accompanied, as the jury had found, by a threat to publish 
a libel accusing the prosecutor of murder; and they further held, 
that it was the demand of a valuable thing. That a bank note 
was a valuable thing, and whether it might legally be considered 
so ornotatthe passing of the act of 9 Geo. l.,yet it was sufficient 
if it was a valuable thing at the time it was demanded. Although 
a bank note might not be the subject of larceny at the time of 
the passing the act of 9 Geo. 1. yet it was a valuable thing to 
the holder, it might at any time be turned into cash. With re¬ 
gard to the fourth objection, whether this statute of 9 Geo. 1. 
c. 22. w'ere repealed by the siibsequent stat. 30 Geo. 2. c. 24. it 
was true, that if one act of parliament made a particular case a 
felony and another act made the $ame case a misdemeanor, the 
latter is a repcail of the former. But if the two statutes are con¬ 
sistent and can both stand together, the rule does not apply, that 
the last will be a repeal of the first. Here the stat. of 9 Geo. 1. 
extends to such cases only in which there is an actual demand^ 
and the stat. 30 Geo. 2. c. 24. reaches cases which fall short of a 
demand, and includes letters sent with a view or intent to extort 
money, though no demand be made. The consequence was they 
held the conviction right. 

Upon the conference in the above case it was agreed by all 
the judges, that if the indictnlbnt were founded upon the 30 
Geo. 2. and a demand proved, there must be an acquittal. 

li is to be observed that by the 9 Geo. l.'and 27 Geo. 2. the 
offence is in sending the letter, but by the SO Geo. 2. it is in 
either'sending or delivering, therefore in the case of John and 

Mary 
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Mary Hammond, who were indicted under the statutes of 9 
Geo. 1. and 27 Geo. 2. for feloniously setiding a letter to Daniel 
Dancer, demanding the sum of £\0. the indictment consisted 
of twelve counts, one charging that the prisoners sent and de> 
livered the letter, and another, that they caused it to be sent and 
delivered. The facts proved Were, that the prisoner lived as servant 
with the prosecutor, that the wife wrote the letter, and that it was 
delivered by John Hammond, who said he had found it in the 
garden, but there was no proof that he knew the contents. The 
courtheld that the husband could not be convicted as the delivery 
was not sending the letter. But they left it to the jury to say 
whether the wife did not send the letter by her husband, he know> 
ing nothing of the contents, if so she might be convicted. The 
jury acquitted both. 

The distinctions between the acts of 9 Geo. 1., 27 Geo. 2., 
and SO Geo. 2. are not now material, as the subsequent act of 
4 Geo. 4. above set forth, is more comprehensive in its enact¬ 
ments. 


6. Libels. 


In treating of Libels, I shall consider. 


Sec 3 Init. 
J74. 

y Co 53. 59. 
Moor, SIS. 

m. 

Marcii, i3i. 
4 Co. i4. 
Fophain, 133. 
139. 


1. What shall be said to be a libel. 

2. Who arc liable to be punished for it. 
f 3. In M’hat manner they are to be tried. 

4. In what manner they are to be punished. 


Scldcn, lit. Libels. 1 Ventris, 31. Hob. 253. Cartb. 40.5. 1 Sulk. 211. 

2 Wilsou, 40; 2 Burr. 1'80 


Fitzgib. 121. 253. 


As to the First Point, viz. What shall be said to be a Libel. 

5 Coke, 125. 

5 Moil. 165, Sect. 1 . It seemeth, that a libel in a strict sense is taken for 
RM 4% “ nialifious defamation, expressed either in printing or writing, 

Str. 422,791. fi“d lending either to blacken the ra.eraory of one who is dead, («) 
12 Mod. 221. or the reputation of one who is alive, and expose him to public 
“ Mok. 1 f 93 . contempt, or ridicule. 

(a) See Bes v. Topham, 4 Term Hep. 123. 


5 Coke, 125. 
Skin. 123,124. 
Salkeld, 418. 
Ld. Bay. 43 i. 

3 Keb. 378. 

1 Uv. 139. 

5 Coke, 12.5. 

12 Coke, 35. 
llnyn!ond,201. 
Sb'a. 422.898. 
Savil, 49. 

Salk. 49. 418. 

1 Sid. 270.271, 
3 Inst. 174. 


Sect. 2. But it is said, that in a larger sense the notion of a 
libel may be applied to any defamation whatsoever, expressed 
either by signs or pictures, as by fixing up a gallows against a man’s 
door, or by painting him in a shameful and ignominious manner. 

Sect. 3. And since the chief cause for which the law so 
severely punishes all ofteuces of this nature, is the direct tendency 
of them to a breach of public peace, by provoking the parties in¬ 
jured, and their friends and families, to acts of revenge, which it 
would be impossible to restrain by the severest laws, were there 
no redress from public justice for injuries of this kind, which of 
all others are most sensibly felt; and since the plain meaning of 
such scandal as is expressed by signs or pictures, is as obvious to 
common sense, and as easily understood by every coiuinon 

capacity. 
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capacity, and altogether as provoking, as that which is expressed 
by writing or printing, why should it not be eqpally criminal ? 

Sect. 4. And from the same ground it secmetk dearly to iiobart, 215 . 
follow, that such scandal as is expressed in a scoffing and ironical Pu|>hara,i39. 
manner, makes a WTiting as properly a libel, as that which is ex- 2 burrow 980 
pressed in direct terms; as w here a writing, in a taunting manner g Mod. 119 . 
reckoning up several acts of public charity done by one, says, 4 Mod. 86 . 

“ You will not play the Jew', nor the hypocrite,” and so goe.s on 
in a strain of ridicule to insinuate, that what he did was owing to Banl. «n 9 . 
his vain-glory; or wlierc* a writing, pretending to recommend to Sess. Ciwcs.so. 
one the characters of several great men for his imitation, instead Bubart 
of taking notice of what they arc generally esteemed famous for, Keblc, 293 . 
pitched on such qualities only which their enemies charged them Moor, 627. 
with the want of; as by proposing such a one to be imitated for ** 121 !’ 
his courage, who is known to be a great statesunin, but no 2 Str! 898 ’ 
soldier; and another to be imitated for his learning, who is known 
to be a great general, but no scholar, &.c. which kind of writing 
is as well understood to mean only to upbraid the parties with 
the want of those qualities, as if it had directly and expressly done 
so. 


Sect. 5. And from the same foundation it hath also been re¬ 
solved, (a) that a defamatory writing expressing only one or two 
letters of a name in such a manner that, from what goes before 
and follows after, it must needs be understood to signify such a 
particular person, in the plain, obvious, and natural construction 
of the whole, and would be perfect nonsense if strained to any 
other meaning, is as properly a libel, as if it had expressed the 
w'hole name at large; for it brings the utmost contempt upon the 
law, to suffer its justice to be eluded by such trilling evasions: 
and it is as ridiculous absurdity to say, that a w'riting which is un¬ 
derstood (/-») by every the meanest capacity, cannot possibly be un¬ 
derstood by a judge and jury. 

lie has read the libel, aud understands and believes it to mean the partjr. Ufotc in 3 Bac. 

Sect. G. And from the same ground it further doth appear, 5 Coke, 125. 
that it is far from being a justification of a libel, that the contents 
thereof are true, (1) or that the person upon whom it is made had st^ge, 498. 

3 Bacon, 495. 9 St. Tr’ 27& 

a bad 


(a) Hurt’s Case, 
iVin. IgAiinm. 

3 Mod. 68. 

12 Mod. 139. 

Ld. Kiiy. 879. 

2 Atkin. 470. 

(ft) On appli* 
cation for an in- ' 
formation, 
some friend 
to the party 
complaining 
should by affi¬ 
davit state, that 
Abr. 493. 


(1) In an action, tire truth of a iibcl may be 
pleaded in justification. Hob. 253. And even on 
a motion for an information, the truth or falsehood 
of the libellous matter will considerably influence 
the Court either to refuse or to grant it, Str. 498. 
An affidavit therefore, except in particular cases, is 
always required from the party applying, .stating 
positively and directly that the contents of the im¬ 
puted libel are not true. Rex v. Miles, Dough 
27l, Rex t>. Buckerton, 1 Str. 498. Rex. v. 
Bate, Doug. 672. Or the Court will leave the in¬ 
jury to be remedied in Ute ordinary course of jus¬ 
tice by action or indictment, Str. 498. But the 
Court will not grant this extraordinary remedy by 
inibniiation, nor should a grand jury find an in¬ 
dictment; unless the offence bo of sucli signal enor¬ 
mity that it may reasonably be construed to have 


a teniJeucy to disturb tlie peace and harmony of 
the coroimiuity. In such a case the public arc 
justly placed in tlic character of an ofleuded pro¬ 
secutor, to vindicate the common right of all, 
though violated only in the person of an indivi¬ 
dual ; for tlie niaiieioii.s publication of even truth 
itself cannot, in true policy, be suffered to interrupt 
the tranquillity of any weti-ordered society. This is 
a principle so rational and pure, that it cannot be 
tainted by the vulgar odium which has accom¬ 
panied the derivation of the doctrine from the' 
tyramiy of the staNcharaber; the adoption of k 
by the worst of courts can never weaken its au¬ 
thority, aud, without it, all the comforts of society 
might witli impunity be hourly endangered or de¬ 
stroyed. Vide Law of labels. 
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5 Col^e, 195. 

1 Sid. 919.971. 
Sinsb 174. 
Cro. Cw. 175. 

9 Roll. 86. 

S Hod, 139. 


(a) Hard. 470. 
1 Lev. 940. 

1 Sid. 414, 415. 
1 Saund. 131. 

9 Kcb. 839. 

(5) 4 Coke, 14. 
(e) Dyer, 985. 

9 Inst. 998. 
Mull. N. P.6. 
Hoor, 697. 

9 Burr. 817. 


(d)9Keb. 

839. 

9 Inst. 998. 

9 And. 98. 
Moor, 143, 
705, 890. 

. Popham, 159. 
Con. 4 Co. 14. 
4 Com. Dig. 
159. 

Dyer, 985. 
Yelv. 117. ■ 

9 Bulst. 969. 
Godbolt, 340. 
Palm. 145. 
180. 

Vent. 93. 

19 Coke, 103. 
9 Mud. 119. 

9 And. 98. 

See 1 Danv. 
Abr. 908, 909, 
910,911. and 
the foregoing 
Chapter, tit. 

" Conspiracy.” 
Moor, hP'p 


a bad reput^ion ; sitice the greater iippearance there is of fruA, 
in any malicious invective, so much the more provoking it is. 

Sect. 7. Nor can there be any doubt but that a writing which 
, defames private persons only, is as much a libel as that which de¬ 
fames persons intrusted with a public capacity, inasmoidi as it 
manifestly tends to create ilbblood, and to cause a disturbance of 
the public peace. 

Comb. 65. Carth. 15. Hud. 470. Skin. 193. Keb. 773. St. Tr. 9. 977. 

However, it is certain, that it is a very high aggravation of a 
libel that it tends to scandalize the government, by reflecting on 
those who are intrusted with the administration of public aflairs, 
which doth not only endanger the public peace, as all other 
libels do, by stirring up the parties immediately cencenied in it to 
acts of revenge, but also has a direct tendency to breed in the 
people a dislike of their governors, and incline them to faction 
and sedition. 

Sect. 8. But it hath been resolved, that no false or scandalous 
matter contained in (a) a petition to a committee of parliament, 
or in (A) articles of the peace exhibited to justices of peace, or in 
any other (c) proceeding in a regular course of justice, will make 
the complaint amount to a libel; for it would be a great dis¬ 
couragement to suitors to subject them to public prosecutions, 
in respect of their applications to a court of justice. And the 
chief intention of the law in prohibiting persons to revenge them¬ 
selves by libels, or any other private manner, is to restrain them 
from endeavouring to make themselves their own judges, and to 
oblige them to refer the decision of their grievances to those 
whom the law has appointed to determine them. 

Also id) it seemeth to have been holden by some, that no want 
of juris'iiction in the court, to which such a complaint shall be 
exhibited, will make it a libel, because the mistake of the proper 
court is not imputable to the party, but to his counsel. Yet if 
it shall manifestly appear, from the whole circumstances of the 
case, that a prosecution is .mtircly false, malicious, and ground¬ 
less, and commenced, not M’itli a design to go through with it, 
but only to expose the defendant’s character under the shew of a 
legal proceeding; 1 cannot see any reason w hy such a mockery 
of public justice should noi. rather aggravate Ufa oft'ence than 
make it cease to be one, and make such scandal a g^lo^ground 
of an indictment at the suit of the king as it makes |^l!malice of 
their proceeding a good foundation of an action o^thf gise at 
the suit of the party, whether the Court had a jurisdiction of the 
cause or not. 

But it is said, that no presentment of a grand jury can be a 
libel, not only because persons who are supposed to be returned 
without their own seeking, and are sworn to act impartially, shall 
be presumed to have proper evidence for what they do, but -also 
because it would b.e of the utmost ill consequence any way to 
discourage them from making their inquiries with that freedom 
and readiness which the public good requires. From which con¬ 
siderations, it seems reasonable to exempt them from the fear of 

any 
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any kind of prosecution in respect of their inquiries, as has been 
shewn more at large in Chapter 27, tit. ** Conjupiracy." 


Sect, 9. However, it seems clear, that no writing whatsoever 
is to be esteemed a libel, unless it reflect upon some particular v!curi, 2 ^Sir.” 
person, (o) 

ston, 2 Str. 834. Beg. v. 


780. 

^ Bex V, \V(K>1- 

. Bedford, ifStr. 789. Rex v. Watson, 2 Term Rep. 199. contra. 


And it seems, that a writing full of obscene ribaldry, without 
any kind of reflection upon any one, is i»ot punishable at all by Kayt 486 , 
any prosecution at common law, as 1 have heard it agreed in the 4 Readf S. L. 
court of king’s bench; (2) yet it seems, that the author may be 
bound to his good behaviour, as a scandalous person of evil fame. scMrCa.^ 29 . 

12 Mod. 139. 218. 220. Ltl. Ray. 879. 2 Strange, 934. Bar. K. B. 138. 166. See title “ Surety 
for the good BeliaTiour,’’'p. 48.^. 1 Vent. 10.16. 


As to the Second Point, viz. Who are liable to be punished 
for a libel. 


Sect, 10 . It is certain, that not only he who composes, or pro- Aimon’s Case, 
cures another to compose it, but also that he who publislics, or h Burr. 2666 . 
procures another to publish it, are in danger of being punished 
for it. 8 , 3 "*'’ ■ 

Strange, 77. B. N. P. 6. Fitzgibbon, 47. Con, 9 Co, 59. Ld. Ray, 414. 117. 729. 4 Com. 
1% 152. b. 2. 5 Co. 125. 12 Co. 35. Comb. 359. 5 Mod. 167.163. Vide Salk. 417, 418, 419, 
646.281. Cardicw, 405. to 410. 

And it is said not to be material whether he who disperses a Mimr, 627. 
libel knew any thing of the conUmts or elVect of it or not; for 
nothing could be more easy than to publi.s)i the most virulent 
papers with the greatest security, if the concealing tlic purport of 
them from an illiterate publi.shcr would make him (3) safe in 
dispersing them. 

Also it hath been said, that if ho wlio had either read a libel Moor, 627 . 
himself, or hath heard it road by another, do afterward malici- 813. 
ously read or repeat any part of it in the presence of others, or ^ 167 

lend or show it to another, he is guilty of an unlawful pubiicatiuii 
of it. 

Also it hath been holden, thaf the copying of a libel shall be a 9 Co. 59. 
conclusive evidence of the publication of it, unless the party can 
prove that he delivered it to a magistrate to examine it, in which 
case the act subsequent is said to explain the intention prece¬ 
dent. - 

But it 8ceitfS!,to be the better opinion, that he who first writes g ^ 87 . 
a libel dictated' by another, is thereby guilty of making it, and Salk, 417, 
consequently punishable for the bare wnfing; for it was no libel 
till it was reduced to writing. ' 

Sect. 


(2) It was so agreed in Read's Case, 11 Mod. which his servants have no access, and they publish 

142, but in the case of the King v. Curl, Mich. 1 a libel without bis privity, the publication of it 

Geo. 2. for publisliing an obscene book, tlte Court shall not be iniputed to liim.-~Woodfall’s case, 

were unanimous, that it is a temporal offence, and Essay on I,ibcls, p. 18. Sed vide Salmon’s Case, 

that Bead’s case was not law. Sir, 78B. 834. Also B. R. Hilary, 1777, and Rex v, Almou, 5 Burr. 

4 Burr. 2527. 2687. 

(3) But if a printer is confined in prison, to 

VOL. I. N N 
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2 *Kcii. 261 .58*. ^ ** resolved, (a) that the sending of a 

Ld. Hay. 3>ii. letter full of provoking language to another, without publishing 
it, is highly punishable; and if the bare making of a libel be an 
12 'Mod. 218. offence, whether it be published or not, as it scemeth to be holdeii 

11 Mod. 99 . in some (5) books, surely the sending of it to the party reflected 

3 Bac, Ab. -198. upon must be a much great^ crime, inasmuch as it so manifestly 
240 '' tends to a disturbance of the peace. 

12 Co. 3-1. ro|). 139.1.36. U,ay. 201. 1 Sid. 270. -1-14. 1 Mod. 58. Hob. 62. 215. S Iiwt. 174. 
4Imt. 180,181. (ft) 5 .Mod. 167. 9Co.59.1 Kcb. 832, 12 Co. 35. See Fitzg. 47. 12 Vin. Ab. 229. 
Barn. 306. Scss, Cases, 33. 

Keb. 832. Sect. 13. Also it scems to be agreed, that he who delivers a 

1 r”ev * 2 ‘ilf^ P®!’®*" reflections on any person, in nature of a petition to 

1 Sid,*4M, 415 . » committee of parliament, to any other person except the mem¬ 
bers of parliament, may be punished as the publisher of a libel, 
in respect of such a dispersing thereof among those who have 
nothing to do with it. 


(c) 9 Co. 59. Sect. I.". But it hath been resolved, that he who barely reads 
00 9 ^’co.^ 59 . ^ presence (c) of another, without knowing it before 

MLr,8i3. to be a libel, or who, hearing a libel read by another, (r/) laughs 

(e) Moor, 627. at it. Or who (?) barely says, that such a libel is made upon 

2Kcb%ok ® person, w'hether he speak it with or without malice, 

Salk. 418. * or who is only proved to have had a libel in his custody, shall not 

Cartli.409. in respect of any such act be adjudged the publisher of it. But 

the having in one’s custody a written copy of a libel publicly 
known, is an evidence of the publication of it. 


Aloor, 627. 
9 Co. 59. 


Sect. 14. Also it hath been holdcu, that he who repeats part 
of a libel in merriment without malice, and with no purpose ol 
defamation, is no way punishable ; but it soemeth, that the rea- 
vsonablcncss of this opinion may justly be questioned ; forjests ol 
this kind are not to be enduied, and the injury to the reputation 
of the party grieved is no way lessened by the merriment of him 
who makes so light of it. 


i5Vin.Al.r.8a Secl. 15. But it soenulh to be settled, that the bare printing 
1 33 * petition to a committee of parliament (which would be a libel 

t L(;v." 240 . against the party complained of, if it were made for any other 
1 Sid. 411,415. purpose than as a complaint in a course of justice) and delivering 
H d ^70 copies thereof to the memoers of the committee, shaH not be 
" ' looked upon as the publication of a libel, inasmuch as it is 

justifled by the order and course of proceedings in parliament, 
whereof the king’s courts will take judicial noticci,, 

t As to the Third Point, viz. In what manner libels are to 
be tried. (4) 


t Sect. l6. It was held, that what is or is not a libel is matter 
A of law upon the face of the record, for the consideration of the 

court. 


(4) Libels, like cve.y other criminal offence, 
(nniess when tlicrc is a special provision by 
statute) art* to be tried in the county where the fact 
was committed. Butin the case of tlic King v. Sir 
F. ^rdeit, it was held, that a libel written in 
Leicestershire, tmd delivered there (whetlier open 


or scaled) for the purpose of being published in 
I/tndoii, was a publication in Leicestershire, so as 
to warrant a trial in that county. This ruling was 
dissented from by one judge against the three 
otlicrs, (4 Barn, and Aid. 95.) 
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court, (a) and that, theraforo, on the trial of an indictment for a , 
libel, the onl^ question for the consideration of the jury was the mi 
fact of publishing, and the troth of the innuendoes, (b) and that ('') 
if the paper was not a libel, tlie defendant after conviction might 
move the court in arrest of judgment. nut I,. Krx 

, Witben, ST. lU'p, 428. 

t Sect. 17. But by the statute 32 Geo. 3. c. 60. it is recited, 
that doubts had arisen, whether, on the trial of an " indictment or 
“ information for the making or publishing any libel, where an 
“ issue or issues are joiiied between the king and the defendant 
" or defendants, on the plea of not guilty pleaded, it be com- 
" petent to the jury impannelled to try the same to give their 
“ verdict upon the whole matter in issue; and enacted. That on 
“ every such trial, the jury sworn to try the issue may give a 
“ general verdict of guilty or not guilty, upon the whole matter 
** put in issue upon such indictment or information; and shall 
*' not be required or directed, by the court or judge before 
“ whom such indictment or information shall be tried, to iind the 
" defendant or defendants guilty, merely on the proof of thepub- 
" lication by such ilefendant or defendants of the paper charged 
“ to be a libel, and of the sense ascribed to the same in such in* 

“ dictment or information.” 

t Sect. 18. But by 32 Geo. 3. c. 60. s. 2. it is provided, 

“ That on every such trial, the court or judge before whom such 
“ indictment or information shall be tried, shall, according to 
‘‘ their or his discretion, give their or his opinion and directions 

to the jury on the matter in issue between the king and the 
“ defendant or defendants, in like manner as in other criminal 
" cases.” 

t Sect. 19. By 32 Geo. 3. c. 60. s, 3. it is also provided, 

" That nothing herein contained shall extend, or bo construed to 
“ extend, to prevent the jury from finding a special verdict, in 

their discretion, as in other criminal cases.” 

t Sect. 20 . And by 32 Guo. 3. c. 60. s. 4. “ In case the 
“ jury shall find the defendant or defendants guilty, it shall and 
“ may be lawful for the said defendant or defendants to move 
" in arrest of judgment, on such ground and in such manner as 
" by law he or they might have done before the passing of this 

act; dfly thing herein contained to the contrary notwithstand- 
“ ing.” 

As to tlie Toobth Point, viz. In what manner offenders of 
this kind are to be punished. 

Sect. 21. There seemeth to be no doubt, but that they may cro. Car. m. 
be condemned to pay such fine, and also to sutler such corporal 504. 
punishment, as to the court in their discretion shall seem proper, 
according to the heinousness of the crime, and the circumstances co! 134 *. 
of the oftender. Stra. 934. 

8 Mod. 178. 

In cases of seditious and blasphemous libels, by the stat. 60 
Geo.*3. c. 8. a greater severity of punishment is inflicted. Upon 
a conviction of this offence the court may order all the copies of 

N N 2 the 
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the libels in the possession of the defendant to be seized and to 
be disposed of as they shall think fit; and persons convicted of a 
second oft'ence may be banished from the United Kingdom for 
such term of years as the court shall order. And if the party do 
not depart the kingdom within thirty days after pronouncing the 
sentence, the king may cynvey him to such parts out of the 
kingdom, as, by the advice of his privy council, shall be directed; 
or if found at large after the end of forty days, may be transported 
for any term not exceeding fourteen years. 


CHAP. XXIX. 

OFFENCES AGAINST THE PUBLIC TRADE. 

1. Slave Trade. 

2 . Owling. 

3. Fraudulent Bankruptcy 

4. Fraudulent Insolvency. 

5. Seducing Artificers, 

6 . Exporting'I’ool8 and Machhierv. 

7. Usury. 

B. Monopolies. 

9. Forestalling—Rcgnding—Regulating Victuals. 


1. Slave Trade. 

The trading in slaves vas first abolished 1^ an act of 47 
Goo. 3. s( 1. c. 36, by which the trade was declaicd void and 
directed to be abolished, and the subjects of tltis country wci-e 
prohibited from dealing in slaves under several penalties, ^d all 
insurances made on slave vessels were declared void, but none of 
the offences against that act were rated higher than misdemeanors ; 
for by sect. IS.all offences against that act might be inquired of, and 
dealt with, as misdcmcanoi[8, as if the same had been committed 
within the body of the coiiiity of Middlesex. But the provisions 
of the statute being found ineffectual to repress the trade, it was 
enacted 

By51 Geo. 3. c. 23. which recites, “That whereas the two 
“ Houses of Parliament did by their resolutions of the 10th and 
“ 24th days of Jurie, 1806, severally resolve, that the African 
* Slave, Trade being contrary to the principles of justice, huma- 

'' nity. 
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** nity, and sound policy, they would, with all practicable ex{ie< 
“ dition, take etiectual measures for the abolition of the same: 
“ And that whereas, in conformity with the said resolutions, and 
'* for all and each of the reasons therein stated, the said trade was 
“ by an act passed in the forty-seventh year of his late majesty 
“ declared to be unlawful: And that it hath been found that 
“ divers persons, not deterred by the provisions and penalties of 
“ the said act, do still continue to deal and trade in slaves upon 
“ the coast of Africa and elsewhere, and to carry them for sale 
“ by sea: And that the*Commons House of Parliament, by its 
resolution of the 1.5th of June, ISIO, did express its indi^a- 
“ tiou at such practices, and did resolve speedily to take into 
“ consideration such measures as might lend eft'cctually to prevent 
“ such daring violations of the law: And whereas it is tit that 
" such measures should be extended also to the effectual abolition 


“ of the slave trade wheresoever it may be attempted to practise 
" it:” and then taiacts, “ That if any subject or subjects of his ma- 
“ josly, or if any person or persons residing or being within this 
“ United Kingdom, or in any of the islands, colonies, dominions. Carrying away 
“ forts, settlements, factories, or territories, now or hereafter be- 
“ longing thereto, or being in his majesty’s occupation or posses- 
“ sion, or under the government of the united company of iner- 
chants trading to the h’ast Indies, shall, from and after the 1st 
“ day of June next, by him or themselves, or by his or their fac- 
“ tors or agents, or otherwise howsoever, carry away or remove, 

“ or aid or assist in the carrying away or removing, as a slave or 
“ slaves, or for the purpose of being sohl, transferred, used, or 
“ dealt will) as a slave or slaves, any person or persons whatso- 
“ ever, from any ])art of Africa, or from any other country, terri- 
tory, or place whatsoever, either immediately or by tranship- 
“ iiieul at sea or otherwise, directly or indirectly; or shall import 
“ or bring, or aid or assist in the importing or brijiging into any 
“ island, colony, country, territory, for the j)urj>ose aforesaid; or 
“ shall knowingly and wilfully ship, embark, receive, detain, or 
“ confine on board any ship, vessel, or boat, any such person or 
“ persons as aforesaid, for the,purpose of his, her, or their being 
so carried away or removed, imported, or brought as aforesaid, 
or of being sold, transferred, used, or dealt with as a slave or 
“ slaves; or sl)^ll knowingly and wilfully use or employ, or per- 
“ mit to be, used or emjiloyed, or let or take to freight or on hire, 

** any ^kip. or yessel, to be used or employed in carrying aw'ay or 
‘‘ reatOvibgiJmporting or bringing, or for the purpose of carrying 
“ away;or rdboving, importing or bringing as aforesaid, any such 
“ person or persons as a slave or slaves, or for the purpose of 
“ his, her, or their being sold, transferred, used or dealt with as 
“ a slave or slaves; or shall fit out qr cause to be fitted out, or , 


ti 

«« 

4( 

it 

it 


ihall take the charge or command of^ or navigate, or enter and Embarking 
embark on board any ship or vessel, as master or captain, 
supercargo, or surgeon, knowing that such ship or vessel is 
acluully employed, or is, iii the same voyage for which he or &c. a felony, 
they shall so enter and embark on board, intended to be em- 


“ jiloyed in carrying or removing, importing or bringing as afore- 
“ said, any such person or persons as or for the purpose of his, 

“ her. 
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" her, or their being sold, transferred, used, or dealt with as a 
“ slave or slaves; then, and in every such case, the person or per- 
" sons so oifendiiig, and their counsellors, aiders, and abettors, 
shall be and are hereby declared to be felons, and shall be 
transported beyond seas for a term not exceeding fourteen 
years, or shall be confined and kept to hard labour for a term 
not exceeding five years, nor less than three years, at the dis¬ 
cretion of the court before vrhom such offender or offenders 
" shall be tried and convicted.” 

m 

By sect. 2. every person embarking on board such ship as a 
petty officer, servant, or seaman, knowing the purpose of the 
voyage, and any person underwriting a policy of assurance upon 
the ship, knowing her to be employed in such voyage, are 
declared guilty of misdemeanors, and are to be punished by im¬ 
prisonment not exceeding two years. 

By 58 Geo. 3. c. 98* offences against the above act may be 
inquired of, tried, and determined, under and by virtue of any 
commission to be issued according to the directions of (1) 
46 Geo. 3. c. 54.; and that parties convicted under such com¬ 
mission may be subject to the same pains and penalties as if 
convicted within the realm, according to the provision of 28 Hen. 8. 

But as these offences may also be committed on shore, where 
the provisions of the act of 46 Geo. 3. c. 54. did not apply, as that 
act related only to the trial of offences committed where the ad¬ 
miral had jurisdiction, it was remedied by 59 Geo. 3. c. 97. by 
which it is enacted, *‘That offences, which, by the said recited act 
“ of the fifty-first year of his majesty’s reign, arc declared to be 
felonies or misdemeanors, have been or may be committed by 
“ British subjects in Africa, either on shore or in rivers, or other 
" places where the admiral has no jurisdiction, and it may be im- 
“ possible in such cases to bring the offenders to justice under 
" any of the said recited acts, or any other laws now in being, 
“ withoat great inconvenience, expense, and delayand then 
enacts, “ That each and every offence, declared by the said act of 
“ the fifty-first year of his majesty’s reign to be a felony or mis- 
“ demeanor, committed, or which shall be compiittcd, by any 
“ subject or subjects of his majesty, his heirs or successors, m 
“ Africa, or in any of the rivers, ports, or harbours thereof, not 
being a place where the admiral has jurisdiction,' andiAOt being 
within the local jurisdiction of any ordinary court of a British 
** colony or settlement in Africa, competent to try such offence, 
may be inquired of, tried, and determined, under and by virtue 
“ of any commission alrcadj^- issued, or hereafter to be issued, 
“ according to the directionjT of the said recited act of tlie fort^- 
sixth year of his majesty’s reign.” 

2. Owlhig' 


(l) By '16 Gro. 3. c. 54. it is enacted, *' That plantations, &c. by commissioners apjminted under 

" oiFcnces conrmitted upon tiie sea, where tire ad- the great seal. 

" miral has juiisdicUon, may be tried in any of the 
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t Sect. 1. Owling, so called from its being usually carried on 
in the night, is the claudcstinc transportation of wool or sheep 
out of the kingdom, to the detriment of its staple manufacture. 

t Sect. 2. By 9 and 10 Will. 3. c. 40. s. 3. it is recited, “That Owners of wool 
it is a common practice’in Romney Marsh and other places ad- 
jacent, for evil-disposed persons to sheer their sheep, and lodge j,, Kent or * ’ 
wool near the sea-side, and sometimes to bring wool out of the Sussex, to give 
country more remote, and lodge it as aforesaid, where by fraud 
and force in the night-time, the said persons do cause the same flceres'&I 
to be transported to France, to the increase of the trade of that 
kingdom, and the destruction of tlie trade of England:” and 
enacted, “ That all and every owner or owners of wool shorn or 
“ housed, laid up, or lodged, within ten miles of die sea-side, 

“ within the counties of Kent and Sussex, shall be obliged to give 
“ an exact account in writing, within three days after the sheering 
“ thereof, of his, her, or their number of tleeces,and where lodged 
“ or housed, to the next adjacent port or officer of his majesty’s 
“ customs, and the like notice before he, she, or they shall pre- 
“ Slime to remove any part or parcel thereof, of the said number 
“ of lleccos and weight, and the name and abode of the person or 
“ persons to whom it is disposed, and the place to which it is iu- 
“ tended to be carried; and to lake a certificate from the officer 
“ who lirst entered the same, upon the penalty of forfeiting all such Po»aU>. 

‘‘ wool as shall not be so entered or otherwise disposed of,and the 
“ owner or owners also to be liable to ihefurtherpenalties of three 
“ shillings for every pound weight of all such wool, as if the same 
“ had been actually transported; which said account the officers offia-r lo giro 
“ respectively are hereby required to take gratis, and to give such ccrtiiicato,&c. 

“ certificate or certificates, without delay, to the party or parties 
“ demanding the same, and shall therein specify the name or 
“ names of the owners and buyers thereof, and limit it to such 
“ times and places to be removed; for which duty and service 
“ the said officer or officers shall take and demand the sum of 
“ sixpence, and no more, for each certificate, upon any account 
“ or pretence whatsoever.” 

t Sech: 3. By 9 and 10 Will. 3. c. 40. s. 4, it is recited, “ That No person shall 
it is a coaiinon practice in the said marsh for divers persons, not sell wool withiu 
resident upon the place, to buy up great quantities of w'ool, and 
tRuisport, or cause the same to be transported out of this king- „ Susse*x,unle8* 
dom:” and enacted, “That no pernor persons residing within cnu>rwl,&c. 
“•fifteen miles of tlie sea, in ihd counties of Kent and Sussex, 

“ shall presume to buy any wool before they do enter into bond 
“ to the king’s majesty, his heirs, or successors, with sureties, 

“ that all the wool they buy shall not be sold by them to any 
“ person or persons within fifteen miles of the sea; and in case 
“ any wool be found carried towards the sca-sidc in the counties 
“ aforesaid, unless such wool be first entered, and security given, 

“ the 
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" the same shall be forfeited, and the person or persons offend-* 
“ ing therein shall also forfeit three shillings for every pound 
“ weight of all such wool.” 

t ‘^ect. 4. By 9 and 10 Will. .‘3. c. 40. s. 5. it is further enacted, 
" That no wool removed from the place where it was first housed, 
“ lodged, or laid, after sheering, within ten miles as aforesaid, 
" shall be lodged, after the first removing, within fifteen miles of 
" the sea, in the counties aforesaid, upon pain of forfeiting all 
" such wool, if found; but if carried away, then eveiyr person or 
“ persons, who were the owner of the’said wool, to forfeit for 
“ every pound weight the sum of three shillings.” 

Sect. 5^.^ By 9 and 10 Will. 3. c. 40. s, 0. it is further 
enacted, “ That all and every person or persons that shall lay, or 
“ cause to be laid or hid, any wool within fifteen miles of the 
** sea, and not entered as aforesaid, all such wool shall be seized 
“ and forfeited; and upon any seizure of such wool, every per- 
son laying claim to the same shall give suificient security in 
“his majesty’s court of exchequer (if cast upon trial) to pay 
“ treble costs, over and above the penalties and forfeitures afore- 
“ said.” 

t Sect. G. By 28 Geo..'3. C..38. s.2.which repeals allformeracts 
upon this subject, except that above cited, it is enacted, “ That 
“ if any person or persons whosoever shall bring, deliver, send, 

“ receive, or take, or cause to procure to be brought, delivered, 

“ sent, received, or taken into any shi{), vessel, or boat, any rains, 

“ sheep, or lambs, of any sort or di;scriptioii whatsoever, of the 
“ breed of the kingdom of Great Britain, or of the isles of Jersey, 
Guernsey, Alderney, Saik, or Man, being alive, to be carried 
“ and conveyed out of the saitl kingdom of Great Britain, or any 
“ ot the .said isles, the said rams, sheep, or lambs, and also the 
“ ship, vessel, or boat, on board of which the same shall be taken 
“ or received, shall become forfeited, and liable to be seized 
“ and .it.cured for the benef/t of any person or persons seizing 
“ the .s.j’iic; and every suci: person and persons so offending, 

“ his, her, and their aiders, abettofs, procurers, and comforters, 

“ knowing thereof, .and who shall be thereof convicted, shall, 

“ for every sheep or lamb which shall be brought, delivered, sent, 

“ received, or taken, with any .such intent as afofhsaid, into any 
ship, vessel, or boat, forfeit the sum of three pounds of lawful 
“ money of Great Britain, and shall also suffer solitary imprison- 
“ meut in the common gaol or house of correction of ffie county, 

“ riding, division, shire, or stewartry, wherein such offender or 
“ oftenders shall be respectively convicted, for the space of three 
“ calendar months, without ^il or mainprize, and until such fbr- 
“ feiture shall be paid, so as the whole of such imprisonment for 
“ the non-payment of such forfeiture shall not exceed the space 
“ of twelve calendar months; and in case of any further convic- 
“ tion for or upon a second or other subsequent offence of the 
“ same kind, the {lerson or person.s so again offending, shall, upon 
“ every second or other subsequent conviction, forfeit and pay for 
“ every such shcej) or iamb, the sum of five pounds of lawful 
‘ money of Great Britain, and shall also suffer solitary imprison- 

“ nient 
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ment in the common gaol or house of correction of the county, 
riding, division, sliire, or stewartry wherein such offender or 
offenders shall be respectively convicted, for the space of six 
' calendar months, without bail or mainprize, and until such for¬ 
feitures shall be paid, so as the whole of the imprisonment for 
' the non-payment of the forfeiture incurred by such second or 
other subsequent offence shall not exceed the space of two 
years; all of which said several forfeitures shall be for the Forfeitures to 
benefit of the person or persons who shall sue for the same, be to the wr- 
Provided always, Thai nothing in this act contained shall in Jhrsa^f ** 
anywise extend to subject any person or persons, or any ship. Not to extend 
vessel, or boat, to any of the pains, penalties, or forfeitures ***®®P. 
herein contained for the carrying or conveying away any 
' wether sheep, or of the wool growing upon any such wether 
sheep, to be carried alive i)i any ship, vessel, or boat, 
out of the kingdom of Great Britain, or out of any of 
the said isles, for .and towards the only necessary food and 
diet of or for the master or conir.tauder, mariners, pas¬ 
sengers, or persons therein, and for and towards no other pur¬ 
pose whatsoever.” 


t Sect. 7. By 28 Geo. 3. c. 38. s. 3. it is provided, * That no 
live wether sheep shall be put or carrieil on board any ship, 
vessel, or boat, for the necessary food or diet of the master or 
coiiiniander, mariners, or passengers therein, until an applica¬ 
tion shall have been made to the comptroller and collector of 
the customs of such port or place where the same are intended 
to be shipped, and a iieeiise obtained from them fur the ship¬ 
ping thereof; which license shall specify the number of wether 
sheep so to be put on boaril such ship or vessel, and they shall 
in no case exceed such miuiber as in the judgment of the 
ofHcors granting such license shall be deemed sullicieut for the 
use of such master or eommander, mariners or jjassengers, 
during tlie intended voyage of such ship or vessel, according to 
the distance thereof; nor shall the same be shipped but in the 
presence of the proper oflitiors appointed to attend the same, 
upon pain that the sheep so put ou board shall become for¬ 
feited to the person or persons seizing the same ; and the per¬ 
son or persqps shipping, or attomptiiig to ship the same, shall, 
for every such offence, forfeit and pay the sum of tw'eiity 
shillings for every such sheep to the person or persons who 
shall inform thereof.” 


No live wctlier 
sheep to bo 
sliipited for diet 
witliout license 
from the port 
oilicer of the 
customs. 


License to spc> 
cify the number 
ol'slicep, which 
must be shipped 
in the presence 
of the officer, on 
penalty of for¬ 
feiture, and 20s. 
for each sheep. 


t Sect. 8. By 28 Geo. 3. c. 38. s. 4. it is further provided. 

That if it shall happen that there shall bn no comptroller or Where there is 
collector of the customs at the piftce w'hcretbe said live wether 
sheep are intended to be shipped!; that then and in every such the 

case such license shall be obtained from, and the shipping of officers at the 
such live wether .sheep shall be made in the presence of, some nearest place, 
one or more officer or officers of his majesty’s revenue nearest 
lo such place, and eveiy such officer is hereby required to grant 
such license, and to atteuu to and overlook the shipping of such 
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" sheep; any thing herein contained to the contrary thereof in 
" anywise notwithstanding.” 

+ Sect. 9. By 28 Geo. 3. c. 38. s. 5. it is recited, ** That there 
are within some parts of that part of Great Britain called Scot* 
land, very few officers of his majesty’s revenueand enacted, 
“ That nothing in this act contained with respect to any officer 
“ being present at the shipping of live wether sheep or granting of 
“ license for that purpose, shall extend or be construed to extend 
" to the shipping of live wether sheep on board any ship, vessel, 
" or boat, which shall be bound only to or from any port or place 
“ between the Mull of Cantire aud Cape Wrath, for the necessary 
" food aud diet of or for the master or commander, mariners, 

passengers, or persons on board such ships, vessels, or boats, 
“ and for and towards no other purpose whatsoever.” 

t Sect. 10. By 28 Geo. 3. c. 38. s. fi. it is recited, “ That in 
that part of Great Britain called Scotland, estates and farms often 
consist of mainland an.'i small islands within the difFerent firths 
or seas adjacent, on which islands sheep are fed and depastured, 
and which, for that and other plirposcs, must necessarily be 
removed on board boats or other vessels from one island to 
another island, or to the mainland, or therefrom to the said 
islands aud enacted, That this act, or any thing lM*rein con- 
“ tained, shall not extend to prevent or hinder any landholder, 
" proprietor, or tenant of such estate or estates, or farm or farms, 
“ from moving, transporting, carrying, and cxrdiauging from the 
“ mainland to any island or islands in the firths or seas adjacent, 
“ or from any such island to another such island, or from thence 
“ to the mainland, on board boats or other vessels, any live sheep 
“ or lambs, as occasion may be or require.” 

j- Sect. 11. By 28 Geo. 3. c. 38. s. 7. it is provided, “ That it 
" shall not be lawful to or for any such landholder, proprietor, or 
“ tenant of such aforesaid <;state t)r estates, farm or farms, to 
“ remove, transport, curry, or exchange, any such live sheep or 
** lambs as afores.iid, until he, she,,or they shall have entered into 
‘‘ a bond, to the use of the king’s majesty, his heirs, and succtis* 

sors, in the penalty of one hundred pounds, that such land- 
“ holder, proprietor, or tenant will not export, or knowingly per- 

mit to be exported, to foreign parts, any live sheep, iambs, 

“ wool, woolfels, murtlings, or shortlings, to hini, her, or them 
“ belonging, contraiy to the true intent and iTicauing ber^f; and 
“ shall have delivered such bond to one of lii * majesty’s justices 
“ of the peace, officer of the customs, or officer of excise, nearest 
“ to the residence of such landholder, proprietor, or tciiuiit; and 
“ also until he, she, or they shall have obtained a license for the 
“moving, transporting, carrying, or exchanging any such live 
“ sheep or lambs as aforesaid, from such aforesaid justices of tin? 

“ peace, or officer, under his hand aud sca|; aud whicli such afore- 
“ said justice and officer are hereby require<l to grant upon re- 
“ ct;iving such bond, or at any lime thereafter.” 
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f Sect. 12. By 28 Geo. 3. c. 38. s. 8. it is further enacted« 

“ That every such license shall express andcoQtaiu the name and tain a»c name of 
** residence of the person and persons to whom the same shall pe^on to 
“ be granted, and the names and situations of the islands to and 

from which any such live sheep or lambs shall and may be tinuc in force 
“ thereby moved, transported, carried, or exchanged; and every tjn fte bond be 
“ such license shall continue in force until a forfeiture shall be wd copy 

made of the last aforesaid bond; which said bond, and a copy oflicenne tote 
“ of every such license, shall be sent by the justice or officer who aent tothecom- 
“ shall take or grant the, same, within one month next after re- theTuStowin 
“ ceiving of such bond or granting such license respectively, to Edinburgh. 

“ the commissioners of his majesty’s customs in Edinburgh.” 

+ Sect. 13. By 28 Geo, 3. c. 38. s. 9- it is further enacted, 

“ That all and every person and persons who shall directly or in- Persons convey- 
“ directly carry, export, transport, or otherwise convey, or cause 
“or procure to be carried, exported, transported, or otherwise Britain or Jer- 
“ conveyed, out of the kingdom of Great Britain^ or out of or scy. &c. 

“ from the said isles of Jersey, Guernsey, Alderney, and Man, 

“ or out of or from any of them, into any parts or places out of the horses, &c,o/ 

“ kingdom or isles aforesaid,lany wool whatsoever of the growth revenue officers, 
“ of the kingdom, or of the isles aforesaid, or any woolfels, mort- 
“ lings,sli()rtlings,yarnorworstedmadeofwool,woolflock8,cruels, exportation of 
“ coverlids, waddings, or other manufactures, or pretended raanu- 5hcep,^wool,&c. 
“ factures, made of wool slightly wrought up, or otherwise put 
* together, so as the same may be reduced to and made use of 
“ as wool again, or mattresses or beds stufted with combed wool, 

“ or wool tit for combing or carding, or any fuller’s earth, fulling 
“ clay, or tobacco-pipe clay, and also all and every owner and 
“ owners of any ship or otlier vessel, and all and every owner 
“ and owners of every horse or other beast of burthen, waggon, 

“ csirt, or carriage, upon which any slieep, wool, or other articles 
“ before enumerated, and hereby prohibited from exportation, 

“ shall be exported, transported, carried or conveyed, packed or 
“ loaded, with an intent to be exported, knowing thereof, and 
“ being actually aidiug,* assisting, or consenting thereunto, and 
" also every master and commander, and mariner of or in such ^ 

“ ship or other vessel wherein any such wool or other articles 
“ aforesaid, and which are hereby prohibited from being cx- 
“ ported, shalk be so exported, transported, carried or conveyed, 

“ or loaden or laid on board as aforesaid, with any such intent or 
“ piirj)ose as aforesaid, knowing thereof, and being actually aid- 
“ ing, assisting, or consenting thereunto, and also every factor or 
‘‘ servant, or other person whatsoever, and every collector, cus- 
“ tomcr, comptroller, waiter, searcher, surveyor, or other officer 
“ or officers whomsoever, knowing thereof, and being actually 
“ aiding, assisting, or consenting thpreunto, and who shall be 
“ thereof convicted, shall forfeit and pay for the first offence Penalties. 

“ three shillings for every pound weight of such wool or other 
“ the aforesaid enumeiated articles, which are hereby prohibited 
“ from being exported, or th^ sum of fifty pounds of lawful 
" money of Great Britain in the whole, at the election of the 
“ person or persons who shall sue for the same, and shall also 
“ suffer solitary imprisonment in the cummou gaol or house of 

“ correction 
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correction of the county, riding, divi.sion, shire, or stewartry 
wherein such offender or offenders shall be respectively con- 
“ victed, for the space of three calendar months, without bail or 
“ mainprize, and until the pemilty in which he, she, or they shall 
be convicted shall be paid, so as the whole of such iinprisou- 
" nieiit for the nou-paynient of such penalty shall not exceed the 
“ .space of twelve calendar months ; and in case of a further con> 
viction for or upon a second or other subsequent offence of the 
" same kind, the person or persons so again onending shall, upon 
“ every second, or other subsequent conviction, forfeit and pay 
three shillings for every pound weight of such wool and other 
“ articles herein-bofore mentioned, and which are hereby pro- 
" hibited from being exported, or the sum of fifty pounds of law- 
“ ful money of (jreat Britain, at the election person or 

" persons who shall sue for the same, and shall aLsb suffer solitary 
“ imprisonment in the common gaol or house of correction of 
“ the county, riding, division, shire, or stewartry, wherein sucii 
‘‘ offender or offenders shall be rcfipectiveJy convicted, for the 
“ space of six culcndar months, without bail or inaiiiprizc, and 
“ until the penalty in which he, she, or ihev' shall be convicted 
“ shall be paid, so as the whole of such imprisoiiincnt for the 
“ non-payment of the penalty which .shall be incurred by such 
“ second or other subsequent olfeiiee sliall not exceed the space 
“ of two years; all which saiil several forfeitures shall be for lluj 
“ benefit of the person or persons who .shall sue for the same; 

and the said wool, and other the said hereiu-liefore ennnjcratctl 
“ articles, which shall be packed, loaded, removed, earrie.cl, con- 
“ veyed, or shipped, with intent to export the same, otherwise 
“ than under and according to llie rest: id ions and regulations, 

“ and subject to the powers and exceptions Lereiu-after mentioned 
“ and »;xpiessed, .shall, together with the .ship, ves.sel, hottom, or 
“ bout, waggon, cart, and other cariiago, horse.s, or otlicr bca.sts, 

“ on or by which any of tlie said hereby prohibited articles shall 
“ liapjtbn to be so loaded, lairrjiiig or conveying, l)e liable to be 
seized, ami sliall become t' trfeiled for the benefit of tlie person 
“ or persons who shall seize ‘lie same.” 


Act not to ex¬ 
tend to tlie 
exportation of 
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clay to the Bri¬ 
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■{' Seel. 14. By 28 Geo. 3. c. 33. s. 10. it is provided, " That 
“ nothing in this act contain tl shall extend, or i>e deemed or 
construed to extend, to prohibit the exportation of tobacco- 
“ pipe clay from any port in tliis kingdom to any British sugar 
“ colony or plantation in the West ladies, in any ship or vessel 
“ which may lawfully trade thither, so long as the exportation 
“ thereof shall lie allowed by virtue of an act made and passed in 
thesc\enteeth year of the reign of his prc.scnt majesty, intituled, 
“ ‘ An Act for repealing the eleventh rule in the book of rates, 
“ so far as the same relaUfes to making any allowance upon the 
“ iuipurtation of damaged currants and raisins, and for making 
“ the importer of such goods an abateq ^ t in the duties iu lieu 
“ thereof; and for explaining the said ritm with respect to such 
“ allowance for damage on other goods; and to permit the ex- 
“ portatioii of tobacco-pipe clay from this kingdom to the British 
“ sugar colonies or plantations in the West Indies, for u limited 

“ time; 
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timewhich said recited act has been continued by several 
“ subsequent acts of parliament.” 

t Sect. 15. By 28 Geo. 3. c. 38. s. 11. it is enacted, “ That 
“ all and every owner and owners of wool, or any other the said 
“ lierein-before enumerated woollen and worsted articlc.s, and 
" which arc hereby prohibited from being exported, or his, her, 

" or their agent or agents, who shall at any time hereafter carry, 

" or cause ,to be carried, any wool, or any other the said last- 
“ mentioned articles, to any port or place on the sea-coast within 
“ the said kingdom of Great Britain, with an intention to convey 
the same to any other port or place on the sea-coast within 
“ the same kingdom, from whence the same may be shipped oiF, 

" or otherwise transported, conveyed, or carried into foreign 
" parts, shalljiin the lirst place, cause a due entry to be made of 
“ the said wool, and other the said last-mentioned articles, at the 
“ port from whence the same shall be so intended to be conveyed, 

“ containing the exact weight, marks, and numbers of the same, 

“ before he, she, or they, shall presume to load or carry away any 
" of the said wool, or the last-mentioned articles, within five If wool, &c. 

“ miles of any such port or place on the said sea-coasts, from 
“ whence the same is or are so to be conveyed; and if any wool, be carrying ’ 
“ or any other the said last-mentioned articles, shall be carrying towards the sea, 
'' towards the sea, for the purpose aforesaid, without being first 
“ entered in manner aforesaid, and witliout being accompanied been made! to 
'‘with a certificate of such entry, and which the officer with be forfeited, &c. 
“ whom such tintry shall be made is hereby required to give, the Repealed by i 
“ wool, ami other the aforesaid articles, so found, and also the tbe 

“ horse or horses, or other beast, cart, waggon, or other carriages, next paragraph! 
“ cottveying the same, shall be forfeited for the benefit of the 
“ person or persons who shall seize thereupon.’' 

By 1 and 2 Geo. 4. c. 81. The above clause is recited and 
so much of the act of 28 Geo. 3. as relates to the registiy of 
wool carried coast wise is repealed. 

t Sect. iG. By 28 Geo. 3. c. 38. s. 12. it is provided, " That not ‘o «• 

“ the aforegoing clause is not> intended, nor shall be construed to carrying'from 
“ extend, to the hindering any person or persons from carrying tlic place of 
“ his, her, or their wool from the place of shearing the same, on shearing to 
“ horses, or by carts and waggons, to his, her, or their own dwell- hous^'jbongh 
“ ing-house or houses, or out-houses thereunto belonging, though within five miles 
the same be within five miles or less of the sea, so as such person of‘he sea, if 
" or persons, within ten days after the shearing ohlie said wool, and 
“ beforehe, she, or they remove or otherwise dispose ofthe same, or officer of the 
“ any part thereof, from the place where it was first carried after "ext as 
“ shearing, do under his, her, or their hands, certify to the officers ^ 

“ of the customs in the next adjacent port, the true quantity of the it. 

“ said wool; (that is to say) of the number of fleeces, and where the 
“ same is housed, and that such person or persons do not re- 
“ move, or otherwise''<yjfpo8e of the saidwqol, to any other place, 

" without first certifying to the officer of such port, under his, 

“ her, or their hands, of his, her, or their intention to remove the 
“ same, three days at least before such removal; and the officer 

“ and 
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" and officers in their respective ports, and the limits of such, 
ports, are hereby required to receive and Keep such certificates, ‘ 
** and to make a register of them; but in case any such person 
** or persons shall neglect to make and send such certificate to 
the officer or officers of the next adjacent port as aforesaid, or 
" shall remove or otherwise dispose of any of the said wool bc- 
fore such certificate of his, her, or their intention so to be made 
“ and delivered as aforesaid, such person or persona'.shalLhavc 
" no benefit by this proviso, but be liable to the penalties cx- 
** pressed in the foregoing clause.” ,, 

f Sect. 17- By 28 Geo. 3. c. 38. s. 13. it is also provided. 
That if such next adjacent port shall happen to be at a greater 
“ distance than five miles from the dwelling-house or houses of 
** such aforesaid person or persons, that then andf in every sucli 
** case eveiy such aforesaid entry, notice, or certificate, shall and 
" may be made or given to any one of his majesty’s justices of 
** the peace, or any officer of his majesty’s revenue, nearest to 
“ to the dwelling-house or houses of such person or persons; 

“ any thing herein contained to the contrary thereof in anywise 
“ notwithstanding.” 

f Sect. 18. By the 28 Geo. 3. c. 38. s. 14. it is further pro¬ 
vided, That in case any sheep shall be shorn between the first 
day of March and the first day of July in each year, for the 
“ sole purpose of sending them to market, and in case the owner 
" or owners of such sheep shall not remove or otherwise dispose 
of the wool or fleeces which shall be shorn from such sheep, 

" from the places W'here the same were first carried after shearing, 
without first certifying in three days in manner aforesaid, it 
shall not be necessary for such owner or owners to certify the 
*' true quantity of the said wool and number of such fleeces, and 
where the same are housed, until such owner or owners shall 
“ certify in manner before-mentioned, the quantity of the wool 
“ and number of the fleeces shorn from the whole of the flock 
“ or flocks belonging to such owner or owners, after the general 
" shearing for that season of the said flock or flocks.” 

t Sect. 19. By 28 Geo. 3. c. 38, s. 15. it is enacted, “ That 
it shall and may be lawful to and for any person or per¬ 
sons, authorized and qualifie d as hercin-after is mentioned, to 
seize, take, and challenge, to and for his and their own use and 
benefit, all such wool, woolfels, mortlings, shortlings, and other 
the said woollen and worsted articles fuller’s earth, fullitig clay, 
and tobacco-pipe clay, which he or they shall happen to sec, 
know, or discover, to be brought, carried, or Igid on shore 
at or near the sea, or any navigable river, to the intent or 
purpose to be exported or conveyed out of the said kingdom 
of Great Britain, or out bf the isles aforesaid, or any of them, 
contrary to the true intent' and meaning of this act; and the 
offender or offenders therein shall be sj^cct and liable to the 
like forfeiture, painsf and penalties, as persons by this act are 
subject unto, for exporting, transporting, or shipping of wool, 
or other the commodities aforesaid, contrary to the true intent 
and meaning hereof,” 

i Sect. 
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t Sect. 20. By 28 Geo. 3. c. 38. s. l6. it is provided. ** That Wool for the 
it shall and may be lawful to export and transport the several use of Jersey, 
quantities of w'ool herein-aftcr mentioned out of or from the 
port of Southampton only, unto the isles of Jersey, Guernsey, sSarapto™ 
Alderney, or Sark, by or for the only use or behoof of any of «nder the re- 
thc inhabitants of the said isles, or some or one of them, but 
under and subject to the regulations in this act contained re- taiued. 
specting thn removal and shipping of w'ool, and so as such 
wodll shatf be shipjted or laden on board some ship or vessel 
then the property of some person or persons residing within 
one of the said isles of Jersey, Guernsey, Alderney, or Sark, 
and so as such person and persons as shall so ship or put on 
board such wool aforesaid in any such ship or other vessel, do, 
before the shipping or putting on board such wool, deliver 
unto the coB^ctor, customer, comptroller, surveyor, or searcher 
of the port of Southampton aforessud (out of which the same 
wool is to be exported), a writing under the hand and seal of 
the governor of the said isle of Jersey, or of his deputy or de¬ 
puties, as to the wool which is to be exported to the said 
island; and under the seal of the said governor of Guernsey, 
or of his deputy or deputies, as to the w'ool which is to be ex¬ 
ported to the said isles of Guernsey, Alderney, and Sark, or 
any of them; in which writing it shall be expressed that the 
party named therein is authorized and appointed to export or 
cause to be exported out of the port aforesaid so much wool, 
expressing the number of tods, to the same isles, or some or 
or one of them, to be used and manufactured in one of the 
same isles, or in some of the members or parts of the same, 
and that such party, so authorized and appointed to export or 
cause to be exported such wool, hath, before the making and 
sealing of the said writing, entered into sufheient bond to his 
niajcsty’s use for the landing of the said wool in manner afore¬ 
said.” 

f Sect. 21. By 28 Geo. 3. c. 38. s. 17. to the intent that the Quantity timt 
quantity of wool to be exported out of the port of Southampton may beVx- 
aforesaid into the said isles, or either of them, in any one year, 
may not exceed the quantity hereunder specified; (that is to say) 
unto the isle of Jersey four thousand tods, and no more, of un¬ 
combed wool ;• and unto the isle of Guernsey two thousand tods, 
and no more, of uncombed wool; and unto the isle of Alderney 
four huadred tods of uncombed wool, and no more; and unto 
the isle of Sark two hundred tods of uncombed wool, and^ no 
more, each tod not exceeding thirty-two pounds in weight; it is 
further enacted, ” Thnt the governor of the said isle of Jersey, Governor ot 
“ or his deputy, for whom he shall answer, shall not make to Jersey, &c. not 
any person or persons any writing or writings, such as is above tciautho^w 
specified, to authorize and appoint such person or persons as ”ore*Awniie 
" aforesaid to fetch, export, or transport, out of the port of quantity spe- 
" Southampton aforei^i^unto the said isle.of Jersey, in any one 
“ year, any greater quantity of wool than four thousand tods; 

“ and that the governor of the said isle of Guernsey, or his de- 
puty, for whom he shall answer, shall not make to any person 

« or 
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** or persons any writing or writings, such as is above specified, 
** to authorize and appoint such person or persons as uoresaid. 
“ to fetch, export, or transport, out of the port above specified,' 
unto the said isles of Guernsey, Alderney, and Sark, in any 
" one year, any greater quantity of wool than two thousand tods 
** for Guernsey, four hundred tods for Alderney, and two hun- 
Customcr of " dred tods for Sark; and that the customer of the port of 
Southampton to « Southampton aforesaid shall keep a true account of all the said 
“ quantity of wool so by him permitted to be ladeU^by thfe act, 
if he permit i '' and shall not permit any greater quantity of wool to be laden 
larger than the « than by this act is prescribed, in any* one year, to any of the 
titv^e kden. " islands respectively, under any pretence whatsoever, upon 
' ** the penalty of the forfeiture of his place, and of the sum of 
five hundred pounds in money, one moiety whereof to the 
** king’s majesty, his heirs or succetsors, and the other moiety to 
** him or them that will sue for the same in any court of record, 
“ wherein no essoin, protection, or wager of law, nor more than 
** one imparlance, shall be allowed ; and if any of the governors 
Gomnors, &c. “ of the said isles, their or either of their deputy or deputies, shall 
authorizing a give, grant, or make any license or licenses for exporting from 
tohe exportoi, ** Southampton aforsesaid unto the said isles respectively any 
to forfeit 201. ’ ** greater quantity of such wool than is before, by the true meaning 
per tod. u Qf act, limited and appointed in that behalf ; that iheu 
*' the respective governor or governors of such of the said isles 
" shall forfeit and, pay to the king’s majesty, his heirs or suc- 
cessors, the sura of twenty pounds of lawful money of Great 
“ Britain for every tod of wool, which shall be so licensed to be 
*' exported, over and above the rate oj' proportion of wool in and 
by this act, or the true meaning thereof, limited or appointed, 

“ one moiety whereof shall be paid to the king’s majesty, his 
heirs or successors, and the other moiety thereof to him or 
them that will sue for the same in any court of record, whereof 
** no essoin, protection, or wager of law, nor more than one im- 
** parlance shall be allowed.” 

1*. to be paid + 22. By 28 Gco. .‘J. c. 38. 8. 18. it is enacted, " That 

for liceusc aud ** the respective governors aforesaijl, or-Aheir respective deputies, 
entry. u clerks, officers, or servants, for the granting, 

“ making, signing, or sealing of every such waiting of license be- 
fore directed, and for the eii'ering a remembrance of the same 
into some book, which they shall have and keep for that pur- 
“ pose, shall have and take the sum of one shilling, and n^more.” 

No wool, &C. i* Sect. 23. By 28 Geo. 3. c. 38. s. 19. it is enacted, " That 
wool, or any of tlie herein-before enumerated wodllen or 
beiongW to* " Worsted articles, fullers’ earth, fulling j^lay, or tobacco-pipe 
naturaUiorn " clay, shall, on any pretence whatever, be put on board any ship 
dentTn*JreBt ** othet vessel, hulk, or boat, whereof any alien-born, or 
Britain. ** whereof any natural-born subject, not inhabiting within the 
" kingdom of Great Britain, shall be owner or part owner; and 
“ every such ship or vessel, hulk, or ^^At, wherein any such 
wool, or other articles herein-before enumerated, shall be 
“ shipped, put, or lain on board, contrary to the true intent and 
" meaning of this act, shall be forfeited to and for the use of the 

“ person 
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^'person and persons seizing the same; provided always, that Not to extend 
this act shall not extend to aiiy lamb skins rpady dressed and ^Ui^d for fur 
“ prepared, fit and useful for fur or linings.” or linings. 

i* Sect, 24. By 28 Geo. 3. c. 38. s. 20. it is enacted; “ That Wool may lie 
" it shall and may be lawful for any buyer or manufacturer of „£*,*“* 
** wool within the said counties of Kent and Sussex, residing sea in Kent ami 
within fifteen miles of the sea, having given such bond, with Sussex, where 
" suritties, is before-mentioned, to sell any wool to any buyer 
" or manufacturer of wool within the said counties, who has also Required, &c. 

“ given such bond with sureties, as is aforesaid, and to remove 
and lodge the same at the warehouse or other place belonging 
“ to tlie person or persons to whom the same shall be sold, and 
" who has entered into such bond, with sureties, as is aforesaid, 

“ as often as shall be thought necessary, although the person or 
** persons purchasing the same shall live within fifteen miles of 
" the sea, such wool being removed, and such person or persons 
‘‘ giving such notice of the lodging and housing thereof, as is 
required by the said act of the ninth and tenth years of the 
reign of his late majesty king William the Third.” 


t Sect. 25. By 28 Geo. 3. c. 38. s. 21. it is provided, " That Wool shorn or 
“ nothing in the said recited act contained shall extend, or be |gJ|'*uf|j,7of'thc 
construed to extend, to prevent or hinder any wool shorn, or sea in i^nt ami 
" housed, laid up or lodged within ten miles of the sea-side, Sussex may ho 
“ within the counties of Kent and Sussex, or either of them, 

“ from being removed or earned to any town, field, or place, o« permit. ’ 

" where a regular and established fair shall be held for tlie sale 
“ of wool; and in case the same shall not be sold or disposed of 
“ at such fair, to bring back such wool to the house or place from 
whence the same had been taken; provided tliat, previous to 
" the removal of such wool, a permit be taken outcontaining the 
“ quantity of the wool to be rehioved, and to continue in force 
“ for and during such time as may be necessary for the removal 
" of the same to the fair as aforesaid, and the returning thereof 
“ to the house or place from whence the same had been taken, 

“ in case the same shall not be sold or disposed of at such fair, 

“ and the proper officers are hereby required to grant all such 
permits upon application to them made for that purpose front 
“ the grower of the wool.” 


f Sect, 26. By 28 Geo. 3. c. 38. s. 22, it is enacted, That Permits for 
“ every permit shall accompany the wool for the removal of which 
“ the samfe shall have been granted, and shall, in case of such 
“ wool being sold or disposed of at the fair whereto the same 
shall be carried, be produced by the purchaser or purchasers 
** thereof to the proper officer or officers, who shall then grant to 
such purchaser or purchasers another permit, or other permits, 
for the taking such wool from such fair, and which permit or 
“ permits shall specify the quantity'of wool to be moved, and the 
“ time during which it dl^l be to continue in force.” 


t Sect. 27. By 28 Geo, 3. c..38. s. 23. it is enacted, “ That Wool returned - 
" in case of the return of any such wool unsold to the house or bc”sub- 
“ place from whence the same shall have been taken, the same jeet to the same 
shall become subject and liable to the same rules, restrictions, 

•VOL. I. oo »and 
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" and laws, as it would have been, in case the same had never 
" been moved, or taken to any fair as aforesaid.” 

Sect, 28. By 28 Geo. 3. c. 38. s. 24. it is enacted, " Tliat 
" if any person or persons whosoever shall counterfeit, erase, or 
" in anyvvisti alter any certificate or ackiiowlcdgnient in the said 
“ recited act mentioned, or any license, certificate, or instrument 
" hereby tlirected to be made or given, or shall cause or procure 
" the same, or either of them, to be counterfeited, forged, ^ased, 
“ or altered in any respect, or shall knowingly make use of any 
“ counterfeited or altered license, certificate, or acknowledgment, 
he, she, or they so offending shall forfeit and pay the sum of 
“ twenty pounds for every such offence to any person or persons 
“ w’ho shall sue for the same.” 

f Sect. 29. By 28 Geo. 3. c. 38. s. 25. it is further enacted, 
‘ That no wool, or any other the aforesaid woollen or worsted 
‘ articles, and which are hereby prohibited fronr being exported, 
* shall be removed or carried towards the sea, within five miles 
' of the sea-coast of any part of the kingdom of Great Britain, 

' upon any pretence whatever, between sun-setting anti sun- 
‘ rising, upon pain of the same being forfeited, together with 
‘ the horses, waggon, cart, or carriage, in and by which such 
‘ wool, and other the said woollen and worsted articles, shall be 
‘ so conveying, for the benefit of the person or persons seizing 
' the same; and the driver or drivers of every such waggon, cart, 

■ or carriage, knowing thereof, and being thereof convicted, shall 
' be committed to tlie house of correction, for the space of one 

■ month, there to remain without bail or mainprise.” 

+ Sect. 30. By 28 Geo. 3. c. 38. s. 26 . it is provided, “ That 
nothing in the last aforesaid clause contained shall extend, or 
be construed to extend, to prevent or hinder any farmer or 

■ grower of wool from removing or carrying, at any time after 
sun-setting, such wool as shall have been shorn that day, from 
the place or places of sht aring the same to the dwelling-house 

" or store-house of such farmer or grower, although such removal 
" shall be towards the sea. and'within five miles of the coast 
“ thereof.” 


Worsted yam, f 31. By 28 Gco. 3. c. 38. s. 27. it is also provided, 

i4*/r*'prc')^d That nothing herein contained shall prevent or hinder any per- 

for knitting. “ SOD or persons from carrying and conveying, at any time, any 
may be carried “ parcels of woollcn or wofstcd yarn twisted, of two or more 
to^rctail slioi « threads, and manufactured and prepared for knitting, so as 
each parcel be honajide directed to, and carrying for and to 
“ the residence or shop of some retailer or retailers of such 
“ woollen or worsted yam, and so as there be not more than 
" fourteen pounds weight, directed to and carrying for any one 
“ person at the same time, and so as such parcel be marked ac- 
“ cording to the directions of the act or acts of parliament 
“ requiring the marking thereof.” 

How wool, fee. t Sect. 32, By 28 Geo. 3. c. 38. s. 28. it is further enacted, 
is to be packed. »« That no wool, woolfels, mortlings, shortlings, wool-flocks, 
“ worsted bay, or woollen yarn, shall be packed up in any other 

« package 
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** package otherwise than packs or trusses of leather or canvass, 

** commonly called pack cloths, or in linen oe woollen; and all 
" such packs or trusses of leather, canvass, linen, or woollen, 

" shall be stamped or marked on the outside thereof with the 
" word ' wool,’ in large characters, not less than three inches in 
length, on forfeiture of all such wool, or other the aforesaid Penalty for 
" articles, to the person or persons seizing the same, and also 
“ upt^ forfeiture, by the person or persons to whom such wool 
" or other aforesaid articles shall belong, of any sum or sums of 
money not exceeding pne shilling for every pound weight of 
such wool, or other the aforesaid articles so seized, to the per- 
" son or persons seizing the same, as the court or justices before 
“ whom such wool, or other the aforesaid articles, shall be con- 
demned, shall direct: provided always, tliat nothing herein Worsted yarn 
“ contained shall extend to prevent any person from packing or 
“ putting any worsted or woollen yarn in paper, so that such 
“ paper is fairly directed to the person or persons to whom the 
“ same is intended to be sent, and the word ‘ worsted’ or ‘ yarn,’ 

" as the case may be, wrote or marked tlicreon, in letters not 
less than one inch in length, and that the quantity in any one 
“ such paper contained do not exceed fourteen pounds in weight.” 

t Sect. 33. By 28 Geo. 3. c. 38, s. 29* it is provided, “ That justices may 
“ the justices before whom any complaint or information respect- 
“ ing the word ‘ wool’ not being stamped or marked on the out- p™*kfigc"'to 
side of the package of such last enumerated articles, according bnrctunK-d.but 
'* to the directions of this act, sliall be made, shall and may, and 
“ they are hereby empowered, if they shall so think fit, to order ]l'‘v lit 
" and direct the wool, and other the said herein-before enumc- weight. 

“ rated articles which shall have been seized, to be returned to 
“ and delivered up to the owner or owners thereof; but that in 
every such case the forfeiture or penalty incurred by such of- 
" fence shall not be mitigated or reduced below sixpence for 
" every pound weight of such wool, or articles so seized.” 

t Sect. 34. By 28 Geo. 3. c. 38. s. 30. it is further enacted, Wucl, &c, not 
“ That all and every person pnd persons who shall pack any 
“ wool, or other the aforesaid woollen or worsted articles, in any (o^lx^forfcited, 
“ box, barrel, cask, case, chest, or any other package, otherwise and ;>*. for every 
“ than according to the directions hercin-before contained, or 'v-’^g'd. 

“ w'ho shall press together, or cause or procure to be pressed 
“ together, with any screws, presses, or other engine, any w'ool 
“ whatsdever, or any yarn made of wool, or other the woollen or 
worsted articles by tins act prohibited from being exported, 
into any pack, truss, or other wrapper, or puJ, press, pack, or 
stean the same, or cause to be put, pressed, packed, or steaned, 

“ into any butt, pipe, hogshead, chest, or other cask or vessel, 
upon any pretence whatsoever, shall forfeit all such wool, or 
“ other aforesaid woollen or worsted articles, with the package 
“ thereof, and three shil^ugs for every pound weight of wool, or 
“ other such woollen or worsted articles, so put, pressed, packed, 

“ or steaned, the whole of which penalties shall go and be paid 
“ by the owner or packer of such wool, or other the aforesaid 
“ woollen or worsted articles, to the person or persons who shall 
“ seize the same, or sue for such forfeiture.” 

o o 2 t Sect. 
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Peisons packing ■)• Sect. 35. By 28 Gecf. S. c. 38. 8. 31. it is further enacted, 
rrw^’to*tw^act ” ^hat if any person or persons shall press together, or cause or 
or**a%ibtiiig* ’ “ procure to be pressed together, with any screws, presses, or 
ihcrcin, to iw « other engine, any wool, or other the woollen or worsted articles 
liable to the "hereby prohibited from being exported, into any truss, sack, 
as exporters of pack, bag, or other wrapper, or shall put, press, pack, or stean 
wool. *' the same, or cause or procure to be put, pressed, packed, or 

" steaned into any butt, pipe, hogshead, chest, or any othe^icask 
“ or vessel, upon any pretence whatsoever, contrary to the true 
“ intent and meaning of this act, every person or persons so' 
“ oft'ending, and all person and persons aiding and assisting in 
" such packing, shall, over and above the penalties and forfeitures 
“ before-mentioned, be subject and liable to the same pains and 
“ penalties as are herein-before directed to be inflicted upon 
“ exporters of wool; and the court and justices by and before 
" whom such person or persons shall be tried and convicted, 
" shall, and hereby have power and authority to punish every 
Persons assist- " such offender accordingly : provided always, that in case any 
iiig in such illc- « person or persons who may have assisted in such illegal 
giving hifonna- “ package shall, before his, her, or their being apprehended for 
tioiiof thciuas- the same, appear before any of his majesty’s justices of the 
ter packer, See. " peace, and then and there make a true tliscovcry of the master- 
“ packer, and other the persons concerned in such illegal pack- 
" age, so that he, she, or they may be prosecuted to conviction, 
“ then the person or persons giving such information shall not be 
" liable to the pains and penalties aforesaid, and, on conviction 
" of such offender or offenders, shall be entitled to the wool, or 
or master " other the woollen or worsted articles so packed; provided 
packers, &.C. « always, that in case the master-packer, or any person or per- 

tbetn'rajliov- ** assisting in such package, shall, before any information 
ers, to be " shall be taken against him, her, or them .therein, discover to 
entitled to the " any justice of the peace the name or names of the person or 
" persons by whom he, she, or they was or were employed to 
“ pack or press the same, so that such person or persons by 
" whom he, she, or they wrs or were employed, may be prosc- 
“ cuted to conviction for the same, then such master-packer, or 
“ the person or persons who shall give .such information, shall 
** not be liable to the pains and penalties aforesaid, and shall be 
“ entitled to the wool, or other the woollen or worsted articles so 
aiidtliccin- sent to be packed, ^nd the person or persons directing such 
pioyci-s to be « wool, or Other the aforesaid woollen or worsted articles, so to 

pcnaltics*on packed, shall, on conviction for the same, be liable to and 

exporters of " shall suffer the pains and penalties lierein-bt fore directed to be 

“ inflicted on exporters of wool.” 

Uharfingi rsto + Sect. 36. By 28 Geo. 3. c. 38. s. 32. it is recited, “ That 
* ' quantities of wool are frequently lying at the public wharfs 

ibip'wmd.^nd *** different ports of Great Britain, which wool being under no 
to keep Mil ac- controul of the commissioners of the customs, or their officers, 
count if wool, evil-disDosed persons may in the night-time put the same on 
board vessels ready for sailing to foreign parts; and also in 
many cases, where wool is regularly entered to be put on board 
vessels bound coast-ways, it is easy to put on board such vessels 
in the night-time a larger number of packs of wool than have 

been 
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been duly entered for that purpose, and which, by being con- 
cealed under such packs as have been duly entered, cannot easily 
be discovered, and which wool may, after the said ship lias pro¬ 
ceeded some way on her intended voyage, be put on board other 
vessels bound to foreign parts;” for remedy whereof it is enacted, 

“ That every person and persons who shall keep any wharf for 
“ the reception of wool in or at any port in Great Britain shall, 
within SIX months after the passing of this act, and every per- 
son and persons who shall hereafter keep any such wharf shall, 

“ within one month after, he, she, or they shall begin to keep the 
same, enter into a bond to the use of the king’s majesty, his 
** heirs and successors, in the penalty of two hundred pounds, 

** and w'hich shall be deposited with the commissioners of his 
“ majesty’s customs at the port of London, that no jMirt of the 
“ wool which shall be lodged or deposited with him, her, or 
“ them, shall, with his, her, or their privity or consent, be illc- 
“ gaily put on board any ship or vessel; and such wharfinger 
“ shall also-keep a regular entry and account of the quantity of 
“ bags or cloths of wool by them received and delivered, the 
“ time when, and the names and residence of the persons from 
“ whom such wool was so received, and to whom such wool was 
“ so delivered, with the marks and numbers upon the sheets, and 
“ weight of such wool, a copy of which account shall be by him, 

“ her, or them delivered to the piiucipal officers of the customs, 

“ at the port at which such wharfinger shall reside, at the end of 
“ every six months, and oftcucr, if the same shall be required by 
“ such officer; and if any wharfinger shall refuse to enter into Penalty on re- 
" such bond as aforesaid, within the said respective times, he, 

“ she, or they so refusing, shall forfeit and pay the sum of two kcoji an account 
“ hundred pounds to the person or persons who shall sue for the of wooj, Str. ot 
“ same; and in case such wharfinger shall refuse to keep and 
“ deliver such account, or shall be convicted of keeping or de- shipped. 

“ livoring a false account, every such wharfinger shall, for every 
“ such offence, forfeit and pay the. sum of fifty pounds, to be 
“ paid to the person or persons who shall sue for the same; and 
*' moreover, if such wharfingey shall at any time knowingly per- 
“ mil or sufl’er any such wool to be put on board any ship or 
“ vessel, otherwise than according to the directions in this act 
“ contained, tljen such wharfinger, and also all and every person 
and persons who shall be aiding and assisting therein, shall on 
“ conviction be subject and liable to the pains and penalties 
“ hcrein-before enacted against the exporters of wool; and any 
“ person giving information, so as that such wharfinger, persorr 
and persons, or any of them, may be convicted, every such Informers tc 
“ informer shall be entitled to the sum of forty pounds, which lo £ 40 . 

“ sura shall be paid to such informer by the commissioners of 
“ his majesty’s customs immediately after such conviction.” 
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f Sect. 37 . By 28 Geo. 3. c. 38. s. 33. it is further enacted. 
That every person and persons keeping a wharf, at which any 
wool shall be lodged or received, shall, and he, she, and they is 
and arc hereby required, within seven days next after he, she, 
or they shall receive any wool at such wharf by land carriage, 
or by inland navigation, to transmit or deliver a note in writing, 

“ signed 
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' signed by the owner of such wharf, or his, her, or their agent, 
‘ which shall certify and acknowledge the quantity of wool so 
‘ received, and the number of sheets in which the same is con- 
‘ tained, to the customer or comptroller at the port at which such 
‘ wharf shall be kept, in case there shall happen to be at such 
‘ port or place any such olHcer, and, for want thereof, to such 
‘ other officer of the customs (if any) as shall happen to be 
' stationed at such port or place, upon pain of forfeiting, for 
■ every neglect, the sum of ten pounds to any person or persons 
who shall sue for the same.” 

Remilaiions for f Sect. 38. By 28 Geo. 3. c. 38. s. 34. " And the better to 
t'c To'k—fraudulent exportation of wool, woolfcls, mortlings, 
ruNi sliortlings, combed wool, woolflocks, or woollen bay yam, 

worsted yarn, cruels, or wool slightly manufactured, and which 
are hereby prohibited from being exported, under the pretence 
of carrying the same coastwise in the kingdom of Great Britain;” 
it is further enacted, “ That no wool, or any other the last before 
“ enumerated articles, and which are hereby prohibited from 
“ being exported, shall be put on board any ship, vessel, or boat, 
“ to be carried coastwise, or from one port in Great Britain to 
“ another, unless notice be first given to the commissioners or 
“ chief managers of the customs, or to the customer or collector 
“ and comptroller of the customs at the port from which the 
“ same is intended to bo sent, of the quantity, qualit}', and pack- 
“ age, together with the marks, numbers, and weight thereof, 
“ with the name of the ship, and the master or commander, on 
“ board of which the said goods arc to be laden, together with 
" the name or names of the owner or owners of the said goods, 

“ and the place of his or their abode or habitation, and the place 
“ and port at which the same are intended to be landed, and the 
“ names of the person or persons to whom the same are con- 
“ signed; and also unless a bond be first entered into to the use 
“ of tlie king’s majesty, his heirs and successors, by two good and 
“ sufficient persons, in treble the value of the said goods so in- 
“ teiideil to be carried coastwise, that the same shall (the danger 
“ of the seas excepted) be landed accordingly, which said bond 
“ shall be executed by the owner or owners of the said goods, or 
“ some person or persons bv him, her, or them, appointed to 
“ execute the sann-, and whicii execution shall be deemed to be 
“ the act of such owner or owners, or shipper or shippers 
“ thereof; which said shipper or shippers, if acting as agent, or 
" having sold such goods to atay person or persons, shall and 
“ may sue for and recover, of and from the proprietor or proprie- 
“ tors of the goods so shipped, all such sum and sums of money 
“ as such shipper or shippers shall or may pay, expend, or be 
“ put unto without their wilful default or negligence, for or by 
“ reason of his, her, or their entering into such bond or bonds: 

“ and in case any such bond or bonds shall be so entered into for 
“ any wool, or any other the last hereiii-before enumerated 
" articles, being the property of different persons, then such 
owner or owners, or person or persons for whose account such 
bond was so entered into, shall be accountable for his, her, or 
*' their share of the money so expended, in proportion to the 

" amount 
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" amount of such goods so shipped; and also unless a license be 
first taken out under the hands of the commissioners or chief 
managers of the customs for the time being, or any three of 
“ them, or from the customer, or collector and comptroller of the 
“ customs where any such bond is given, for the lading, carrying, 
and landing thereof as aforesaid, which license they are hereby 
“ required to grant without any fee or reward, or any other 
chai'ge to the person demanding the same, any law, statute, or 
** usage to the contrary in anywise notwithstanding; and if any If wool, See. he 
“ wool, or other of the said last-mentioned goods, shall be car- sl'ipiwd ‘o 
“ ried or laden on board any ship, vessel, bottom, or boat, in coastwise, ac- 
“ order to be carried coastwise, or from one port to another, be- cording to Uiis 
** fore such bond shall be entered into, and such license taken 
“ out as aforesaid, and before ail the directions in this act made vessel! * 

“ to prevent the exportation thereof shall be fully and duly com- 
“ plied with, then all such wool, and other such last-mentioned 
“ articles, and which arc hereby prohibited from being exported, 

‘‘ or the value thereof, shall be forfcitetl, together w'ith the ship, 
vessel, bottom, or boat, in which such goods shall be so laden 
“ or put on board, and all the guns, ammunition, tackle, apparel, 

“ aiui furniture, of or belonging to such ship, vessel, bottom, or 
“ boat, for the benefit of lh<; person or persons first informing 
“ thereof." 

i* Sect. 39. By 28 Geo. 3. c. .‘38, s. 35. “ And whereas in that Wool, &f, majr 
part of Great Britain called Scotland, there are a great many iJ”*'** 

lochs or inlets of the sea, to and upon which it may be unavoid- auotLr of the 
ably necessary to carry wool, and other the said enumerated lochs, or from 
articles, from one part of the coast of such lochs or inlets to 
another part of the coasts of the same lochs or inlets, respectively, Scotland,’hut 
oil board boats or other vt'ssels; and that there are also, adjacent not to sea, ex- 
to the. coasts of Scotland, a great many islands from whence 
wool, the produce of the said islands, must lU'ccssarily be brought ihfsVct? 
to the mainland of Scotland, or be carried from such mainland 
to tlie said islands, by boal.s or other vesselsit i.s therefore 
enacted, That the carrying shipping, or landing of wool, and . 

“ Ollier the said enumerated articles, to such intent or purposes 
“ aforesaid, only to or in such lochs or inlets, or from such islands 
“ to the mainland of Scotland, or from such mainland to such 
“ i.slands, shall not be deemed or taken to be carrying, shipping, 

‘‘ or landing of wool, or other tlie said articles, for the purpose 
“ of carrying the same coastwise; nor shall the carrying, ship- 
“ ping, or lauding of such wool, or other the said herein-bofore 
“ enumerated articles, to or in such lochs or inlets, or from such 
“ islands to the mainland of Scotland, or from such mainland to 
“ such islands, for such intent or purposes as aforesaid only, be 
“ subject or liable to the restrictions or regulations herein con- 
“ tained, respecting the canying, shipping, and landing of wool, 

“ and other the said articles intended to be carried coastwise, any 
“ thing herein contained to the contrary thereof in anywise not- 
“ withstanding: provided nevcrthcles.s, that nothing herein cou- 
tained shall authorize the carrying such wool, or any other the 
said articles, to open sea, same as aforesaid, hut under such 

“ rcsuiction.s 
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“ restrictions and regulations as are herein for that purpose men- 
“ tioned and expressed.” 

+ Sect. 40. By 28 Geo. 3. c. 38, s. 36. it is further enacted, 
“ That when any wool, woolfels, mortlings, shortlings, combed 
'* wool, woolflocks, woollen or bay yarn, worsted yarn, crucls, or 
'' wool slightly luaiiufactnred, shall be shipped to be carried 
" coastwise under the authority of this act, the customer, or col- 
“ lector and comptroller of his majesty’s customs at the port 
" from whence .such goods shall have been shipped, shall, im- 
" mediateh' on the clearance of such sHip at such port, transmit 
“ a notice in writing, setting forth the quantity, quality, and 
“ package of such wool, or other the said last-mentioned articles, 
“ together with the marks and numbers thereof, with-the name 
“ of the ship in which the same shall be .shipped, and of the 
master or commander thereof, to the customer, or collector and 
** comptroller of the port to which such w'ool, and other the said 
“ last-mentioned articles, are intended to be conveyed, under the 
“ penalty of ten pounds, to be paid by the officer neglecting to 
“ trati.smtt such notice, which said penalty shall be paid to the 
‘‘ pcr.son who shall inform against such officer; and that the 
“ bonds herein-before directed to be entered into on the shipping 
“ of the said wool, and other the said last-mentioned articles, 
'* shall not be discharged until a certificate, under the hand and 
“ seal of the customer, or collector and comptroller of the port 
“ or place in Great Britain where the same were landed, ex- 
'* pressing the quantity, quality, and package, marks, numbers, 
" name of the ship and master, out of which such wool, and 
other the said last-mentioned articles, were landed, shall be 
“ produced to and left with the person or persons in whose pos- 
session such bond shall be kept, at the custom house of the 
“ port from whence the said wool, and other the said last-men- 
“ tioned articles, were shipped, and which certificate the said 
" customer, or collector and comptroller of the said port at which 
“ such wool, and other the said last-mentioned articles, shall be 
lauded, is hereby required to transmit to the customer, col- 
“ lector and comptroller at the porl from whence the same were 
” shipped, within the space of .seven day.s next after the landing 
thereof, under the penalty of ten pounds, to be paid by the 
“ officer neglecting to transmi' such certificate to Vhe person or 
persons wha shall inform against such officer; and the said 
customer, or collector and comptroller at the port at which 
such wool, or other the said last-mentioned articles, shall be 
'' landed, shall also grant and deliver another certificate of such 
landing to the masters or commanders of the ship or vessel 
" from which the same shall be landed, without fee or reward, 
when the same shall be requested: and that all such bonds a.s 
“ shall remain undischarged by such certificate for the space of 
“ six calendar months, shall be transmitted to the commissioners 
** of the customs at London, who are hereby required to put 
“ them in suit immediately; and if the wool, or other the said 
articles mentioned in such notices, shall not be landed at the 
*' port to wbich the same were consigned within a reasonable 

“ lime 
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time for that purpose, then the customer, or collector and comp- NoUco of wool 
troller at the port to which the same were licensed to be sent, i>ot landed in a 
■ shall transmit a notice thereof to the customer, or collector and 
comptroller at the port from whence such wool or other ar- officer at tbc 
' tides were shipped, in order that proper inquiry may be imme- portofshippi^r, 
' diatcly made m what manner the same have been disposed of ho^'inias'Leen 
' or delivered, and which inquiry tlie said customer^ or colfector disposed of. 
and comptroller, is and are hereby reauired to make witliout 
' delay.” 


f Scci. 41. By 28 Goo. 3. c. 38. s. 37. it is further enacted. Wool, &c, 

' That no w'ool or any other the said hcrein-before enumerated 
woollen or worsted articles, fullers earth, fulling clay, or to- {hlTLasfto be 
bacco-pipe clay, shall be pul pn board any ship, vessel, or forfeited* and 
' boat, bound to parts beyond the seas, on any pretence whatso- vessels, 
ever, under the penalty of forfeiture, for the benefit of the per- 

■ son or persons who shall inform thereof, of all such goods, and 

' also of such ship, vessel, bottom, or boat, on which such goods Masters to he 
' shall be so laden or pul on board, and all the guns, anmiuui- subject to the 
lion, tackle, apparel, and furuiture belonging to such ship, 
vessel, bottom, or boat; and moreover the master or com- cover the ship- 

■ mander of such ship or vessel, bottom, or boat, shall in such pws. 
case be deemed the exporter thereof, and shall be subject and 
liable to the pains and penalties in such case made and pro¬ 
vided, unless such master or communder shall and do, imme¬ 
diately upon his being apprehended, discover and make known 

the person or persons who actually shipped sucli goods, and 
' enttn- into a recognizance with two sufficient sureties, before 
some justice of the peace for the county, city, borough, or 
place, in or at which such last-mentioned goods shall be dis¬ 
covered, to prosecute and give evidence against such shipper 
so that he may be convicted thereof.” 


f Sect. 42. By 28 Geo. 3. c. 38. s. 38. it is provided, " That 
nothing in the above exception contained shall extend to the 
masters or commanders of ships or vjissels not regularly clear¬ 
ing out to foreign parts, but tliat if any wool, or other the said 
last-mentioned goods, shall* be discovered on board any such 
ship or vessel, and W'herc no such clearance can bo exhibited, 
then, and in such case the master or conmiaiider of such ship 
or vessel shall be deemed the shipper of such goods, arul such 
master or commander, and also all and every per.son and per¬ 
sons on board any such ship or vessel, knowing of any such 
illicit transaction, shall be liable to the pains and penalties 
heroin-before enacted against the exporters of wool: provided 
also, that in case any person or persons on hoard any ship not 
regularly cleared out to foreign parts, other than the master or 
commander thereof, shall, immediately on his or their being 
apprehended, give information, so that such master or com¬ 
mander may be convicted, or the ship or vessel condemned, 
every such person and persons so informing shall not be liable 
to any pains and penalties to which he or they might otherwise 
be liable, and shall also be entitled to a reward of forty pounds, 
which reward shall be paid to such informer or inforuiers by 

“ the 
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the commissioners of his majesty’s customs immediately after 
“ such conviction.” 

Masters of veg- 1* Sect, 4.1. By 28 Geo. 3. c. 38. s. 39* it is also provided, 
sels or drivers That nothing in this act contained shall extend, or be coii- 
cxempie^rom ** strucd to extend, to prevent evidence from being received, in 
puiiishnteiK, Jf “ any suit or information brought for the forfeiture of any vessel 
It ig proved ** bound coastwiso, or to foreign parts, which shall have been 
n™To*f thT**** cleared out, and also the guns, ammunition, tackle, 

quantity that apparel, and furniture thereto belonging, for or on account of 
they were not ** any wool, or any other the said hereiii-before enumerated ar- 
Serbeinjin*’ J****^* which are hereby prohibited from being exported, 

tlieir vcs^ls,. " which shall be found or discovered on board any such vessel 
so regularly cleared out, dr for the fttrfeitiire of any other ship or 
" vessel, other than such as shall not have been regularly cleared 
“ out, or for the forfeiture of any waggon, cart, carriage, horses, 
“ or other beasts of burthen, w herein or whereupon any wool, or 
any other the said herein-before eniinierated articles, shall be 
“ laid, or which shall be cat t ying or conveying the same, or in 
*' any prosecution which shall be brought against the master <>r 
“ commander of such vessel, owner, or driver of such waggon, 
“ cart, carriage, horse, or other beast of burthen, in order to 
" shew, from the smallness of the quantity of the said wool, or 
" other the said articles, that the same were on board such ves- 
sel, or within such w'aggon, cart, or carriage, or u[)on such 
“ horse or beast of burthen, without the knowledge and privity 
“ of the owner, or of the master or other person having the 
charge or command of such vessel, or the care of such waggon, 
“ cart, carriage, horse*, or other beast of burthen, and without any 
“ any wilful neglect, or want of l easonablc care iu the discharge 
“ of the duty of such owner, master, or other person having the 
*' charge or coinmand of such ship or vessel, or the care of such 
“ waggon, cart, carriage, horse, or other beast of burthen; and 
“ in every such case where proof shall be made, from the small* 

“ ness of the quantity of wool, or other the said articles, and 
“ other circumstances, that such small quantity was ou board 
“ such vessel, or w'ithin such >vaggon, cart, or carriage, or upon 
“ such horse or beast of burthen, without the knowledge, pri- 
“ vity or consent either of the owner, or the master or other 
“ person having the charge o. command of such ship or vessel, 

“ or the care .,f such waggon, cart, carriage, horse, or other beast 
“ of burthen, and without any wilful neglect, or want of reason- 
“ able care, either in the owner, or in the master or other per- 
“ sou having the charge or command of such ship or vessel, or 
" the care of such waggon, cart, carriage, horse, or other beast 
“ of burthen, then, and in every such case, such owner, master, 
or commander, or crew on board such ship or vessel, person 
“ or persons, shall not be punished, nor shall such ship or 
“ vessel, ammunition, tackle, apparel, or furniture belonging 
" thereto, or such waggon, cart, or other carriage, horse, or other 
“ beast of burthen, be forfeited, for or on account of such small 
“ quantity of wool, or other the said hercin-beforc enumerated 
articles, having been found or discovered on board of such 

« ship 
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" ship or vessel, or within such waggon, cart, or other carriage, 

" or upon such horse or other beast of burthen.” 

f Sect. 44. By 28 Geo. 3. c. 38. s. 40. it is provided, “ That but the wool, 
the wool, and other the said hcrein-before enumerated articles, to be for* 

“ hereby prohibited from being exported, which shall be found 
" on board any such ship or vessel, or within such waggon, cart, 

** or carriage, or upon such liorse or beast of burthen, shall be 
forfeited to the person or persons who shall find, discover, and 
“ seize the same.” 


Sect. 4:5. By 28 Geo. *3. c. 38. s. 41. it is further enacted. Port officer to 
" That a register of all wool, and other the articles before enu- ® reeister 
merated, and sent coastwise, with the quantity, quality, and c^s^ise,'' 
“ package thereof, the name of the ship and master, the name of and to send a 
“ the shipper or shippers of such gootls, and the name or names “Py 
" of the person or persons to whom the same shall be consigned, commsriowr* 
and his or their place of abode, and also a register of the re- of customs, 
turn of the lauding of the wool or other articles so shipped, 

“ shall be kept by the customer, or collector or comptroller at 
“ each port, and a copy thereof shall be transmitted once in 
“ every six months to the commissioners of his nijyesty’s ciis- 
“ toms at the port of London, there to be registered in a book to 
“ be kept at the custom-house, by some person or persons to be 
" by the said commissioners appointed for that purpose; and 
“ which register and registers shall at all seasonable times be Tlie register at 
“ inspected, on payment of llie sum of one shilling by any person ‘lipcnstum- 
“ or persons whomsoever, on application for that purpose; and a dJln*^o'bch"* 

“ printed copy of such register shall, within sixty days next after spected for is. 

" the end of each year, be transmitted by the commissioners of “ V’^Py 
“ his majesty’s customs at the said port of London to the re- nuallv to every 
“ spective custom-houses within this kingdom, and which said custom-house. ^ 
“ copies so transmitted shall be inspected by any person, on pay- 
“ ment of the like fee in maimer aforesaiil, upon application for 
that purpose.” 


t Sect. 46. By 28 Geo. 3. c. 38. s. 42. it is further enacted. 

That no master or commander of any ship or vessel, who shall If wool stujtped 
ship or load any wool to be carried coastwise, shall, at any 
time, under any pretence whatsoever, unpack, or permit or unpacked, the 
suffer to be unpacked any wool to liiin delivered (except by or masierofthe 
through absolute necessity, of w'bich necessity such master and 
commander shall make oath in writing before one of his ma- j,ag. 

Jesty's justices of the peace, on his arrival at the port to which 
such wool shall be consigned), upon pain of forfeiting, for 
every bag so unpacked, the sum of forty shillings to the owner 
or owners, proprietor or proprietors of such wool.” 


t Sect. 47. By 28 Geo. 3. c.38. s. 43. “And for the better pre¬ 
venting of frauds in the collusive lauding of any W'ool, or w'oollen 
or worsted yarn, or in the shipping or landing any of the several ried coastwise, 
articles herein-before enumerated, carried coastwise:” it is to be shipped 
further enacted, ** That none of the said articles carried coast- ^**rei^ce' of 

" wise shall be shipped or landed, but in the presence of the an oLer, and 
" proper officers appointed to attend the same, nor at any other quays, 

“ place or places than the lawful quays set out in the manner fotrat^*of the 
‘‘ prescribed by the act of Frauds passed in the fourteenth year wool, and Ss. 

*« of for every lb. 
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'' of king Charles the Second, for England, Wales, and Berwick 
'' upon Tweed, and by the act passed in the sixth year of the 
" reign of her late majesty queen Anne, for settling a court of 
exchequer in Scotland for that part of the united kingdom, or 
“ at such other wharfs or places as the commissioners of the 
“ customs, or any three of them (and which they are hereby 
'* cnijtowercfl to do) shall from time to time, by writing under 
'' their hands, appoint for that purpose (such appointment to 
‘ continue in force until they shall revoke the same) without 

* special sufferance, and leave had and obtained from the com- 
‘ missioners or piincipal officers of the customs, upon pain of 
‘ forfeiting the said wool, or other articles, or the value thereof,' 
‘ and three shillings for every pound weight of such wool, or 
' other articles, to be paid, by the person or persons concerned 
^ in such unlawful shipping or lauding, to the person or persons 
‘ who shall inform thereof.” 

i' iSeci. 48. By 28 Geo. 3. c. 38. s. 44. it is further enacted, 

* I'hal all coequets for carrying wool, or any other the aforesaid 
articles, from any port within the kingdom of Great Britain, 

‘ or the isles aforesaid, shall be written on paper, and not parch- 
' inent, and signed by three or more of the chief oil|ccrs of such 
‘ respective ports, and all certificates of landing th^same again, 

‘ ill any other of the said ports, shall be written upon paper only, 

’ and signed in like manner; and that all such wool, and other 
‘ the aforesaid articles, both at shipping and landing, shall be 

* weighed in the presence of the said officers giving such coc- 

■ qiiets and certificates rcs[ieclively, and that the exact weight, 

‘ marks, and nnnibers of such wool, and other the aforesaid arti- 
‘ cics, so shipped and landed, shall be likewise particularly cx- 
‘ pressed in the said coequets and certificates, respectively, and 
‘ written therein, without any obliteration, erasure, or interliuca- 
' tion whatsoever.” 

i' Seef. 49. By 28 Geo. 3. c. 38. s. 45. it is further enacted, 

■ That all and every person and persons who by way of insu¬ 
rance or otherwise, shall undertake or agree that any sheep, 
wool, or any other of the articles hercin-before enumerated, 
shall be carried or conveyed to any parts beyond the seas, 
from any poit or place whatsoever within this kingdom, con¬ 
trary to the true inteui and i meaning of this act*, or in pursu¬ 
ance of such insurance, undertaking, or agreement, shall deli¬ 
ver, or caiue or procure to be delivered, any sheep, wool, or 
any of the said articles, in any parts beyond the seas, such 
person or persons, and all and every their aiders, abettors, and 
assistants, shall, upon his and their conviction, be liable to bo 
punished in the same manner as is hcrein-before directed with 
respect to the exportets of wool.” 

t Seel. 50. By 28 Geo. 3. c. 38. s. 46. it is further enacted. 
That all and every person and persons whosoever, who shall 
pay or agree to pay any sum or sums of money for the in¬ 
suring, conveying, or exporting any sheep, wool, or other the 

■ articles hereby prohibited from being exported, contrary to the 
true intent and meaning of this act, shall, upon his and their 
conviction, be liable to be punished in maimer as hcrein-before 

“ directed 
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** directed respecting the exporters of sheep or wool; and more- 
over, such sheep, wool, or articles aforesaid, which shall be so 
'• insured, shall become forfeited to the persoft or persons who 
shall sue for the same.” 


t Sect. 51. By 28 Geo. 3. c. 38. s. 47. it is furtlier enacted. Any person 
“ That in case the insurer, conveyor, or manager of or in such concerned in 
traud, or the person or persons agreeing to insure, convey or pi,i„g 
** manage therein, do and shall, within the space of six months tion tu the com- 
after such transaction or agreement, lirst give notice thereof to 
“ the commissioners of tlic customs in Great Britain for the time t|,c shcc|>!*&c™ 
“ being, so as the person or persons concerned with him, her, or or if die inform- 
“ them in such offence be convicted thereof, he, she, or they, so *^!tve''back 
" first making such discovery, shall not only be clearly acciuitted and t|,c prcBiium, 
discharged of such offence, and from the punishment to which he, &.c. 

“ she, or they is or are liable by reason thereof, but shall also have, 

" to his, her, or their own use, such sheep, wool, and other the 
articles herein enumerated, and which shall be insured, after 
“ the charges of prosecution are deducted, and shall likewise retain 
“ and enjoy, to his, her, and their own use, the insurance money 
“ or reward, given or paid to him, her, or them therein ; and in 
" case the party or parties insured shall, within the likc’Space of 
“ six months, first make discovery thereof to the said commissioners 
‘‘ of the customs, so as the person or persons concerned with 
“ him, her, or them in such offence, shall be convicted thereof, 

“ he, she, or they so first discovering, shall recover and receive 
back such insurance money or premium as he, she, or they 
“ have or hath paid upon such insurance or agreement; and in 
“ case the said insurance money or premium shall not at the time 
“ of such discovery be actually paid, then the person or persons 
so first discovering is and are hereby saved harmless, and in- 
‘‘ demnified from paying the same, or any part thereof, and all 
“ and every the agreement or agreements entered into for paying 
** such monies is and arc hereby declared to be null ami void, 

“ and the person and persons so first discovering shall also be 
“ clearly acquitted and discharged of and from the punishment 
“ hereby directed to be inflic.fcd upon him, her, or them, and to 
which he, she, or they would have been otherwise liable.” 


t Sect. 52. Jfy 28 Geo. 3. c. 38. s. 48. it is recited, “ That Policies of in- 
policies of insurance are commonly made on goods and iner- 
chaiidizes, as well as on ships and vessels, wherein the insurer o,'I'*vi’ool,*&c' 
undertakes, in consideration of a premium given him by the to foreign iiarts, 
assured, to bear all the risk and hazard of the voyage, and it is 
generally unknown to the insurers what sort of goods and mer¬ 
chandizes are laden on board any ship or vessel; whereby it fre¬ 
quently may happen that insurances may be made on wool or 
woollen yarn, or other the articles hereby prohibited to be ex¬ 
ported, to be carried from Great Britain to foreign parts, as well 
as on the ships or vessels having on board siicli wool, woollen 
yam, or other articles: and whereas the discouraging of all such" 
insurances may be the means ta prevent the fraudulent exporta¬ 
tion of such wool, woollen and w'orsted yarn, and .other the said 
herein-before' enumerated articlesit is therefore enacted, 

" That all policies of insurance which shall be made on goods 

“ and 
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" and merchandizes laden or to be laden on any ship or vessel 
" bound from Great Britain to foreign parts, M'hich shall aftcr- 
** wards appear to be wool, woollen or worsted yarn, or any of 
the before-enumerated articles hereby prohibited from being 
exported, shall be deemed and taken to be null and void, not- 
“ withstanding any words or agreement whatsoever, which shall 
“ be inserted in any such policy of insurance, and nothing shall 
“ be recovered by the assured from the insurer for loss or 
" damage, or for the premium which shall have been given as the 
“ consideration for insuring such wool, woollen or worsted yarn, 
** or such other articles ; any law, custom, or usage, to the con- 
" trary notwithstanding.’' 

i” Sect. 53. By 28 Geo. 3. c. .*38. s. 49. it is further enacted, 
“ That it shall be lawful for the master or commander, or any 
“ other commissioned or deputed officer of any of his majesty’s 
** ships or sloops, in any port, creek, or road, or in the open seas, 
within the limits of the station which shall be assigned to any 
'* such ships or sloops, and he is hereby required to enter and 
" search, or cause to be entered and searched, any ship, vessel, or 
“ boat, and if upon such search any sheep, wool, or any other of 
the said articles hereby prohibited from being exported, shall be 
“ found therein, and the master or commander of such ship, 
vessel, or boat, shall not immediately produce to the comman- 
'* der of such ship or sloop a lawful coequet or warrant, licensing 
‘ such articles to be carried coastwise, or to the said isles, or 
' some of them, such commander is hereby directed to take and 
‘ seize such ship, vessel, or boat, and to cany the same, together 
' with the crew and cargo thereof, into some port in Great 
‘ Britain, and there deliver the same into the custody of the col- 
‘ lector and comptroller of such port.” 

*1* Sect. 54. By 28 Geo. 3. c. .*38. s. 50. it is further enacted, 

* That all the wool, and other the said articles hereby prohibited 
' from being exported, found on board any ship, vessel, or boat, 

' contrary to the intent and meaning of this act, and which are 
‘ hereby declared to be forfeited, and which shall have been so 
‘ seized by any of his majesty’.s ships or sloops, shall be lodged 
‘ in the king’s warehouse in such port where the same shall be 
' taken or seized, or into which the same shall be brought, until 
‘ condemned according to law. and being so coifdemned, such 
‘ wool and other such articles shall be exposed publicly to 
‘ sale, after sixty days public notice being given in writing 
‘ at the custom-house of the said port, and ou the Royal Ex- 
’ change of London, by inch of caudle, to tiie last and best 
' bidder; and all ships, vessels, or boats, that shall be so seized, 

' and which are hereby declared to be forfeited, and which shall 
' be condemned as aforesaid, shall, together with all their guns, 

' tackle, furniture, and apparej, be exposed to sale in like man- 
‘ ner, and the produce of the wool, or such aforesaid articles, 

' ships, vessels, or boats; so sold as aforesaid, after deducting the 
‘ expenses and charges of the prosecution and condemnation, 

‘ shall be divided in manner following, (that is to say) one third 
’ part thereof to the commander or commanders, one third part 
to the officers of the ship or ships, sloop or sloops, that took the 

same. 
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** same, ami the remaining third part to the mariners belonging 
** to such ship or ships, sloop or sloops, to be equally divided 
and paid amongst the said mariners, by the collectors of the 
said port, or such person or persons as shall be authorized to 
“ pay the same; and that if such seizure shall be made upon the 
** information of any person or persons not being a mariner on 
board any such ship or sloop so appointed to cruize, such in- 
** former or informers siiall not only be indenmilled from the 
“ pains, penalties, and forfeitures, to which exporters of the said 
“ prohibited articles, their aiders and abettors, are liable, but 
“ shall also receive one third part of the produce of such sale or 
“ sales, after deducting tlie expenses attending the same, and the 
“ residue thereof shall be divided and distributed in manner as is 
before directed.” 

t Sect. 55. Jiy 28 Geo. 3. c. 38. s. 51. it is further enacted. Penalty on 
"That every commander of such ship or sloop neglecting his contmandersof 
“ duty by this act rcqiiiretl, shall lose and forfeit all pay and tlu-ir 
" wages due to him or them, and suffer six months imprison- 
" ment, and he for ever incapable of serving his majesty in any 
“ office in the navy, customs, excisi;, or salt duties ; and that any 
" person or persons giving information against any such com- Informers of 
" inandor for neglecting his duty shall, on the conviction of such suchnegiect to 
" offender or offenders, be entitled to receive and have the sum 
“ of forty pounds, to be paid to such informer immediately after 
“ such conviction, by the commissioners of the customs, excise, 

" or salt duties, or other his inajestj’s revenue as hereiu-after 
" mentioned, with respect to forfeitures incurred by persons uu- 
" able to pay the same.” 

i* Sect. 5C). liy 28 Geo. 3. c. 38. s. 52. it is provided. No person, ex- 
" That in order to prevent collusive seizures and agreements, and wpt an officer 
" fraudulent practices, Vhereby the penalties aiul forfeitures in- 
" flicted by this act may be evaded, it shall not be lawful for any sheep, &c.with- 
" person or persons, except an officer of his majesty’s customs, out a constable. 
" excise, or salt duties, who shall have cause to suspect that any 
" sheep, wool, or any of the before-enumerated articles, and which 
" are hereby prohibited from being exported, is or arc carrying 
" or conveying, contrary to the directions and true iutent and 
" meaning of this act, to examine or seize such sheep, wool, and 
" other the sjqd enumerated articles, other than together and in 
“ company with a constable, or other officer of the peace, who arc 
" hereby required, on application being made to him or them, 

" immediately to attend the person or persons applying for such 
" assistance ; any thing herein-beforc contained to tlie contrary 
" thereof in any wise notwithstanding.” 

t Sect. 57. By 28 Geo. 3. c. 38. s. 53. it is further enacted, Constablos, &c. 
" That if any constable or other officer of the peace, or if any «cgieciing iiwir 
" officer of his majesty’s customs, excise, or salt duties, upon ap- 
plication being made to him for that purpose, shall neglect, or ” 

“ refuse to attend any person or persons who shall make such ap- 
“ plication, or shall neglect his duty in the premises, every such 
" constable, or other officer of the peace, and officer of his ma- 
" jesty’s customs, excise, or salt duties, shall forfeit and pay for 
" every such offence the sum of twenty pounds, one moiety 

" whereof. 
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whereof, when recovered, and after deducting the costs and 
“ charges of recovering |he same, shall go to the person or per- 
" sons suing for the same, and the other moiety thereof to the use 
“ of the poor of the parish or place where the offence shall have 
“ been committed: provided always, that nothing in this act con- 
“ tained shall extend, or be construed to extend, to take away the 
« power hereby given to the commanders and officers of his ma- 
“ jesty’s ships of war, or armed sloops, to take and seize any ship, 
vessel, or boat, having therein any'sheep, wool, or other the sard 
“ enumerated articles, the master or commander whereof shall'not 
“ produce any such coequet or warrant as aforesaid." 


All persons act- + Sect, 58. By 28 Geo. 3, c. 38. s. 54. “ And to prevent any 
ing under the dispute relating to the authority of any person or persons acting 
CTmmUsmnersof officer or as officers of the customs, excise, or salt duties in 
customs, Ac. to this kingdom, for putting in execution thi^ act," it is further en- 
ho deemed their acted, " That every person who, by deputation, commission, or 
" other instrument, under the hands and sods, of the commis- 
sioners of the customs, excise, or salt duties in this kingdotm. 
" or the isles aforesaid respectively, shall be appointed to act as 
“ an officer or servant under them for putting this act in execution, 
shall be esteemed an officer of the customs, excise, or salt 
“ duties respectively, to all intents and purposes whatsoever." 
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•f- Sect. 59. By 28 Geo. 3. c. 38. s. 55. is is further enacted, 
“ That if any officer of the revenue, or other person or persons, 
“ shall, directly or indirectly, make any collusive seizure or infoi- 
“ mation of any of the said articles hereby prohibited from be- 
" ing exported, or any fraudulent or collusive agreement whatso- 
“ ever, whereby the owner or claimer thereof, their agents or 
“ servants, or any offender or oil'enders against this act, may 
“ avoid the forfeitures, punishments and penalties, or any part 
“ thereof, incurred or inflicted by this act, he, she, and they shall, 
“ upon conviction, be subject to the like penalties as are herein- 
" before directed to be incurred by the exporters of wool; and 
every such inforniatinn and seizure, and all the proceedings 
“ thcrcupou had, .shall be and are hereby declared to be for the 
*' benefit only of the person oi persons (not being an accomplice 
'* or accomplices) who shall fust discover such collusive infor- 
mation and seizure ; provided iievertheles.s, that any person 
“whatsoever, conconictl in any such collusive*or fraudulent 
** seizure or agreement, who shall first discover such his offence 
“ to the commissioners of the customs fur the time being, shall 
“ be clearly acquitted anti discharged thereof, provided he makes 
“ such discovery w'ithin the space of three nmuths after the 
“ offence shall have been committed, and so as any one or more 
“ of his accomplices therein be convicted thereof; and if such 
“ person first making such discovery as aforesaid, within the 
“ time aforesaid, be not an officer of his majesty’s revenue, or 
“ owner of the goods, he or She shall, as a further encourage- 
“ nieiit for making such discovery, have and receive, to his and 
“ her own use and benefit, the sum of forty pounds, the same to 
" be paid by the commissioners of the customs on the conviction 
“ or convictions of such offender or oftenders.” x 


t Sect. 






f Sect.- 60. By 28^ Geo. 3. c. 38. s. 56, for the more effecttial Persons oppos- 
putting this act in execuUon, it is furtliey enacted, That if any “'6 “”3' 
person or persons whosoever, putting this act in execution, shall lh^,acuo*^bc * 
be hindered, opposed, obstructed, molestcil, wounded, or njnsportcd. 

" beaten, in seizing or attempting to seize any sheep, wool, wool- 
** fels, woolflocks, mortlings, ^hortlings, or any other species 
** of goods before enumerated, by any person or persons whoin- 
" soever, either in the day or night, by land or water, which were 
" mtended to be exported, or which were cariying on board any 
ship or vessel contrary to this act, the person or persons who 
*' shall so hinder, oppose^ obstruct, molest, wound, or beat, any 
such person or persons in the making, or attempting to make, 

** such Seizures as aforesaid, and aIs‘o all and evety other person 
'* or persons whatsoever, being anned with offensive arms or 
'* Weapons, or wearing any vizard, mask, or other disguise, who 
“ shall rescue, *or attempt to rescue, any sheep, wool, or qther 
“ the goods aforesaid, which shall have been seized according to 
the directions of this act, every such person or persons that shall 
** 1ft convicted of any of the said offences shall, by order of the 
" court before whom such offender or oftifiulers shall be con- 
** victed, be transported to.some place beyoln* the seas for such 
“ terra as such court sl^all think fit, not exceeding seven years; 

and if any such offender or offenders shall return into Great 
** Britain before the expiration of the time for wliich he, she, or poj,t 
“ they shall be so transported, coiilrary to the intent and ineaii- friing, lii. *■ Of- 
“ ing hereof, he, she, or they, so returning, and being duly con- 
victed thereof, shall suffer as felons, and have execution 
“ awarded against them, as persons attainted of felony, w'ithout c.i43. s. ii. 

" benefit of clergy. 

+ Sect. fil. By 28 Geo. 0. c. 38. s. 57. it is furtln r enacted, PiMsonsotfering 
That if any person or persons whosoever shall offer or prontisc tocou- 
“ to give any bribe, or rccoinpenso or reward whatsoever, to any evasion of ibis 
“ officer or officers of the customs, excise or salt duties, or to any act to forfeit 
“ persons whomsoever, to connive at, or permit the exportation 
“ or the concealment of any sheep, wool, or other the articles 
“ hereby prohibited from being exported, or the removing thcre- 
** of, contrary to this act, or to conceal or connive at any other 
“ act whereby any of the provisions hereby made may be evaded 
“ or broken, eijpry such person or persons so offending sli^Il, for 
every such offence (whether tlie same offer, proposal, or pro- 
* raise, be accepted or performed or not), forfeit ainl pay the 
“ sum of three hundred pounds, to be recovered and applied to 
“ the use of him, her, or them, who shall inform or sue for the 
“ same, by action of debt, bill, plaint, or information, in any of his 
" majesty’s courts of record at Westminster, wherein no essoin, 

“ protection, or Wager of law, or more than one imparlance, shall 
“ be allowed.” 

t Sect. 62. By 28 Geo. 3. c. 38. s. 58. it is further enacted, Officers of the 
“ That eveiy officer of his majesty’s excise, customs, or salt . . 

duties, neglecting the duty by this act required, or compound- 
ing for any ship, vessel, sheep, wool, or other the articles here- the same 
" in-before mentioned, and which are by this act directed to be p»»'»bineut as 
“ forfeited, shall be deemed aiders and abettors in the exporta- ° 

VOL. 1. PI* “ lion 
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“ tion of sheep, wool, and other the articles aforesaid, which are 
“ hereby prohibited from being exported, and stiver the punish- 
“ ment herein enacted against the exporters thereof.” 

+ Sect. 63. By 28 Geo. 3. c. 38. s. 59. it is provided, " That 
“ all bonds taken, or to be taken, in pursuance of this act, shall 
not be chargeable with any of the duties upon stamped vellum, 
“ j)arcliment, or paper, any law or statute made, or to be made, 
“ to the contrary notwithstanding.” 

f Sect. 64. By 28 Geo. 3. c. 38. s. 60. it is further enacted, 
“ That in all questions, prosecutions,* suits, and informations, 
“ which shall happen to arise or be commenced, brought, sued, 
“ or prosecuted, between or against any person or persons for any 
“ thing done or committed, or neglected to have been done, coii- 
" trary to the directions, true intent, and meaning of this act, 
touching or concerning the sheep, wool, or other articles hcre- 
** by prohibited from being exported, it shall not bo necessary for 
" the prosecutor, or person or persons commencing, bringing, or 
prosecuting any such suit, indictment, or information, nor shall 
“ he, she, or they obliged or required, upon any hearing or 
" trial thereof, to prove that such sheep was or were of the breed 
“ of this kingdom, or that such wool was of the growth of this 
" kingdom, hut that, without any such proof, upon eveiy such 
hearing and trial, it shall be held, deemed, and taken, that such 
“ sheep was or were of the breed of this kingdom, and such wool 
“ of the growth of this kingdom, unless the contrary shall be 
proved by or on the part of the person or persons who shall 
happen to be defendant or defeudaiits in or upon any such 
“ hearing or trial, any law or usage to the contrary notvvithstand- 
“ ing.” 

f Sect. 65, By 28 Geo. 3. c. 38. s. 61. it is further enacted, 
“ That all actions, suits, prosecutions, and informatioiis, to be 
** had and commenced upon this, or upon the said recited act of 
** the ninth and tenth year of his late majesty King William 
the Thiid, for or in respe*’t of any oft'cnce or offences done or 
“ conniutted against this or the said recited act, or for or in re- 
“ sped of any penalty or lorfeituic in or by the said acts, or 
either of them, imposed or indicted, shall and may be entered 
“ and prosecuted (ex< cpt where it is in this act otherwise di- 
“ rected) in any of his majesty s courts of record at Westminster, 

“ or ill the court of exchequer in Scotland, or in any court of 
“ oyer and terminer, great session, or gaol delivery, or at the 
" quarter-sessions of the peace, or before any two justices of the 
peace for any county, city, or place in this kingdom, in a sum- 
“ mary way, at the election of the seizer or informer, wherein no 
“ essoin, protection, or wager of law, shall be allowed, or any 
" more than one imparlance.” 

t Sect. 66. By 28 Geo. 3. c. 38. s. 62. it is provided. 
That no prosecution or information shall be had, commenced, 

“ brought, or proceeded upon, before any two such justices of 
the peace in a summary way, where the seizure, penalty, 
or forfeiture then claimed shall exceed, in the whole, the sum 
“ of two hundred pounds.” 

Sect. 


\ 
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t Sect, 6%. By 28 Geo. 3. c. 38. s. 63. it is further enacted, jajtjces to order 
**That the said justices who shall be assembled at any such 
** general quarter-sessions of the peace, and also such aforesaid publicly sold. 

" two justices, shall, and they are hereby empowered and re beLvIedl!'di»- 
" quired to, order and direct all such ships, vessels, goods, uosJ. ^ 
carriages, and cattle, as shall be by them declared to be for- 
“ feited, and which shall have been seused by virtue of this or the 
said recited act, to be publicly sold to the highest bidder, at 
** such time and place as they shall think proper and direct; and 
also, by their order or warrant, to levy all and every the penal- 
ties and forfeitures which shall have been incurred by any 
" offender or offenders against this or the said recited act, and 
also all such costs as shall have been awarded upon any appeal 
“ touching the same, by distress and sale of the goods and 
** chattels of such offender or offenders, rendering the overplus 
** (if any) to the owner and owners of such goods and chattels, 

" after deducting the reasonable charges of such distress and 
“ sale.” '-f 

+ Sect. 68. By 28 Geo. 3. c. 38. s. 6-1. it is further enacted, llow penalties 
“ That one clear moiety of the respective seizures, penalties, and “P* 

“ forfeitures (except the penalties of the bonus) by this act di- *’ ‘ 

“ rected to be inflicted upon offenders against the same (except 
'' such as arc by this act otherwise directed and applied) shall, 

“ when recovered, be paid and applied to such person or persons 
“ who shall give such information to any ofiicer of his majesty’s 
'• customs, excise, or salt d'lties, as may be the means of re- 
“ covering the same; and that after deducting the expenses of 
“ recovering such penalties, the remainder of the other moiety 
“ shall be paid to the officer or officers assisting in making any 
“ such seizures; but that in case any officer or officers of his ma- 
“jesty’s customs, excise, or salt duties, shall make any of the 
seizures hcrein-bcforc directed without information, then, after 
“ deducting the expenses of recovery as aforesaid, the remainder 
“ of such produce shall be paid to the officer or officers seizing 
“ the same.” 

t Sect, 69 . By 28 Geo. 3.*^ c. 38. s. do. it is further enacted. Persons export- 
“ That it shall any may be lawful to and for any officer or officers ing sheep, &c. 

“ of his majes^’s customs, excise, or salt duties, constables, and 
“ other officer or officers of the peace, and for all persons acting wiio may com' 
“ in their or any of their aid or assistance, to stop, anest, and de- mitthemto 
“ tain all and every the person and persons who shall be found 
“ actually exporting, or attempting to export, any sheep, wool, or 
“ any other the said herein-bofore enumerated articles, or who 
“ slmll be aiding, abetting, or assisting in the exporting, or at- 
tempting to export the same, or any of them, and him, her, and 
" them, to carry and convey before one or more of his majesty’s 
“ justices of the peace near to the place where the offence shall 
<< be committed or done, and the justice or justices shall, if he or 
*' they see cause, commit the person or persons so brought be- 
“ fore him or them to the county gaol or house of correction 
until the next general quarter-sessions of the peace to be holden 
“ for the same country, riding, division, or place, there to be tried 
“ and dealt with as by this act is directed i and the justices at 

p p 2 “ such 
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“ such sessions arc hereby authorized and required to examine, 
hear, try, and determine all and every such ofl'ence and offences, 
“ and, upon conviction of the offender or offenders, to punish 
" him, her, or them in iiiuniier herein-before mentioned.” 

Persons convey- “t- -SerL 70. By *28 Geo. 3. c. 38. s. CG. it is further enacted, 
ingoffciidorsbe- it q^hat the officer or officers, person or persons, who shall convey 
cii'u^r hito offfuder arrested by the authority of this act before any 

cognizances to “justice of the pcacc as aforesaid, shall, in case such offender 
Iirosecute. « shall be committed to prison us aforesaid, enter into rc;cognl- 
“ zance to his said majesty, his heirs and successors, before .such 
“justice, ill the sum of forty pounds,'conditioned to appear at 
“ such general quarter-sessions of the peace, and to prosecute 
“ the person or persons so committed.” 

Where goods Sect. 71 . By 128 Geo. 3. c. 38. s. G7. it is further enacted, 

^^insufficient <* 'That if it shall appear to the satisfaction of the justices before 
cuniBry^pemii- “ wlioni any oft'euderor off’eiiilers shall be iponvicted of any of the 
ties, tJicof- “offences herein-before mentioned, for which only a pecuniary 
fender may be « penalty is hereby imposed, either by the confession of the party 
“ convicted, or by the testimony of a c.riHlible witness, that such 
“ offender or offenders have not nor hath goods or chattels suffi- 
“ cient to answer the penalty or penalties against him, her, or 
“ them recovered, then, without giving any u arrant for the pnr- 
“ pose, or if such penalty or penalties cannot be wholly levied by 
“ virtue of the warrant or warrants which shall be for that pur- 
“ pose issued, the justices who shall have convicted such offender 
“ or offenders, or any other two justices of the same county, divi- 
“ sion, borough, town, or place, upon proof thereof, shall and 
“ lawfully may commit every such offender or oll’enilers to the 
“ common gaol or house of collection of the county or place in 
“ or for which such justice or justices •shall then act, there to re- 
main, without bail or mainprizc, for any time not exceeding three 
“ calendar months, unless the whole of such penalty or penalties 
“ shall be sooner paid.” 

Justices may Sect. 72. By 28 Geo. 3. c. 38. s. GS. it is provided, “ That 

fwTmmiar'*^ ** offender ordered to be coinmitted to prison under or by 

** virtue of this act, for any offence for which a pecuniary penalty 
“ alone is hereby imposed, shall, before his actual comiuitnient to 
“ prison, procure security to be given by two sufficient sureties, 

“ to the sati.sfaction of the j isticc.s before whom he shall have 
“ been convicted, for payment of the penalty or penalties by hint 
“ incurred, with the charges incident to hi.s conviction, within the 
“ space of fourteen days, exclusive of the day of conviction, then 
“ and in such case it shall and may be lawful for such justices to 
“ accept such security; and upon non-payment thereof, at the 
time stipulated for that purpose, it shall and may be lawful to 
“ and for the same justices, or any other two justices of tli6 
“ peace for the same county, division, or place, to cause the party 
“ convicted, and his sureties, to be apprehended by warrant or 
“ warrants under his or their hands and seals, and them, and each 
“ and every of them, to commit to the common gaol ordionse of 
“ correction of the county, division, or place, in or for which such 
“justices shall act, fobtsucli space of tune as the the party coa- 
“ victed was subject and liable to have been imprisoned, in case 
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“ no such security had been given, unless such penalty and charges 
“ shall be sooner paid.” 

t Sect. 73. By 28 Geo. .3. c. 38. s. 69. it is also provided, 

“ That if auy person or persons who shall be convicted of any 
“ of the offences in this act hercin-before mentioned, shall think quarter-scs- 
himself or theniselves aggrieved by the judgment or deter- 
“ mination of such justices of the peace, upon any complaint or into recogui' 

“ information brought or made before them, it shall and may be aauccs; 

lawful to and for any such person or persons to appeal to the 
** next general or quarter‘sessions of the peace to be held for the 
“ county, division, or place in or for which such j ustice or justices 
“ shall have acted, such person or persons giving, and being 
“ hereby required to give, within fourteen days then next after 
“ such conviction, notice in writing to the informer or informers 
“ of such appeal, and shall and do at the time of making such 
“ appeal, with two siffBcient sureties, enter into recognizances 
‘‘ before the same justice or justices ol the peace, to appChr and 
prosecute such appeal at the said general or quarter sessions, 
and abide bv the order and determination of the same court, 

“ and to pay the costs and charges thereby awarded against such 
person or persons (if any); and every such appeal shall, by the 
said court of general or quarter sessions, be examined, and the 
“ circumstances of the case fully inquired into, and the matter 
“ heard and determined; and in case such judgment, deterrnina- 
tion, or conviction, so appealed against, shall be alRrmed, the 
party so appealing shall pay unto the inlormer or informers 
«loiddc costs, to be ascertained by the order of the same court.” 

t .SVrf. 74. 15y 28 Goo. 3. c. .38. ». 7«. it 1, olso provMod, 

“ That in case the person or persons so appealing sliall pay the [„.„ai,y,o‘rbe 
“ penally under any such convn’lion as aforesaid into the hands ia prison, witli- 
of the said Justici'-s byway of deport, or shall be committed out sureties. 

‘‘ to prison, siicli pei.son or jx n'ons shall anil may appeal to the 
said ''enoralor qnurliir-si'ssions, on lii.s or their eiitejing(withoiit 
sureUes) into sneli recognizaneos as liereiu-before inciitioned, 

“ and remaining in piison in tiie ini'au time, or depositing such 
“ penalty into the hands of the said justices, there to remain 
“ until the merits of the said appeal shall be heard and deter- 
“ mined.” * 

t Sect. 75. By 28 Geo. 3. e. 38. s. 71. it is further enacted, jusuci-h may 
“ I'hat every information to he made under this act shall be made 
“ upon oath; and that it shall and may be lawful to and for the 
“ justice or justices before whom auy complaint or intorniation 
“ sliall have been so made, to summon before them, at the in- 
stance of either party, any person who shall, in their judgment, 

“ appear to be a necessary witness for either or any of the said 
“ parties upon the said complaint or information, to appear be- 
“ fore him or then., at a lime and place to he specified in the 
sumuions; and the person so summoned shall appear at the 
time Md place specified, and submit in all things to be examined 
“ as a witness in the premises.” , 


■f- Sect. 
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Penalty on f Sect, 76. By 38 Geo. 3. c. 38. s. 73. it b further enacted, 
th^n ttc^limitud ** person or persons shall receive or take any 

fce2 ® « greater fees for any sufferance, license, or certificate, or other 

" matter herein directed, than the sura or fee herein for that pur- 
" pose limited, the person or persons offending therein shall 
** forfeit and pay to the party aggrieved, the sum of five shillings 
" for every one penny which shall be taken over and above the 
sum hereby allowed to be taken, and so on after that proper- 
tion.” 


P«Tsoiis prose- f Sect. 77. By 38 Geo. 3. c. 38. s. 73. it is further enacted, 
cufoii to give « That in case any person shall be prosecuted in any of his ma- 
“ jesty’s courts of record at Westminster for any penalty incurred 
“ by this act, a capias shall and may issue, the first process spe- 
** cifying the sum of the penalty sued for, and the person or per 
sons so sued shall be obliged to give good and sufficient bail 
“ and security, by natural-born subjects or denizens, to the 
officer serving or executing such process against him or them, 
“ to appear in the court out of which such capias shall issue, at 
" the day of the return of such writ, to answer such suit or pro- 
secution, and likewise shall, at the time of such appearance, 
give sufficient bail or security, by such persons as aforesaid, in 
" the said court, to answer and pay the forfeitures and penalties 
“ incurred for such offence or offences, in case he or they shall 
“ be convicted thereof, or to yield his or their bodies to prison.” 


Ac I ions to be 
trii'd by a jury 
of freeholders 
of a different 
county from 
that wherein 
the fact was 
committed. 


+ Sect. 78. By 38 Geo. 3. c. 38. s. 74. for the better and more 
impartial trials of all actions and informations which shall bo 
commenced or prosecuted by virtue of this act, it is further 
enacted, That such actions and informations shall be tried in 
“ any of his majesty’s courts of record, by a jury of good and 
** lawful freeholders, to be suimiioned out of any other county 
than that wherein the fact shall be committed.” 


If persons im- 
prisuaed for 
wantof bail ic- 
fuse to plead to 
iiiforniatiuus, 
for one term, 
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When there 
have not been 
made any seiz¬ 
ure out of 
wliich to re ward 
prosccolors, the 
commissioners 
of tlie revenue 
to recompense 
them as herein 
mentioned. 


+ Sect. 79. By 38 Geo. 3. c. 38. s. 75. it is further enacted, 
“ That if any person or persons shall be in prison for want of 
” sufficient bail for any of the pecuniary penalties hcrein-beforc 
indicted, and shall refuse to appear or plead to a declaration 
** or iiifoniiation to be delivered to such person or persons, or to 
" the gaoler, or keeper, or turnkey of the prison, at ihe said prison, 
for any of the aforesaid penalties, for the space of one term, 
“judgment shall be entered against him by default.” 

t Sect. 80. By 38 Geo. 3. c. 38. .s. 70. it is further enacted, 
I'liat if any person or persons, offender or offenders, shall be 
convicted for any of the offences specified in this act, and there 
shall happen to have been no seizure whereby the informer or 
prosecutor can be rewarded, then, and in such case, it shall 
and may be lawful for the respective commissioners of the cus¬ 
toms, excise, or salt duties, or other his majesty’s revenue, and 
they are hereby respectively required to cause one shilling per 
pound weight for all such of the said articles for wfifeh such 
offender or offenders shall be convicted, or the sum of forty 
pounds in case the quantity cannot be known, to be paid by 

“ the 
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** tbe receiver-general of the revenue under the management of 
•* the respective commissioners, out of any public money in his 
bands; and the money paid by any receiver-general, cashier, or 
other officer as aforesaid, shall be accepted of and allowed in 
" his account as so much money paid to his majesty, and every 
such officer is and shall be hereby discharged thereof accord- 
ingly; any law, custom, or usage, to the contrary notwith- 
“ standing.” 

+ Sect, 81. By 28 Geo. 3. c. 38. s. 77. it is provided, That Prosccnt!on^ to 
** no person or persons A^hatsoever shall at any time hereafter be 
“ liable to be prosecuted for any offence, act, matter, or thing ’** 

" done or committed contrary' to this act, unless such prosecution 
shall be commenced within the space of three years next en- 
“ suing the offence committed.” 


+ Sect. 82. By 28 Geo. 3. c. 38. s. 78. it is further enacted. The first three 
“ That the better to encourage persons to discover the exporters «•«- 
of sheep, wool, or other the articles b ’ ... •-'niu mex 

“ which are hereby prohibited from being 
persons who shall have been aidinsr, a I 

^ ^ ” I .. • snail iniorm 

“ carrying out or exporting of sheep, w'ool, or any or the said (hereof, to be 
“ articles, who shall give information thereof to any justice of the exempted from 
“ peace within this kingdom, whereby the piinishnieiit and penal- 
“ tics appointed by this act may be inflicted and recovered, 

“ the party or parties so discovt;riiig (not being owner or part 
“ owner of the said sheep, wool, or other the articles as aforc- 
** said) shall not suffer any of the said penalties or punishments 
“ hereiii-beforc mentioned : provided always, that if any owner and also the 
“ of any ship or vessel, or any master, commander, or mariner, or 
“ person aiding or assisting in loading any ship, vessel, or boat, ,hcA)iidid«m 3 
“ knowing of such exportation of sheep, wool, or any of the borein mcn- 
“ articles befoie enumerated, and which are hereby prohibited t*®"®*!* 

“ from being exported, shall, within three months next after the 
“ knowledge thereof, or after his return into the kingdom of 
“ Great Britain, give the first information thereof before any of 
" the barons of the court of ^xcl^cqller for the time being, or be- 
" fore the head-officer of any port where lie shall first arrive, or 
“ before any justice or justices of the peace, upon his or their 
“ oath, of tW number and quantity of the said articles so carried, 
conveyed, and transported, and by whom, where, and in what 
“ ship or vessel, and shall enter into recognizance to his said 
“ majesty, his heirs and successors, with two sufficient sureties, 
beflirc any justice of the peace, in the sum of forty pounds 
“ each, personally to appear and give evidence of the same, then 
“ such ow'iicr and owners, master, coinmauder, mariner and 
“ mariners, or other person or persons so aiding or assisting 
'* therein, shall not be liable to any of the penalties or forfeitures 
** in this act contained or enacted for the offence aforesaid, but 
“ shall be, and is and are hereby enabled to recover and receive 
“ sucliy benefit and advantage as is appointed to be received and 
allowed by this act on conviction of such offenders.” 

f Sect. 83. By 28 Geo. 3. c. 38. s. 89. it is further enacted, 

" That if any person or persons who shall claim the benefit of Jns ciaiining 

“ this 
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" this act, shall, after such claim, bring or commence, or cause to 
“ be brought or commenced, any action, plaint, information, or 
“ other prosecution whatsoever, against any officer of his majesty’s 
“ navy, or in the service of the customs, excise, or salt, or other 
“ person who shall have aided or assisted any such officer, for or 
“ concerning any act, matter or thing, done or committed by them, 
“ or any of them, on occasion of, or for or by reason or means 
“ of any of the offences, frauds, misdemeanors, or other matters 
“ or things intended to be released and discharged by this act, 
“ such claim is and shall be deemed to be an absolute discharge 
“ and release to every such officer, or other person, of and from 
** all and every such actions, suits, and prosecutions; and such 
“ officer and other person may plead the general issue, and give 
“ the special matter in evidence; and the said officer or other 
“ person shall recover his costs of suit against the person or per- 
“ sons so bringing or commencing such action or prosecution.” 

t Seri. 84. By 28 Geo. 3. c. .‘38. s. 90. it is provided, “ That 
‘ nothing in this act contained shall extend, or be construed to 
‘ extend, to discharge or release any seizures of wool, or any 
‘ other the said herein-beforc enumerated articles, or of any 
‘ ships, vessels, boats, horses, w'aggons, carls, carriages, or other 
‘ thing whatsoever, or any prosecution now depending for the 
‘ forfeiture of such wool, or any other the said herein-be- 
‘ fore enumerated articles, ships, vessels, boats, horses, wag- 
‘ gons, carts, carriages, or other thing, under any act or acts of 
‘ parliament now in force against the exportation of live sheep, 

‘ wool, or any other the said herein-beforc enumerated articles, 

‘ nor to acquit, release, or iliscliargc any judgment or judgments, 

‘ where the monies or other things recovered have been actually 
‘ levied, or the body or bodies of the offender or offenders now 
‘ ill custody, or which have been taken in execution before the 
‘ making of this act, nor to acquit, release, or discharge any in- 
‘ formation which has been already entered, or any action or suit 
‘ which has been already coiuuu'iiced or brought against any per- 
‘ son or persons for the recovery of any penalty, fme, or forfeiture, 

‘ incurred by any offence committed by him or them against any 
‘ such act or acts of parliament, verdict or verdicts obtained, or 
‘ judgment or jiidgmeiits recovered thereon, in rgspect to such 
‘ part thereof as belongs to o, has been usually allowed and paid 
‘ to the officer of his majesty’s navy, or in tlie service of the ens- 
‘ toms, e.xcise, or sail, (at whose instance the prosecution is or 
‘ w'as carried on,) according to the mode ii, which such suit or 
‘ suits hath or have been commenced and carried on; but such 
‘ information, suit, verdict or verdicts, or judgment or judgments, 

‘ shall and may be proceeded u[)on as originally commenced, en- 
‘ lered, and proceeded upon, without any alteration in the pro- 
‘ ccedings upon such information, suit, verdict or verdicts, jiidg- 
’ ment or judgments, for the recovery in due course of law of 
‘ such part of the penalty or forfeiture incurred, as belongs to or 
‘ has been usually allowed and paid to such officer of his ma- 
' jesty’s navy, or in the service of the customs, excise, or salt, at 
' whose instance the prosecution is or was carried on, according 

» to 
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“ to the mode in v^hicb such suit or suits hath or have been 
“ carried on.” 


t Sect. 85. By 28 Geo. 3. c. 38. s. 91. it is further enacted. 
That in case any action, suit, or information shall be com¬ 
menced, brought, and prosecuted on account of the seizure of 
any ship, vessel, or boat, waggon, cart, carriage, horse, or other 
beast of burtlien, or of any sheep, wool, woolfels, woolflocks, 
mortlings, shortlings, worsted, bay, or woollen yarn, cruels, or 
wool slightly manufactured, or matti'csscs or beds stuffed with 
combed wool, or wool fit for combing or carding, fullers’ earth, 
fulling-clay, or tobacco-pipe clay, as illegally carried or ex¬ 
ported, or intended or attempted to be exported, or for any 
matter, cause, or thing done, committed, or executed by virtue 
of this act, or any clause or article herein contained, such action 
shall be commenced within six months after the fact committed, 
and not afterwards, and shall be laid in the ])roper county where 
the fact was done or committed; and the person or |)ersons so 
sued may file common bail, or enter a common appearance, 
and plead the general issue, not guilty, and may give this act, 
and tlic special matter, in evidence at the trial, and that the 
same was done in pursuance and by the authority of this act: 
and if upon the trial it shall appear to be so done, the jury shall 
find for the defendant or defendants; and in such case, or if 
the said plaintilf or plaintiffs, or prosecutors, shall become non¬ 
suit, or suffer discontinuance, or if upon demurrer judgment be 
given against the plaintiff, the defendant or defendants in any 
such case shall recover treble costs, which he or they shall 
sustain by his or their defence to such action or suit; and that 
in case any information sliall be commenced and brought to 
trial on account of any sei/ure whicli shall be made under or 
by virtue of this act, wherein a verdict shall be foiaul for the 
claimer thereof, and it shall ajipear to the Jmlge or court before 
whom the same shall be ttii'd that tlicre was a probable cause 
of seizure, the judge or court before whom tlie said inforina- 
tiou shall be tried, shall certify on the record that there w'as a 
probable cause for the prosecutor making such seizure, in such 
case tlic defeiulant shall not be entitled to any costs of suit 
whatever, p^r shall the pi^rsoii or persons who made any such 
seizure be liable to any action, indictment, or other suit or pro¬ 
secution, on account thereof; and that in case any action, in¬ 
dictment, or other prosecution, shall bo commenced and 
brought to trial against any person or persons whatsoever, 
which shall be made under or by virtue of this act, wherein a 
verdict shall be given against the defendant or defendants, if 
the court or judge before whom such action or prosecution 
shall be tried shall certify on the said lecord that there was a 
probable cause for such seizure, then the plaintiff, besides the 
ship or goods which sliall happen to be seized, or the value 
thereof, shall not be entitled to above two-pence damages, nor 
to any costs of suit, nor shall the defendant in such prosecution 
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t Sect. 86. It hath been adjudged, that the 28 Geo. 3. c. 38. 
s. 74. which enacts, “ That any information shall be tried by 
a jury to be summoned out of another county than that where 
“ the fact was committed,” means that the trial shall be had in 
another county. 

f Sect. 87. It is also decided, upon the said statute, 28 Geo. 3. 
c. 38. S.31. that the court out of which the record issues is to give 
judgment, and not the court of nisiprius where it is tried. 

*t' Sect. 88. It is also decided, upon fhe 28 Geo. 3. c. 38. s. 31. 
that it is an offence to press together yarn made of wool, 

f Sect. HQ. It also seems, that a declaration or information on 
thi.s statute need nut aver that the pretended manufacture was in 
such a state as might be reduced to and used as wool again. 

3. Fraudulent Bankruptcy. 

•J- Sect. 1. By 5 Geo. 2. c. 30. s. 1. it is recited, ‘‘ That bank¬ 
rupts have not only refused to surrender themselves to the 
cuniraissiouers, and to discover and deliver up their estate and 
effects to the said commissioners for the benefit of their creditors, 
but have carried away and concealed the same in such manner, 
that the said commissioners have not been able to seize the same, 
to the manifest wrong and injury of their creditors, and to the 
great discouragement of tradt:;” and enacted, “ That if any per- 
“ son or persons, who shall become bankrupt, and against whom 
" a commission of bankrupt under the great seal of Great Britain 
“ hath been awarded and issued out, whereupon the person or 
“ persons against w'hom such commission hath issued or shall 
“ issue, have or hath been or shall be declared bankrupt or bank- 
“ rupts, shall nut within forty-two days after notice thereof in 
“ writing, to be left at the usual place of abode, to such person 
“ or persons, or personal notice, in case such person or persons 
be then in prison, and notice given in the London Gazette, 
“ that such co'iimission or commissions is, arc, or have been 
“ issued, ami of the time ami place of a meeting of the com- 
“ missioners therein named, or the major part of them, surrender 
“ him, her, or themselves to the said commissioners named in 
“ the said commission, or th- major part of them, and sign or 
subscribe such surrender, and submit to be examined from 
** time to time upon oath, or, being of the people called quakers, 
" upon the solemn affirmation by law appointed for such people, 
by and before such commissioners, or the snajor part of them, 
“ by such commission authorized, and in all things conform to 
“ the several statutes already made and now in force concerning 
" bankrupts; and also upon such his, her, or their examination 
" fully and truly disclose aqd discover all his, her, or their effects 
“ and estate real and personal, and how and in what manner, to 
“ whom and upon what consideration, and at what time or times, 

“ he, she, or they have or hath disposed of, assigned or traus- 
“ ferred any of his, her, or their goods, wares, merchandizes, 

“ monies, or other estate and effects (and all books, papers and 
" writings relating thereunto) of which he, she, or they was or 

“ were 
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•* were possessed, or in or to wliich he, she, or they was or 
" were any ways interested or intitled, or which any |)erson or 
persons had, or hath or have had in trust foi him, her, or Uiein, 
or for his, her or their use, at any time before or after the 
“ issuing of the said commission, or whereby such person or per- 
“ sons, or his, her, or their family or families, hath or have, or 
" may have or expect any profit, possibility of profit, benefit or 
** advantage whatsoever, except only such part of his, her, or their 
“ estate and effects as shall have been really and honajide before 
" sold or disposed of in the way of his, her, or their trade and 
“ dealings; and except such sums of money as shall have been 
“ laid out in the ordinary expense of his, her, or their family or 
" families; and also upon such examination deliver up unto the 
“ said commissioners by the said commission authorized, or the 
major part of them, all such part of his, her, or their the said 
" bankrupt’s goods, wares, merchandizes, money, estate, and 
“ effects, and allHbooks, papers, and writings, relating thereunto, 
as at the time of such examination shall be in his, her, or their 
“ possession, custody, or power (his, her, or their necessary wcar- 
" mg apparel, and the necessary wearing apparel of the wife and 
" children of such bankrupt only excepted); then he, she, or 
" they, the saitl bankrupt or bankrupts, in case of any default and 
wilful omission innot surrendexiiig and submitting to be examined onibczaiiiiig 

“ as aforesaid, or in case he, she, or they shall remove, conceal, gootis (o the 
“ or embezzle any part of such his, her, or their estate real or 
“ persona], to the value of twenty pounds, or any books of account, *»**' ^ " 

“ papers or writings relating thereto, with an intent to defraud 
“ his, her, or their creditors (and being thereof lawfully convicted 
by indictmcnt(l) or information), shall be deemed and adjudged 
“ to be guilty of felony, and shall suffer as felons, without benefit e^ods of bauk- 
“ of clergy, (2) or the benefit of any statute made in relation to nipt* con- 
“ felons; and in such cases such felon’s goods and estate shall go ^ 

and be divided among the creditors seeking relief under such 
“ commission; any law, usage, or custom to the contrary thereof 
“ in anywise notwithstanding.” 

+ Sect. 2. By 5 Geo. 2. c. '30. s. 2. it is provided, “ That the Number and 
" said commissioners, authorized as aforesaid, shall appoint, 

“ within the said forty-two days so appointed as aforesaid for 
" the bankrupt to surrender and conform as aforesaid, not less 
** than three several meetings for the purposes aforesaid, the last 
“ of which shall be on the forty-second day hereby limited for 
" such bankrupt’s appearance; except..on commissions already 
“ issued since the fourteenth day of May, one thousand seven 
** hundred and twenty-nine, where the person or persons against 
whom such commission issued has or have before surrendered 
“ and submitted to be examined; in which case the said epm- 

" missioners 


(t) Till* word was printed “judgment” in most 
of (lie editions of the Statutes, but upon reference to 
the Parliamentary Roil it was found to be properly 
" indictment.”—1 Taunton, 71. 

(S) By stat. 1 Geo. 4. c. 115. s. 1. so much of 
ft Geo. 2. as inflicts the punishment of death is 
repealed, and by sect. 2. it is enacU’d, “lliat the 
“ persons guilty of the above offence shall be liable 


' to be tran.sportcd beyond the .seas for life, or fur 
' such term, not less than seven years, as Uie court 
' before which such persons shall be convicted 
* shall adjudge; or shall be liable, in case tlic said 
' court shall think flt, to be imprisoned only, or im- 
' prisoned and kept to hard labour in the common 
' gaol, penitentiary house, or house of eorrccUou, 
‘ for any term not exceeding seven years.” 
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“ missiobei's, autholrized as aforesaid, shall appoint only one 
" sitting more for the purposes aforesaid, unless the assignee or 
** assignees of the estate of such bankrupt shall think more sittings 
“ necessary, and desire the same, and three weeks’ notice at least 
“ shall be given in the London Gazette of the time and place of 
“ such meetings.” 

Tx)rilClianci-llot f Sect. 3. By 0 Geo. 2. c. 30. s. 3. it is also provided, “ That 
tmic for^w-rci'r “ lawful to and for tho^ord chancellor or lord 

«lcriiig. ' " kcej)cr, or cuinniissioncrs for the custody of the great seal of 
“Great Britain for tlie time being, to enlarge the time for 
“ such person or persons suiTcndcring him, her, or themselves, 
“ and disclosing and discovering his, her, or their estate and 
“ effects as aforesaid, as the said lord chancellor, lord keeper, or 
“ such commissioners shall think tit, not exceeding lifty days, to 
“ be computed from the eiul of the said forty-two days, so as 
“ such order for enlarging the lime be made by the said lord 
“ chancellor, lord keeper, or such commissioners, six days at 
“ least before the time on which such person or persons was or 
“ \\('re so to surrender him, her, or themselves, and make such 
“ discovery as aforesaid.” 


1 Peer Wnis. f Sect. 4. It scems to be clearly agreed, that a bankrupt’s wife 
cannot be examined on the part of the prosecution on an indict¬ 
ment for this offence. 


El parte Liii- 
garcl, 

1 Atk. 340. 


5 Mixl. 30'J. 


flodko, B. tj. 

1 Salk. 34U. 
3 Bl. lU'p. 
1144. 

2 Stra. 880, 


i* Sect. o. It seems also, that if, botw'een the opening of the 
coniinission and the time appointed for ffre bankrupt’s surrender, 
the commissioners, on the examination of witnesses, have reason 
to believe that he is secreting his effects, they may, after his re¬ 
fusal to attend their summons to surrender, immediately certify 
the fact to a judge of the King’.s Bench, who may grant his war¬ 
rant for apprehouding tlie bunkru[)t, and committing him to 
Newgate. 

f Sect. C). It is clear, howevei-, that a bankrupt examined be¬ 
fore the commissioners is not bound to answer any thing which 
tends to accuse himself. 

f Sect. 7. It is agreed, lluo the court of Chancery will not lend 
its aid to a prosecution on this statute, by ordering the clerk 
under the commission to attend the trial and produce the pro¬ 
ceedings. 


4. Of fraudulent hmlcency. 

Creditor may By 28 Geo. 2. c. 13. s. 39- it is recited, •' That several per- 
soneMo ddfver ‘^^bt choosc rather to continue in 

in a schciliik- of prison, and spend their substance there, than discover and deliver 
his estate .snd up to their creditors their estates or effects, in order to the satis- 
eiK'cts. faction of their just debts:” and therefore enacted, “ That it,, 

“ shall and may be lawful to'or for any one or more of the cr^ 
“ ditors of any prisoner, upon twenty days’ notice in writing to be 
“ given to such prisoner, and the person in whose custody he or 
“ she is, to require the sheriff* or sheriffs, gaoler or gaolers, or 
“ keeper of the prison wherein such prisoner is detained, to 
“ bring such prisoner before the justices, at their next general or 

“ quarter-sessions 
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quarter-sessions of the peace, or an^ adjournment thereof, for 
" the respective county, ridiug, division, city, town, or liberty, 

" together with a copy or copies of the cause or causes of his or 
“ her detainer; and such prisoner, coining before such justices, 

“ at their said general or quarter-sessions hehl as aforesaid, shall, 

“ at the desire of any one or more of his or her creditors, at 
“ whose suit he or she appears to be detained, be obliged to 
** deliver in upon oath, and subscribe the like schedule of his or 
“ her estate or etfocts,^o be vested, assigned, and equally divided, 

" for the benefit of his or her creditors, in like manner as persons 
“ desiring to take the benefit of this act arc required to clo, siib- 
" ject to the same [lenalty of being adjndge<l a felon, and sufter- 
“ ing as such, without benefit of clergy, on conviction of wilful 
perjury therein, as the said other prisoners arc hereby subjected 
to; and shall, upon such discovery, to the satisfaction of the Prisoner mating 
" said justices, in their sai<l general or quarter-sessions held as 
“ aforesaid, or the major part of tliein, bo discharged and set at ' ‘ 

“ liberty, in the same manner, and with the same benefit of 
making use of their discharge, as is hereby jirovided for pri- 
“ soiicrs seeking their discharge under this act; aiul if any such 
“ prisoners, so brought up as aforesaid, shall neglect or refuse to On rrHi*.!!! ii> 
deliver in and subscribe such schedule within four days, he, 

“ she, or they so neglecting or rclusing, shall, upon eouvictioii 
“ thereof, be adjudged guilty of feIoii>, and shall suft'er death as 
** a felon, without benefit of elergy.” 

And by the insolvent act of the I Gi'O. 4. c. 11(J. by which a 
prisoner seeking to obtain his release from prison under the pro¬ 
visions of that act, is directed to make out a schedule of all his 
property, it is enacted by s. ‘23. “ If any prisoner .shall, with in- 
“ tent to defraud his creditors, wilfidly and fraudulently omit in 
“ his schedule, as iinally ameuded and filed in the sail court at 
the time of the order for his discharge from actual custody, any 
“ eft’ects or property whatsoever, or retain or tixeept out of the 
“ schedule, as wearing apparel, bedding, working tools, and other 
“ necessaries, more in value than twenty pound.s, every sucli per- 
“ son so oifending, anti any person aiding and assisting him to 
“ do the same, shall, upon being thereof convicted by due course 
“ of law, be adjudged guilty of a misdemeanour, and thereupon 
“ it shall and#uay be lawful for the court before whom any such 
“ offender shall have been so trietl anil convicted, to sentence 
“ such offender to be imprisoned and kept to hard labour for any 
" period of time not exceeding three years.” 


5. Sediicmg Artificers* 

r. n r* • • 'll Persoti* COIl- 

Sect. 1. J>y 5 Geo. 1. c. 27. s. 1. it is recited, that " Vi iiereas vicu d of con- 

divers ill-disposed persons, as well foreigners as subjects of this tractingwitli.or 
kingdom, by confederacy with foreigners, have of late drawn away 
japd transported, and have also made divers attempts to entice, go into a 
draw away, and transport, several artificers and manufacturers of foreign country, 
and in w'ool, iron, steel, brass and other metals, clockmakers, uofcxce^ing 
watchmakers, and divers other manufacturers of Great Britain, £100 for the 


out of his majesty’s dominions into foreign countries, by entering first ^“ce, 
into contracts with them to give them greater wages and advan- 

tages three months; 
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A 11(1 fur the se¬ 
cond olfcuce 
sliall be fined 
discrctiuniilly, 
and imprisoned 
fur twelve 
months. 

Froseention in 
twelve niontlis 
after the of¬ 
fence. 


After May 1> 
1719, any nrli- 
ficcr going into 
a foreign 
country, Uii'rc 
to exercise his 
trade, luid not 
returning in six 
months after 
warning given 
him by the aui- 
bassador, &<:. 
shall he incapa¬ 
ble of taking 
any l-igacy, &c. 
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tages than they have or can reasonably expect within this king¬ 
dom, and by making them large promises, and using other arts 
to inveigle and draw them away: and whereas there is great 
danger that, by means of these and such like practices, many 
great and profitable branches of the trades and manufactures of 
this kingdom may be transplanted into foreign countries:” there¬ 
fore, for the preventing the like practices for the future, be it 
enacted, " That if at any time hereafter any person or persons 
“ shall contract with, entice, endeavour ^'iiersuade or solicit, 
“ any manufacturer or artificer of or in wool, iron, steel, brass, or 
" any other metal, clockmaker, watchmaker, or any other artificer 
“ or manufacturer of Great Britain, to go out of this kingdom 
into any foreign country out of his majesty’s dominions, and 
*' shall be lawfully convicted thereof upon any indictment or iii- 
“ formation which shall be preferred or brought against him or 
them in any of his majesty’s courts at Westminster, or at the 
“ assizes or general gaol-delivery or quarter-sessions of the peace 
for the county, riding, or division, where such ofience shall be 
‘‘ committed, the person and persons so convict shall be fined any 
“ sum not exceeding one hundred pounds for such first offence, 
according to the discretion of the court in which such convic- 
" tiou shall be, and shall be imprisoned for the space of three 
“ mouths, and until such fine shall be paid: and if any person or 
" persons, having been once convict as aforesaid, shall offend 
“ again, and be so convict a second time of the like uifence, then 
“ and in such case the person so convict a second time shall be 
“ fined at the discretion of the court n^re such conviction shall 
“ be, and be imprisoned for twelve months, and until such fine 
** shall be paid.” 

Sect. 2. By 5 Geo. 1. c. 27. s. 2. it is “ Provided ueverthe- 
" less, that no person or persons shall bo prosecuted for any of 
“ the offences aforesaid, unless such prosecution shall be begun 
" within the space of twelve months next after such offence shall 
" be committed.” 

Sect, 3. By 5 Geo. 1. c. 27- -s. 3. it is further enacted, “ That 
if any of his majesty’s subjects within this kingdom, being such 
“ artificer or manufacturer us aforesaid, shall, at any time after 
" the first day of May, 1719, go into any country out^of his 
“ majesty’s dominions, there to use or exercise, oi* to teach, any 
of the said trades or manufactures to foreigners, or in case any 
' of his majesty’s subjects now being, or who hereafter shall be, 

’ in any such foreign country out of his majesty’s dominions as 
' aforesaid, and there using or exercising atiy of the said trades 
' or manufactures herein-before mentioned, shall not return into 
’ this realm within six mouths next after warning shall be given 
' to him by the ambassador, envoy, resident, minister, or consul 
■ of the crown of Great Britain in the country in which suqji 
' artificer shall be, or by any person authorized by such ambs|^%. 
sador, envoy, resident, fninister, or consul, or by one of Kia 
maje.sty’8 secretaries of state for tlie time being, and from 
' thenceforth continually inhabit and dwell within this realm; 

' then and in such case every such person or persons shall be 
from tliencefortlt incapable of taking any legacy that shall bo 

“ devised 
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" devised to him within this kingdom, or of being an executor or 
" administrator to any person or persons within this kingdom; 

“ and shall be incapable of taking any lands, tenements, or herc- 
" ditaments, within this kingdom, by descent, devise, or purchase; 

** and also forfeit all his lands, tenements, and hereditaments. Forfeit all bU 
« goods, and chattels within this kingdom, to his majesty's use; »nd 

“ and shall from thenceforth be, and be deemed and taken to be, aTicur" '** 

“ an ali^n, and shall be out of his majesty’s protection.^’ 


Sect. 4. By 5 Geo.^. c. 27. s. 4. it is further enacted, ** That Jitsticfs of 
" from and after the said first day of May, 1719, upon complaint peace may, ou 
" made upon bath before any justice or justices of the peace, 
that any person or' persons is or are endeavouring to seduce or this act, issue 
“ draw away any such manufacturer or artificer as aforesaid out warrant for 

of his majesty’s dominions, for any the purposes aforesaid, or ' 

" that any such manufacturer or artificer as aforesaid hath con- fender, and bind 
tracted, promised, or is preparing, to go out of his majesty’s api^ar 
“ dominions for any of the purposes aforesaid, then and in such 
“ case it shall and may be lawful to and for the justice or justices 
of the peace unto whom such complaiut shall be made, to send 
" forth his warrant to bring the person and persons so com- 
“ plained of before liim or them, or some other of hts majesty’s 
“ justices of the peace for the same county, riding, division, or 
" city: and if, when such person or persons shall be so brought 
" before such justice or justices, it shall appear to such justice or 
" justices, by the oath or oaths of one or more credible witness 
*• or witnesses, or by th^confession of the party or parties so 
“ brought before him or them, that the party so complained of 
“ was guilty of any of the said offences, then and in such case it 
shall and may be lawful to and for such justice and justices to 
bind the person so charged to appear at the next assizes, gene- 
“ ral gaol-delivery, or quarter-sessions of the peace, for the 
county, city, riding, or division, where such offence shall be 
" committed, to answer the premises, with reasonable sureties 
for such his appearance; and in case such person or persons Peraonsrefusing 
“ shall refuse or neglect to give such security, then and in such 
'* case it shall and may be lawful to ami for such justice and jus- commiiS 
" tices to commit the person or persons so refusing to the county 
" gaol, there to be kept until the next assizes or next quarter- 
sessions of jhe county, city, riding, or ilivision, where such 
commitment shall be, at the election of such justice of the 
“ peace, and until he, she, or they, shall be delivered by due 
“ course of law; and in case any such artificer or manufacturer Per«»ns convict- 
“ shall be convict, upon any indictment to be preferred against 
" him at such assizes or general gaol-delivery, or quarter-sessions 
“ of the peace, as aforesaid, of any such promise or contract, or dom, or iw un- 
“ preparation to go abroad beyond the seas, lor any of the pur- till 

“ poses aforesaid, then and in such case the person so convict 
" shall give such security to his majesty, his heirs, and successors, 

*fJnot to depart out of his majesty’s dominions for any of the pur- 
’poses aforesaid, as such court shall think reasonable, and shall 
“ DC imprisoned until such security shall be given.” 

Sect. 5. And by 5 Geo. 1 . c. 27. s. 5. If any of the above- offenders in 
mentioned offences shall be committed in that part of Great Scotland to be 

Britain 
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proaecutedin *(.Bi}tfain bdled--SiSotland, the same shalJ be prosecuted .jn jftfi 
tkL^*orV-"* ** of justiciary or the circuits there." 

^x^^etealf Sect:6. ftis said to have boen'decided pn this statu?,'that if 
4B(ut.20S6. ' a defendant be conyicted on one information for haring seduced 
folir different artifK^, yet the court can only inflict one penal^. 


Persons con* 
victed of se¬ 
ducing artificers. 


to forfeit £500, 
and be impri¬ 
soned for twrl 
month; 


ScTond offence, 
to forfeit 
£ 1000 , 


and be impri¬ 
soned for two 
yem. 


f Sect. 7. By 23 Geo. 2. c. 13. it is ^rther enacted, " That 
" if any person or persons shall contrac|jH|h, entice, p^^ade, 
“ or endeavour to persuade, solicit, or se^P^e, any manufacturer, 
“ workman, or artificer of or in wool, mohair, cotton, or silk, or 
** of or in any manufactures made up df wool, mohau-, cotton, or 
" silk, or any of the said materials mixed one with another, or of 
“ or in iron, steel, brass, or any other nfetal, or any clockmaker, 
“ watchmaker, or any other manufacturer, workman, or artificer 
“ of or in any other of the manufactures of Great Britain or !«>- 
" land, of what nature or kind soever, to go out of this kingdom, 
“ or out of the kingdom of Ireland, into any foreign country, Uot' 
“ within the dominions of or belonging to the crown of Great 
“ Britain; and shall be lawfully convicted thereof, upon any iu- 
“ dictment or infomintion to be preferred or brought against him, 
“ her, or them, in his majesty’s court of king’s bench at West- 
“ minster, dr by indictment at the assizes or general gaol-delivery 
“ for the county, riding, or division, wherein such oft’cnce shall 
be committed (if such offence shall be committed in that pai t 
“ of Great Britain called England), or bjMndictinent in the court 
“ of justiciary or any of the circuit c ^ ts in Scotland (if such 
“ offence shall be committed iu that pm of Grc:at Britain called 
" Scotland), or by indictment or information iu his majesty’s 
“ court of king’s bench at Dublin (if such offence shall he 
“ committed in Ireland), the person or persons so convicted 
“ shall, for every artificer, workman, or manufacturer, so by Mm, 
“ her, or them respectively contracted witli, enticed, persuaded, 
" solicited, or seduced, severally forfeit the sum of five hundred 
pounds of lawful money of Great Britain; and shall also suft'er 
“ imprisonment in the common gaol of the county, riding, divi* 
" sion, shire, or stewartry. wherein such ofl'eiider or offenders 
“ shall be respectively convicted, for the space of twelve calendar 
“months, without bail or mainprise, and. until such forfeiture 
“ shall be paid: and in case of a furlhe# Conviction, in lhanner 
“ before prescribed by this ct, for or upon a seJioud or other 
“ subsequent offence of the same kind, tiie person or persons so 
" again ofl'ending siiall, upon every second or other subsequent 
conviction, severally forfeit for every per ion so by .him, her, 
“ or them respectively contracted with, enticed, persuaded, isoli- 
“ cited, or seduced, the sum of one thousand pounds of lawful 
“ money of Great Britain; and shall also suffer imprisonment iu 
“ the common gaol of the coun^,. riding, division, shire, or 
*' stewaftiy, wherein such ofiender or offenders shall be' 

“ lively convicted, for the space 4)f two'y#ars, without bail^ 
" mainprise, and until such forfeiture, shalt be paid.” 


t Sect. 8. By 23 Geo. 2, c. IS.^'s. 2. ifUs provided, “ That no 
“person shall be prosecuted for any of the. offences aforesaid, 
“ unless such prosecution shall be comtntmccd within the space 

“of 





t It ii» said, that this' latter sta^utaxslieing upon the. b«x V. Cater, 

same suMect with the former, virtually repeal^. thp .bi^eiF,degree, 4»am*o*6, 
'^of puaishment oil persons whose oftencea ^'witbui„h6^ die 
statutes. ... 


t S0, 10. It is als^aid, that this latter statute leaves n 9 .dlis-'Pe^sxoN, 
cretion hi the court|f|kh respect to the penalty, but that "the 
punishment directed by it is peremptory. ' • 

. » X ’ 

+ Sect* li. By 2^ Geo. 3. c. 60. it is enacted, " That if any Penalty on en- 
** person or petsons shall contract with, entice, persuade, or w^kmen 
" endeavour to seduce or encourage, any artificer or workman prfnu^^c^i- 
'* concerned or employed, or who shall have worked at,<^or been coes, cottons, 

' employed in, printing calicoes, cottons, muslins, or linens, of 
any sort, of in making or pfeparing any blocks, plates, engines, 
tools, or utensils, for such munuiactory, to go out or Great 
Britain to any parts beyond the seas, and shall be convicted 
thereof, upon indictment or information in the court of King’s 
Bench at Westminster, or by indictment at the assizes or 
general gaol-delivery for the county or place wherefn such of¬ 
fence shall be'committcd, or the ofiender or offenders shall live 
or reside, or by indictment in the court of justiciary or any of 
the circuit courts in Scotland, as the case may be; evciy jier- 
son so convicted shaff^or every artificer so contracted with, 
enticed, persuaded, ciUliuraged, or seduced, or attempted so 
to be, forfeit and pay the sum of five hundred pounds of lawful 
money of Great Britain, and shall be cominittod to the com¬ 
mon gaol for the county, place, t)r stewartry, wherein the of- 
' fepder or offenders shall be convicted, there to remain, without 
' bail or mainprise, for the space of twelve calendar mouths, and 
‘ until such forfeiture shall be paid; and in case of a subsequent 
** offence of the same kind, the person or persons so again of- 
“ fending shall, upon the like conviction, forfeit and pay, for 
« every person so contracted with, enticed, persuaded, and en- 
couraged, or seduced, or attempted so to be, the sum of one 
“ thousand pohnds of lawful money of Great Britain, and shall 
be ceipimitted to th^^.i^ommon gaol as aforesaid, there to re- 
“ main, without bail or mainprise, for and during tlie term of 
** two years, and until such forfeiture shall be paid.” < 


Sect. 12. By 22 Geo. 3. c. 60. s. 2. it is provided," That no Prosecution Jn 
person ’shall be prosecuted for any of the offences aforesaid, mouibs. 
“ unless such prosecution shall be commenced within the space 
“ of tvyelve calendar months next after such offence shall be 
“ committed.” >. , , 


Sect, IS. By 22 Geo. Sy^Cfw. s.v7. it is further enacted, That Forfdiorcs.* 
XQoiety of the i^^wctiire forfeitures by this act inflicted bn 
** offenders against the aamox shall, when recovered, go ..and be 
** applied to the use pfjiis i^^sty,-.bts heirs and .successors; 

" and die otMsr moie^ TO the bse of the persop'or persons who 
shall sue and prosecute for the same respectively' 


<J Q 


• Sect. 
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Umiutkm of 
actious. 


Gcuetal issue. 


Treble costs. 


■ Sect. 14. And by 22 Geo. 3. c. 60. s. 8. * If any action.or 
suit shall be commenced against any person for what'hc shall 
“ do in pursuance of this, such action or suit shall be commenced 
within six calendar months next after the fact committed; and 
'' the person so sued shall and may file common bail, and enter 
" a common appearance, and plead the general issue not guilty, 
and may give this act and the special matter in evidence; ami 
if the plaintiff or prosecutor shall become nonsuit, or suffer 
“ discontinuance, or if a verdict shall pass^^ainst him, or tf, upon 
“ demurrer, judgment shall be given against him, then, and in any 
“ of the cases aforesaid, the defendant shall recover treble costs.” 


Penalty on 
|icra(in!i enticing 
urtificcrx in the 
iron or »teel 
roanufactures, 
&c. to leave 
tills kingdom 
(except to Ire- 
laiul,j 


For first offence, 
.boot, and twelve 
uiontlis inipri- 
auniuenl ■, 


Second, &c. 
lOOOi. and two 
vears iiiiprison- 
niciit. 

<( 

tf 

It 

tt 

It 


Prosecution tn 
be commenced 
within twelve ^ 
months. 

It 

u 


Sect. 15. By 25 Geo. 3. c. 67. s, 6. it is enacted, “ That if 
any person or persons shall contract witii, entice, persuade, or 
dcavour to seduce or encourage, any artiliccr or workman con¬ 
cerned or employed, or who shall have worked at or been 
employed, in the iron or steel manufactures in this kingdom, 
or 111 ^ making or preparing any tools or utensils for sncli ma¬ 
nufactory, to go out of Great Britain to any parts beyond the 
seas (e.\cept to Ireland), and shall be contacted thereof, upon 
indictment or information in the court of king’s bench at West¬ 
minster, or by indictment at tiie assizes, or general gaol-dcli- 
very, or quarter-sessions, for the county or place tvhereiii sucli 
offence shall bo committed, or the offender or offenders shall 
live or reside, or by indictment in the court of justiciary or any 
of the circuit courts of Scotland, as the case may be; every 
person so convicted shall, for cvciy ai^liccr so contracted with, 
enticed, persuaded, eucouraged, or seduced, or attempted so 
to he, forfeit and pay the .sum of live hundred pounds of law¬ 
ful iiiouey of Great Britain, and shall be committed to the 
common gaol for the county, place, or stewartry, wherein tlic 
offender or offenders shall he convicted, there to remain, witli- 
out hail or mainprise, for the space of twelve calendar month.s, 
and until such forfeiture shall be paid : and in case of a sub¬ 
sequent offence of the same kind, the person or persons so 
again offending shall, upon the like conviction, forfeit and pay, 
for every person so contracted, with, enticed, persuaded, en¬ 
couraged, or seduced, or attempted so to be, the sura of one 
thousand pounds of lawful money of Ofeat Britain, and shall 
be committed to the common gaol as a/^ltesaid, t|iere to remain, 
without bail or raain|)ri.sc, i .>r and during the term of two years, 
and until such forfeitures shall be paid.” 

Sect. 16. By 25 Geo. 3. c. 67. s. 7. it is provided, “ That no 
person shall be prosecuted for any of the offences aforesaid, 
unless such prosecution shall be commenced within the space 
of twelve calendar months next after such offence shall be 
committed.” 


PeMltiMawl f Sect. 17. By 25 Geo. 3. c. 67. s. 8. it is further enactqd, 
to be ^ several penalties and forfeitures herein-before men- 

and applied. " tioned shall and may be sued for and recovered by action of 

“ debt, bDl, plaint, or inforniationf in any of his Majesty’s courts 
“ of record at Westminster, or in the court of exchequer, or. in 
“ the court of session in Scotland, in the name of his Majesty’s 

“ attorney- 



Cfa;^. 


■ -i 'f 




** attoilaeyigeh6ral or lord advocate, or in the name of aome oifi- 
** cers df the customs in Great Biitain respectively, wherein no 
** essoin, protection, ptivilege, wager of law, or more than one 
imparlance shall be allowed; and that one moiety of the said 
** penalties and forfeitures shall go and be dj^plied to the use of 
** his Majesty, his heirs and successors, and the other moiety to 
** the use of such officer or officers of the customs as shall sue 
** and prosecute for ^e same respectively, after deducting the 
** charges of prosecutnm from the whole.” 

Sect. 18. And by 25 Gjeo. 3. c. 67. s. 9. “ If any suit or ac- Liraitotion of 
tion shall be commenced against any person for what he shall 
** do in pursuance of this act, such suit or action shall be com- 
" menced within three months next after the fact committed; 

“ and the person so sued may file common bail, or enter a com- 
** mon appearance, and plead the general issue, not guilty, and GeneraUssuo. 
" may give this act and the special matter in evidence; and if 
** the plaintiff or prosecutor shall become nonsuit, or suffer dis- 
continuance, or if a verdict pass against him or her, or if, upon 
demurrer, judgment shall be given against the plaintiff, the 
** defendant shall recover treble costs.” Treble wts. 


Exporting Tools. 

Sect. 1. By 23 Geo. 2. c. 13. s. 3. it is recited, ** That the Persoitscx- 
" exportation of the several tools or utensils made use of in pre- porting utensil'. 
“ paring, working up, and finishing the woollen and silk manu- 
“ factures, or any or eirocr of them, will enable foreigners to turcs, 

** work up such manufactures, and thereby greatly diminish the 
“ exportation of the same from this kingdom; therefore, for pre- 
serving as much as possible to his Majesty’s British subjeets 
' the benefits arising from those great and valuable branches of 
‘ trade and commerce, be it enacted. That from and after the 
‘ twenty-fourth day of June, 1750, if any person or persons in 
‘ Great Britain or Ireland shall, upon any pretence whatsoever, 

' load or put on board, or cause to be loaden or put on board, 

* of any ship, vessel, or boat, which shall not be bound directly to 
some port or place in Great Britain, or Ireland, or to some other 
“ of the dominions of the crown of Great Britain, any such tools 
" or utensils as are commonly used in, or arc proper for preparing, 

“ working up,«or finishing of the woollen or silk manufactures, or 
“ any or either of them, or any parts or parcels of such tools or uten- 
** sils, by what name or names such tools or utensils shall or may 
be called or known, the person or persons so offending shall, for 
“ every such offence, not only forfeit and lose all such tools and ^ 

" utensils, or parts or parcels thereof, which shall be so loaden * “ 

“ or put on board as aforesaid, but also the sum of two hundred 
" pounds of lawful money of Great Britain, to be recovered by 
** action of debt, bill, pla;nt, or information, in any of his Ma- 
" jpsty’s courts of record at Westminster, or in the court of ses- 
" sion in Scotland, or hi any of the four courts at Dublin respec- 
" tively, wherein no essoin, protection, privilege, or wager of 
" law, shall allowed, or more than one imparlance.*^ 

Sect. 2. By 23 Geo. 2. c. 13. s. 4. ** It shall and may be law- Oificewofthc 
" fill to and for any officer of his Majesty’s customs in Great 

Q Q 2 ** Britain, seize tools foan<l 
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on board ships " Britain, and for any officer of the revenue in Ireland, to. seize 
Uupd io «• and secure in some of his. Majesty’s warehouses all such tools 
oaigo parts, „ ujgngjjjj prohibited to be exported as such officer 

“ shall find or discover to be laid or put on board of any ship, ves- 
scl, or boat, which shall not be bound directly to sonic port or 
“ place in Great Britain or Ireland, or to some otiicr of the do* 
" millions of the crown of Great Britain, and every officer who 
shall seize and secure any of the said tools or utensils shall be 
" fully and absolutely indcnuiified for so doing; and all t6ols or 
to lie aokl iiftcr « uteusils SO seized and secured as aforesaid shall, after con* 
condrmnaiiun. ,< demiiatioii thereof in due course of l!i\v, be publicly sold to the 
“ best bidder, and one moiety of the produce arising by the sale 
** of such tools and utensils shall be to the use of his Majesty, 
** his heirs and successors, and the other moiety to the officer 
“ who shall seize and secure the same as aforesaid.” 


Sect. 3. By 23 Geo. 2. c. 13. s. 5. “ If the captain or master 
“ of any ship, vessel, or boat, in Great Britain or Ireland, shall 
" knowingly permit any of the said tools or utensils by this act 
" prohibited to be exported as aforesaid, to be put on board his 
to forfeit tool. « said ship, vessel, or boat, every such captain or master shall, for 
“ every such oft'eiicc, forfeit the sum of one huiulrcd pounds of 
" lawful money of Great Btitain, to be sued for and recovered 
in the same manner as the penalties by this act inflicted upon 
persons exporting the said tools or utensils are to be sued for 
Captains of his and recovered; and if the said ship, vessel, or boat, belongs to 

to forfeit'iooi*^* Majesty, liis heirs or successors, then the cnjrtain or master 
and to be ' thereof shall not only forfeit the sum of one hundred pounds 
casluered. of lawful money of Great Britain, to he sued for and recovered 

** as aforesaid, but shall also forfeit his cntploynient, and be in- 
capable of any office or employment under his majesty, his 
" heirs or successors.” • 


Captains of 
vessels per¬ 
mitting such 
utensils to be 
put on hoard. 


Officer of the 
CDstom-bouse, << 
signing cockets, gf 
fee. for the 
exporting such 
to^s, tt 
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Sect. 4. By 23 Geo. 2. c. I'i. s. G. “ If any customer, comp¬ 
troller, surveyor, searcher, waiter, or other officer of the cus¬ 
toms ill Great Britain, or any officer of the revenue ia Ireland, 
shall take, or knowingly or-willingly sufier to be taken, any 
entry outward, or shall sign any cocket, warrant, or suflerance, 
for the shipping or exporting of any of th^said tools or utensils 
by this act prohibited to be exported^ or shall knowingly or 
willingly permit or suffer tbe same to be done, dfaectly or indi¬ 
rectly, contrary to the true intent and meaning of this act, 
every such customer, comptroller, surveyor, searcher, waiter, 
or other officer of the customs in Great Britain, or officer of the 


** revenue in Ireland, so offending, shall foifeit the sum of one 
" hundred pounds of lawful money of Great Britain, to be sued 
forfrit 1001 . “ for and recovered as aforesaid; and shall also forfeit his office, 

” and be incapable of any office or employment under his Majesty, 
" his heirs or successors.” y 


One moiety to f Sect. 5. By 23 Geo. 2. c. 13. s. 7. One moiety of tiro 
tho king, U)e u respective forfeitures by this act inflicted upon offenders 

siLute* “ agaiost^e same, shall, when reeavered, go and be applied to 

“ the use of his majesty, his heirs and successors, and the other 
moiety to the use of the person or persons who shall sue and 
“ prosecute for the same respectively.” 

t Sect. 
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‘ + Sisct. 6. And by !23 Geo. 2. c. 13. s. 8. “If any suit or action limitation ot 
“ shall be commenced against any person for what he shall do in «*»«««*■ 

“ [jursuance of this act, such action jshall be domiueuced within 
“six months after the fact committed; and the person so sued 
“ may file common bail, or enter a common appearance, and 
“ plead the general issue not guilty, and may give this act and the Ccwrai issue. 
“ special matter in evidence; and if the plaintiff or prosecutor 
“ shall become nonsuit, or suffer discontinuance, or if a verdict 
“ pass against him, dr if, upon demuirer, judgment be given 
“ against him, the defendant shall recover treble costs.” TicUccotis. 


+ Sect. 7. By 14 Geo, 3. c. 71* it is recited, “ That the ex- Persons ship- 
portation of the several tools or utensils made use of in pre- *'’*’** 

“ paring, working up, and finishing the cotton and linen manu- nnen*mwwfnc!^ 
“ factures of this kingdom, or any or either of them, or any other uwm, in order 
“ goods wherein cotton and linen, or either of them, are used, 

“ will enable foreigners to work up such manufactures, and thereby 
“ grea% diminish the exportation of the same from this kingdom: 

“ tlierefore it is enacted. That if at any time after the first day of 
“July, 1774, any person or persons in Great Britain or Ireland 
“ shall, upon any pretence whatsoever, load o: put on board, or 
“ cause to be ladbn or put on buaid, of any ship, vessel, or boat, 

“ which shall not be bound directly to some port or place in Great ^ 

“ Britain or Ireland, any such tools or utensils as are commonly 
used in, or are proper for the preparing, working up, or finish- 
“ ing, of the cotton or ^jpen manufactures, or any or either of 
“ them, or any other goods wlierein cotton and linen, or either of 
“ them, are used, or any parts or parcels of such tools or utensils, 

“ by what name or names the same shall or may be called or 
known; tlie person or persons so offending shall, for every such to forfeit all 
“ offence, not only forfeit and lose all such tools and utensils, or soch tools, &:c. 

“ parts or parcels thcreot; w hich sliall be so lailen or put on board 
“ as aforesaid, but also the stiniof two hundred pounds of lawful 
“ money of Great Britain, to be recovered by action of debt, bill, 

“ plaint, or information, in any of his majesty’s courts of record 
“ at Westminster, or in the court- of session in Scotland, or in 
“ any of the four courts of Dublin respectively, wherein no essoin, 

“ protection, privilege»,or wager of law, shall be allowed, or more 
“ than one iinjparlancd/’ 

t Sect. 8. By 14 Geo. 3. c. 71. s. 2. It shall and may be lawful officers to seise 
“ to and for any officer of his majesty’s customs in Great Britain, “H *ofls, &c. j,, 
“ and for any officer of the revenue in Ireland, to seize and secure, 

“ in some or one of his majesty’s wrarchouscs, all such tools or 
utensils, or parts or parcels thereof, by this act prohibited to be 
“ exported, as such officer shall find or discover to be laid or 
“ put on board of any ship, vessel, or boat, which shall not be 
“ bound directly to some port or place in Great Britain or 
“^Ireland, and that every officer who shall seize and secure any 
“ of the said tools or utensils, or parts or parcels thereof, shall 
“ be fully and absolutely indemnified for so doing; and all tools 
“ and utensils, or parts or parcels thereof, so seized and;8ecured . 

“ as aforesaid, shall, after condemnatiou thereof in due course of ^ 

“ law, be publicly sold to the best bidder, and one moiety of the &c. - ‘ 

“ produce 'AM'' 
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Master permit' 
ting such tools 
to be exported, 
forfeits SiOtM. 


iuid captain for¬ 
feits 2<K)i. and 
bis commission. 


" produce arising by the sale of such tools and utensils skall 
be to the use of his majesty, his heirs and successors, and the 
** other moiety to the olRcer who shall seize and secure the same 
" as aforesaid.’' 

t Sect. 9 . By 14 Geo. 3. c. 71. s. 3. “ If the captain or master 
' of any ship, vessel, or boat, in Great Britain or Ireland, shall 
' knowingly permit any tools or utensils, by this act prohibited 
•• to be exported as aforesaid, to be put on board bis said ship, 
“ vessel, or boat, every such captain or master shall, for every 
such offence, forfeit the sum of two hundred pounds of lawful 
“ money of Great Britain, to be sued for and recovered in such 
“ manner as the penalties by this act upon persons exporting the 
“ said tools and utensils are to be sued for and recovered; and if 
. “ the said ship, vessel, or boat, belongs to his majesty, his heirs 
“ or successors, then the captain or masteir thereof shall not only 
“ forfeit the sum of two hundred pounds, tOahe sued for and re- 
" covered as aforesaid, but shall also forfeit his employment, and 
" be incapable of any office or employment under his majesty, 
“ his heirs or successors.” 


Officer allowing + Sect. 10. By 14 Geo. 3. c. 71. s. 4. “ff any customer, 
aiienfry of siicb « comptroller, surveyor, searcher, waiter, or other officer of the 
ri™,'t<)Vocfeit ** customs in Great Britain, or any officer of the revenue in 
eoot. and bis ” Ireland, shall take, or knowingly or willingly suffer to be taken, 
office. *( any entry outward, or shall sign any cocket, warrant, or suffer- 

“ ance, for the shipping or exporting of any of the said tools or 
“ utensils by this act prohibited to be exported, or shall knowingly 
“ or willingly permit or suffer the same to be done, directly or in- 
“ directly, contrary to the true intent and meaning of this act, every 
“ such customer, comptroller, surveyor, searcher, waiter, or other 
“ officer of the customs of Great Britain, or officer of the revenue 
“ in ircland, shall, for every such offence, forfeit the sum of two 
" hundred pounds of lawful money of Gr^at Britain, to be sued 
for and recovered as aforesaid, and shall also forfeit his office, 
“ and be incapable of holding any office or employment under his 
“ majesty, his heirs and successors.” 


A\iy person col- 
locting such 
tools in ordci to 
cx port Ihu same, 
^ep, so far as 
rflatcs to wool- 
cards to Ame¬ 
rica, by 15 Geo. 
3. c. 5.) 
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t Sect. 11. By 14 Goo. 3. c. 71. s. 5. “ If any person or per¬ 
sons shall collect, obtain, or l-'tve, in his, her, or* their custody 
or possession, any such tools or implements as aforesaid, or 
any tools or implements used in the woollen or silk manufac¬ 
tures of this kingdom, or any parts or parcels thereof, and com¬ 
plaint shall be made upon the oath of one or more credible 
witness or witnesses, before any justice or justices of the peace, 
that there is reason to believe such person or persons have or 
hath collected, obtained, or got into his, her, or their custody 
or possession, such tools or implements as aforesaid, or parts 
or parcels thereof, with inteni to export the same to some other 
port or place than Great Britain or Ireland; then, and in such 
case, it shall and may be lawful to and for the jusffce or justices 
of the peace unto whom such complaint shall be made, to issue 
his warrant or warrants, not only to seize all such tools or im¬ 
plements, and parts or parcels thereof, but also to bring the 

person. 



Ch..S9. 


Eip^fing ib0b. 


*• .person and persons so conipiain^ of before him or them, or 
» 89 ine other of his majesty’s justices of the peace for the same 
county, riding, division, or city; and if, when such person or 
" persons shall be so brought bcibre such justice or justices, he, 

** she, or they, shall not give such an account of the use or pur- 
" pose to which such tools or utensils, or parts or parcels thereof, 

** are intended to be appropriated, as shall be satisfactoiy to the 
** justice or justices before whom he, she, or they shall be brought 
as aforesaid, then, and in such case, it shall and may be lawful 
" to and for such justice or justices, not only to cause all such 
tools or utensils, or pafts or parcels thereof, which shall have 
been seized as aforesaid, to be detained, but also to bind the 
“ person or persons so charged to appear at the next assizes, 
general gaol delivery, or ipiarter-sessions of the peace for the 
'‘county, city, riding, or division, where such offence shall be 
“ committed, with reasonable sureties for his, her, or their ap> 

“ pearance; and ii^^ifase such person or persons shall refuse or 
“ neglect to give such security, then, and in such case, it shall 
“ aud may be lawful to and for such justice and justices to 
“ commit the person or persons so refusing to the county gaol, 

“ there to be kept until the next assizes or next quarter-sessions 
“ of the county, city, riding, or division, where such commitment 
“ shall be, at the election of such justice of the peace, and until 
“ he, she, or they shall be delivered by due course of law: aud 
“ ill case any such person or persons shall be convicted upon any and in case 
“ indictment or information against him, her, or them, at such cou»icTed**l"c**** 
'• assize or general gaol-dclivcry, or quarter-sessions of the peace simll lose all 
“ as aforesaid, of collecting, obtaining, or getting into his, her, or sucl> uteiwlls, 

“ their custody or possession, such tools or utensils, or parts or forfeit 8»X)l. 
‘‘ parcels thereof, with such intent as aforesaid; then, and in such 
“ case, the person or jicrsons so olleuding shall, for every such 
“ offence, not only forfeit and lose ail such tools and utensils, 

“ and parts and parcels thereof, which shall be so seized and de- 
" tained, but also the sum of two hundred pounds of lawful 
“ money of Great filitain, to be recovered by action of debt, 

“ bill, plaint, or information, in any of his majesty’s courts of re- 
“ cord at Westminster, or in flie court of session in Scotland, or 
“ in any of the four courts at Dublin respectively, wherein no 
“ essoin, protection, privilege, wager of law, or more than one 
“ imparlance,*shall be allowed.” 


Sect, 12. Dy 14 Geo. 3. c. 71. s. 6. “ One moiety of tlie Forfeiture*. 
“ respective forfeitures by this act inflicted upon offenders against 
“ the same, shall, when recovered, go and be applied to the use 
“ of his majesty, his heirs and successors, and the other moiety 
“ to the use of the person or persons who shall sue and prose- 
“ cute for the game respectively.” 


t Sect. 13. Aud by 14 Geo. 3. c. 71. s. 7. ” If any suit or limitation* of 
action shall be commenced against any person for what he shall 
“ do in pursuance of this act, such action shall be commenced 
“ within six months after the fact committed; and the person so 
“ sued may file common bail, or enter a common appearance. General biue. 
‘‘ and plead the general issue Not Guilty, aud may give this act 

“ and 
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** find the avecial matter int^dence; and if. the pltuntW or prt>> 
** secutor shall become nonsuit, or suffer discontinuance, o| if a 
** verdict pass against him or her, or if, upon demurrer, Judgment 
** be given against the plaintiff, the defendant shall recover treble 
" costs.” 

t Sect. 14. By 21 Geo. 3. c. 37. s. 1. it is enacted, " That if, 
“at any time after the twenty-fourth day of June, 178,1, any 
“ person or persons in Great Britain or Ireland shall, upon any 
“ pretence whatsoever, load, or put on board, or pack, or cause 
** or procure to be loaden, put on board, or packed, in order to 
“ be loaded or put on board of any ship or vessel, which shall not 
“ be bound directly to some port or place in Great Britain or 
“ Ireland, or shall lade, or cause or procure to be laden, on board 
“ any boat or other vessel, or shall bring, or cause to be brought, 
“ to any quay, wharf, or other plac^i.in orddr to be so laden or 
“ put on board any such ship or vessel, any f^pchinc, engine, tool, 
“ press, paper, utensil, or implement whatsoever, which now is, 
“ or any time or times hereafter shall or may be used in, or proper 
“ for, the preparing, working, pressing, finishing, or completing, 
“ of the woollen, cotton, linen, or silk manufactures of this king- 
“ dom, or any^ or either of them, or any other goods wherein 
“ wool, cotton, linen, or silk, or any or either of them, are or is 
“ used, or any part or parts of such machine, engine, tool, press, 
“ paper, utensil, or implement, by what name or names soever 
“ llie same shall be called or known; or any model or plan, or 
“ models or plans of any such machine, engine, tool, press, paper, 
“ utensil, or implement, or any part or parts thereof; and com- 
“ plaint being made, upon the oath of one or more credible wit- 
“ ness or witnesses, before any justice or justices of the peace, it 
“ shall and may be lawful to and for such justice or justices of 
“ the peace to issue his or their warrant or warrants, not only to 
“ seize all such machines, engines, tools, press, paper, utensils, 
“ or implements, and part or parts thereoj^and all such model or 
“ plan, models or plans, and part or pari^ercof, together with 
“ the packages, and all other goods packed therewith, if any such 
** there be, but also to bring the person or persons so complained 
“ of before him or thorn, or some other of his majesty’s justices 
“ of the peace for the same county, city, riding, division, liberty, 
“ shire, stewartry, or place; and if, when such person or persons 
“ shall be brought before such justice or justices, he, she, or they, 
“ shall not give such an account of the use or purpose to which 
“ such machines, engines, tools, press, papers, utensils, or iraple- 
“ ments, and part or parts thereof, and all such model or plan, 
“ models or plans, and part or parts thereof, are intended to be 
“ appropriated, as shall be satisfactory to the justice or Justices, 
“ before whom he, she, or they shall be brought as aforesaid, 
“ then, and in such case, it shall and may be lawful to and for such 
“ justice or justices, not only to' cause all such macihines, engines, 
“ tools, press, papers, utensils, or implements, models or plans, 
“ or part or parts thereof, which shall have been seized as afore- 
“ said, together with the packages, and all other goods packed 
“ therewith, to be detained, but also to bind the person or per- 
“ sons so charged to appear at the next assizes, general gaol-de- 

“ livery 




lively, inr -^arter-sesaions of the^p^acei' fot^ the county, city,‘ 
ndiog, division, stewartry, or place, where each offence shall 
be' committed, with reasonable sureties for hts; her, or their 
appearance: and incase such persoU or pereons shall refuse On neglect of 
or neglect to give such security, then, and in such case, it shall 
and may be lawful to and for such justice or justices to commit be commiuS. 
the person or persons so refusing to the common gaol or house 
of correction, there to be kept until the next assizes, or next 
quarter-sessions of the county, city, riding, division, shire, 
stewarby, or place, where such commitment shall be, and until 
he, she, or they shall bd delivered by due course of law. And ^ 
in case any such person or persons shall be convicted of any of convicSon. 
the offences aforesaid, upont any indictment or information 
against him, her, or them, at such assizes or quarter-sessions of 
the peace as aforesaid, the person or persons so offending shall, 
for eveiy such ofiFence, not only forfeit all such machines, en¬ 
gines, tools, presa,’^ paper, utensils, or implements, models or 
plans, or part or parts thereof respectively, together with the 
packages, and all other goods packed therewith, if any such 
there be, but also the sum of two hundred pounds of lawful 
money of Great Britain, and shall also suffer imprisonment in 
the common gaol, prison, or house of correction, of the county, 
city, riding, division, liberty, shire, stewartty, or place, wherein 
such offender or offenders shall be respectively convicted, for 
the space of twelve months, without bail or mainprise, and until 
such forfeiture shall be paid." 


t Sect. 15. By 21 Geo. 2, c. 37. s. 2. " It shall and may be 
lawful to and for any officer of his majesty’s customs in Great 
Britain, and to and for any officer of the revenue in Ireland, 
and they are hereby required, to seize and secure, in some or 
one of his majesty’s warehouses, all such machines, engines, 
tools, press, papers, utensils, or implements, or part or parts 
thereof, and all and every such model or plan, models or plans, 
or part or parts tl^^of^ as such officer shall find or discover to 
be laid or put on board, or intended to be laid or put on board, 
of any ship, vessel, or boat, which shall not be bound directly to 
some port or place in Great Britain or Ireland, contrary to the 
true intent and meaning of this act, together with the packages, 
and all oth«r goods packed therewith, if any such there be, and 
they are hereby indemnified in so doing: and ail machines, en¬ 
gines, tools, press, papers, utensils, and implements, or part or 
parts thereof, model or plan, models or plans, or -part or parts 
thereof, together w ith the packages, and other goods packed there¬ 
with, so seized and secured as aforesaid, shall, after condemnation 
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thereof in due course of law, be publicly sold to the best bid¬ 
der, by order of the commissioners of the customs in Great 
Britain, or commissioners of the revenue in Ireland respectively, 
and one moiety of tlic produce arising by the sale thereof, 
after deducting the charges of condemnation and sale, .shall be 
to the use of his majesty, his heirs and successors, and the 
other moiety to the officer who sliall seize and prosecute the 
same as aforesaid." 


t Sect. 
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Feiiait; on cap- + Sect. l6. By fll Geo. S. q. 37. 8. 3. " If the captain or mas- 
I^arf‘“any®»ucl> vessel, or boat, in Great Britain or Ireland, 

inacliiiio, &C. ” shaU knowingly or designedly permit or suffer any machine, 

" engine, tool, press, paper, utensil, or implement, or part or 
" parts thereof, or any model or plan, or part or parts thereof, by 
this act prohibited to be exported as aforesaid, to be put on 
board his said ship, vessel, or boat, every such cap tain or mas- 
** ter shall, for every such offence, forfeit the sum of two hundred 
“ pounds ; and if the said ship, vessel, or boat, shall belong to 
" his majesty, his heirs or successors, then the captain or master 
** thereof shall not only forfeit the sum of two hundred pounds, 
" but shall also forfeit his employment, and be incapable of hold- 
** ing any office or employment under his majesty, his heirs or 
successors.” 


Penalty on cus- Sect. 17. BySl Geo. 3. c. 07- s.4. " If any customer, comp- 
cc« tilTsMl' ** surveyor, searcher, waiter, or other officer of the customs 

take any entry “ Great Britain, or any officer of the revenue in Ireland, shall 
autward,&c. for take, or knowingly or willingly suffer to be taken, any entry 
S^whiblted * uutward, or shall sign any cocket, warrant, or sufferance, for 
niacliiiics, &c. ** shipping or exporting of any of the said machines, engines, 

“ tools, press, papers, utensils, or inijdcments, or any part or 
** parts tliereof, or any of the said models or plans, or any part or 
“ parts thereof, by this act prohibited to be exported, or shall 
“ knowingly or willingly permit or suffer the same to be done, 
" directly or indirectly, contrary to the true intent and meaning 
** of this act, every such customer, comptroller, surveyor, searcher, 
waiter, or other officer of the customs, of Great Britain, or 
“ officer of the revenue of Ireland, shall, for every such offence, 
“ forfeit the sum of two hundred pounds, and shall also forfeit 
“ his office, and be incapable of holding any office or employment 
under his majesty, his heirs or successors.” 


Pt‘imllif!> iuid 
forfoitiiros. 


+ Sect. 18. By 21 Geo. 3. c. 37. s. 5. “That the several penal- 
“ ties and forfeitures herein-before meutio^j^ (the manner of rcco- 
“ very whereof is not herein-before particularly directed) shall and 
** may be sued for and recoven'd, by action of debt, bill,plaint,or 
“ information, in any of his majesty’s courts of record at West- 
“ minster, or in the court of session in Scotland, or in any of the 
“ four courts at Dublin, in the name of his majetty’s attorney- 
“ general or lord-advocate, or m the name of some officer or 
** officers of the customs in Great Britain, or some officer or 
* officers of the revenue in Ireland respectively, wherein no essoin, 
“ protection, privilege, wager of law, or more than one impar- 
“ lance, shall be allowed ; and one moiety of the said penalties 
“ and forfeitures shall go and be applied to the use of his majesty, 
“ his heirs and successors, and the other moiety to the use of 
“ such officer or officers of the customs or revenue, as shall sue 
“ and prosecute for the same 'respectively, after deducting the 
“ charges of prosecution from the whole.? 


If outh stiall bu 
made of any 
sucli prohited 
niacbiiii>!i, &c. 
being intended 


t Sect. 19* • By 21 Geo. 3. c. 37. s. 6. “ If any person or 
** persons^ hath or have in his, her, or their custody, power, or 
“ possession, or shall collect, obtain, make, apply for, or cause or 
“ procure to be made, any such machine, engine, tool, press, 

“ paper. 
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paper^ utensil, or implement, or any part or parts thereof, or to be eeported, 
any such model or plan, models or plans, or part or parts ^ 

thereof, as aforesaid, witfi intent to export, of that the same 
may be exported to some other port or place than Great 
Bntain or Ireland, and complaint being made, upon the oath 
of one or more credible witness or witnesses, before any justice 
or justices of the peace, that there is reason to believe such 
person or persons hath or have in his, her, or their custody, 
power, or possession, or hath or have collected, obtained, 
made, applied for, or caused or procured to be made, any such 
machine, engine, tool, press, paper, utensil, or implement, or 
part or parts thereof, or any such model or plan, or models or 
plans, or part or parts thereof, as aforesaid, with intent to ex¬ 
port, or that the same may be exported, to some other port or 
place than Great Britain or Ireland; then, and in any of the 
said cases, it shall and may be lawful to and for the said jus¬ 
tice or justices of the peace to issue his or their warrant or 
warrants to seize all such machines, engines, tools, press, papers, 
utensils, or implements, or part or parts thereof, and all such 
models or plans, or part or parts thereof, as aforesaid, and to 
bring the person or persons so complained of before him or 
them, or some other of his majesty’s justices of the peace for 
the same county, city, riding, division, shire, stewartry, or 
place j and if such person or persons shall not give such an ac¬ 
count of the use or purpose to which such machines, engines, 
tools, press, papers, utensils, or implements, or part or parts 
thereof, models or plans, or part or parts thereof, is, are, or 
were intended to be appropriated, as shall be satisfactory to 
the justice or justices before whom he, she, or they, shall be 
brought as aforesaid, then, and in such case, it shall and may 
be lawful to and for such justice or justices to cause all such 
machiucs, engines, tools, press, paper, utensils, or implements, 
or part or parts thereof, models or plans, or part or parts there¬ 
of, wliich shall have been so seized as aforesaid, to be detained, 
and also to bind the^person or persons so charged to appear at 
the next assizes, general gaol-delivery, or quarter-sessions of 
the peace, for the county, efty, riding, division, shire, stewartry, 
or place, where such offence shall be committed, with reason¬ 
able sureties for his, her, or their appearance : and in case on ncgloct of 
such porsoff or persons shall refuse or neglect to give such se- giving security,. 
curity, then, and in such case, it shall and may be lawful to >”*7 

and tor such justice or justices to commit such persons or per¬ 
sons to the county gaol, prison, or house of correction, there 
to remain until the next assizes or quarter-sessions of the 
county, city, riding, division, liberty, stewartry, or place, where 
such commitment shall be, and until he, she, or tney, shall be 
delivered by due course of law. And in case any such person Peimity on con- 
or persons shall be convicted, upon any indictment or informa- 
tion against him, her, or them, at such assizes or quartei^ses- 
sious of the peace as aforesaid, of having in his, her, or their 
custody; power, or possession, or of having collected, obtained, 
made, applied for, or caused or procured to be made, any such 
machine, engine, tool, press, paper, utensil, or implement, or 
part or parts thereof, model or plan, or part or parts thereof. 
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^ with su<!:b intent as sforeraid, then, and in such cUse; diU jifier» 
** son or persons so convicted shall, for every such offence, fdr- 
“ feit and lose all such machines, engines, tools, press, papers, 
" utensils, or implements, or part or parts thereof^ models or plans, 
or part or parts thereof, which shall be so seized and detained, 
" and .also the sum of two hundred pounds oflawful money of Great 
“ Britain; and shall suffer imprisonment in the common gaol of 
“ the county, city, riding, division, shire, stewartiy, or place, 
“ wherein such offender or offenders respectively shall be con- 
" victed, for the space of twelve months, without bail or main- 
prise, and until such forfeiture shall" be paid: provided never- 
“ thcless, that no person shall be prosecuted for any of the 
offences aforesaid in this clause mentioned, unless such prosc- 
“ cution shall be commenced within the space of twelvemonths 
“ next after such offence shall be committed.” 

•f Sect. 20. 15y 21 Geo. 3. c. 37. s. 7. “ The respective 
“ furfeitni'es by this act indicted upon offenders against the 
" same, shall, when recovered (where the same is not by 
“ this act otherwise provided), go and be applied to the use 
“ of the informer, after the expenses of the prosecution are 
» paid.” 

t iSect. 21. By 21 Geo. 3. c. 37. s. 8. “ If any suit or action 
“ shall be commenced against any person for what he shall do in 
“ pursuance of this act, such suit or action shall be commenced 
“ w'ithin six months next after the fact committed, and the person 
“ so sued may file common bail, or enter a common appearance, 

“ and plead the general issue not guilty, and may give this act 
“ and the special matter in evidence ; and if the plaintiff' or pro- 
“ secutor shall become nonsuit, or suffer discontinuance, or if a 
" verdict pass against him or her, or if, upon demurrer, judgment 
“ shall be given against the plaintiff^ the defendant shall recover 
“ treble costs.” 

f Sect. 22. But by 21 Geo. 3. c. 37. s. 9. it is provided, 

“ That nothing herein contained shall extend to the preventing 
“ wool cards, or stock cards, not exceeding in value four shil- 
" lings per pair, and .spinners’ curds not exceeding in value one 
“ shilling and six-j)cnce per pair used in the said vtoollen manu* 

“ facture, from being exported to any of bis majesty’s colonies 
“ or plantations in America.” 

Sect. 23. By 22 Geo. 3. c, 60. s. 3. it is enacted, " That it 
“ shall not be lawful for any person or persons whomsoever to 
" export from Great Britain to any parts beyond the seas, any 
" biuck.s, plates, engines, tools, or utensils, commonly used in, 

“ or which are proper for the preparing, working up, or fiuish- 
“ iiig, of the calico, cotton, muslin, or linen-printing maniifac- 
“ tures, or any part or parts of such blocks, plates, engines, 

“ tools, or utensils ; and if any person or persons shall put, or 
” endeavour to put, on board any ship, boat, barge, lighter, or 
other vessel, not bound directly to some port in Great Britain, 

“ any 


i ? 
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' ao; attcln blocks, plat^, engines, tools, or utensib, or part .or 
‘ parts thereof, every such person shall forfeit all such blocks; 

’ plates, engines, tools, or utensils, or part or parts thereof; and 
' also shall forfeit and pay the sum of five hundred pounds of 
' lawful money of Great Britain, to be recovered by action of 
' debt, bill, plaint, or information, in any of his majesty's courts 
of record at Westminster, or in the court of session in Scotland 
respectively, wherein no essoin, protection, or wager of law, 
nor more man one imparlance, shall be allowed." 

t Sect. 24. By 22 Gep. 3. c. fiO. s. 4. It .shall be lawful Officers cin- 
for any officer or officers of his majesty’s customs or excise, 
and they are hereby required and directed, from time to time, yoeir&c. 
to seize, and secure in some of his majesty’s warehouses, all 
such blocks, plates, engines, tools, or utensils, or part or parts 
thereof, the exportation whereof is hereby prohibited, as he 
or they shall find, or be informed to be, on board, or in a 
way of being put on board, any ship, boat, barge, lighter, 
or other vessel, not bound directly to soiqe port in Great Bri¬ 
tain; and all blocks, plates, engines, tools, or utensils, or part 
or parts thereof, so seized, shall, after condemnation there¬ 
of in due course of law, be publicly sold to the best bidder, 
to be used in Great Britain, and not elsewhere; and one 
moiety of the produce shall go to the use of his majesty, his 
heirs and successors, and the other moiety to the officer or 
officers who shall have seized and secured the same." 

f Sect. 25. By 22 Geo. 3. c. GO. s. 5. “ If the captain, Pcujiltj on 
“ master, mate, or other officer, of any sliip or other vessel in captains, iStn. 

“ Great Britain or Ireland, sltall willingly or knowingly permit or 
sutler any such blocks, plates, engines, tools, or utensils, or part &c. to ic put oil 
“ or parts thereof, to be put on board his or their shij> or other board. 

** vessel, or shall connive at the same being done, be or they 
" shall, for every such ofieiicc, forfeit and pay the sum of one 
" hundred pounds of lawful money of Great Britain, to be re- 
covered as the penalties by this act imposed on persons ex- 
“ porting blocks, or other things, as aforesaid, are directed to be 
recovered; and if the ship oiP vessel belongs to his majesty, his 
** heirs or successors, the captain or other officer or officers thei’c- 
“ of, so permitting, sufi'ering, or conniving, slwll, besides forfeit- 
" ing the saidP sum of one hundred pounds, be, and is and are 
“ hereby declared to be, incapable of holding any office or com- 
mission under his majesty, his heirs or successors.” 

t Sect. 26 . By 22 Geo. 3. c. 00. s. 6 . “ If any officer or Penalty on 
“ officers of his majesty’s customs shall take, or knou'ingly and 
" willingly permit or allow or suffer to be taken, any entry or entry*outwai^ 
or entries outward, or sign any cocket or cockets or sufferance, for exporting. 
for the shipping or exporting of any of the said blocks, plates, 
engines, tools, or utensils, or part or parts thereof, or know- 
ingly suffer the same to be done, he or they shall forfeit and 
pay the sum of one hundred pounds of lawful money of 
“ Great Britain, to be recovered in manner aforesaid; and shall 
** also forfeit and lose his or their office or employment, and be 

** for 
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“ for ever retidered incapable of holdii^ any office or employ- 
*' ment under his majesty, his heirs or successors.” 

t Sect. 27- By 22 Geo. 3. c. 60. s. 7. " One moiety of the 

“ respective forfeitures by this act inflicted on offenders against 
" the same, shall, when recovered, go and be applied to the use 
“ of Ids majesty, his heirs and successors; and the other moiely 
“ to the use of the person or persons who shall sue and prose* 
" cute for the same respectively.” 

t Sect. 28. And by 22 Geo. 3. c. 60. s. 8. " If any action 
or suit shall be commenced against any person for what he 
** shall do in pursuance of this act, such action or suit shall be 
commenced within six calendar months next after the fact 
committed; and the person so sued shall and may file com* 
“ mon bail, and enter a common appearance, and plead the 
** general issue not guilty, and may give this act and the special 
“ matter in evidence ; and if the plaintiff or ]>ro$ecutor shdl be- 
“ come nonsuit, or suffer discontinuance, or if a verdict shall 
** pass against him, or if, upon demurrer, judgment shall be given 
" against him, then, and in any of the cases aforesaid, the dc- 
** fendant shall recover treble costs.” 

t Sect. 29- By 25 Geo. 3. c. 67. s. 1. it is recited, “ That 
" the exportation of the several tools and utensils made use of 
" in preparing, working up, and finishing, the iron and steel ma- 
nufacturcs of this kingdom, or either of them, will enable 
foreigners to work up such manufactures, and thereby greatly 
diminish the exportation of the same from this kingdom; 
“ therefore, for the preserving as much as possible to his ma- 
"jesty’s subjects the benefits arising from those great and 
“ valuable branches of trade and commerce, it is enacted, That 
“ if, at any time after the first day of August, 1785, any person or 
" persons in Great Britain shall, upon any pretence whatsoevei*, 

" export, load, or put on board, or pack, or cause or procure to 
“ be loadcn, put on board, or packed, in order to be loaded or 
“ put on board, of any ship or vessel which shall be bound to 
" some purt or place in parts beyond the seas (except to Ireland), 
“ or shall lade, or cause or procure to be laden, on board any 
“ boat or other vessel, or shall bring, or cause to be brought, to 
any quay, wharf, or other place, in order to be so laden or put 
on board any such ship or ve sel, any tool or ut^sil hereafter 
“ mentioned; that is to say, hand stamps, doghead stamps, 

" pulley stamps, stamps of all sorts, hammers and anvils for 
stamps, screws for stamps, iron rods for stamps, presses of all 
sorts, in iron, steel, or other metal, which arc used for giving 
** impressions to metal, or any parts of these several articles; 

“ presses of all sorts called cutting-out presses, beds and punches 
to be used therewith; piercing presses of all sorts, beds and 
punches to be used therewith, cither in parts or pieces, or 
“ fitted together; iron or steel dies to be used in stamps or 
“ presses, either with or without impressions on them; rollers of 
cast iron, wrought iron, or steel, for rolling of metal, and frames 
“ for the same; nasks or casting-moulds, and boards used there- 
" with; lathes of all sorts for turning, burnishing, polishing, 

. “ cither 


\ I" ‘ 
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'either the whole together, or separate, parts thereof; lathe 
' strings, polishing brushes, scoring or shading engines, presses 
' for horn buttons, dies for horn buttons, sheer:; for cutting of 
' metal, rolled steel, rolled metal with silver, thereon, parts of 
‘ buttons not fitted up into buttons or in an unhnished state; 
‘ engines for chasiug, stocks for casting buckles, buttons, ami 
’ rings; cast-iron anvils and hammers for forghig mills for iron 
' and copper; roles, slitters, beds, pillars and frames for slitting 
mills; die-sinking tools of all sorts, engines for making button 
shauks,lap$ of all sorts, drilling engines, tools for pinching of glass, 
’ engines for covering of \\liips, polishing brushes, bars of metal 
' covered with gold or silver, iron or steel screw plates, pins, and 
' stocks for making screw8,,Qr any other tool or utensil whatso- 
' ever, which now is, are, or at any time or times hereafter shall 
' or may be used in, or proper for, the preparing, working, fmish- 
' ing, or completing, of the iron or steel manufactures of this 
‘ kingdom, or either of them, by what name or names soever the 
’ same shall be called or known, or any model or plan, or models 


’ or plans, of any such tool, utensil, or implement, or any part or 
' parts thereof; the person or persons so offending shall, for every 
' such oifciicc, not only forfeit and lose all such tools or utensils, 
' or parts or parcels thereof, together with the packages, anti all 
’ other goods packed therewith, if any such there be; and com- 
' plaint being made, upon the oath of one or more credible wit- 
' ness or witnesses, before any justice or justices of the peace, 
it shall and may be lawful to and fur such justice or justices of 
the peace to issue his or their warrant or warrants to bring the 
■ person or persons so comjilained of before him or them, or 
some other of his majesty’s justices of the peace for the same 
county, city, riding, division, liberty, shire, stewartry, or place; 

' and if, when such person or persons shall be brought before 
such justice or justices, he, she, or they, shall not give such an 
account of the use or purpose to which such tools, utensils, or 
implements, and part or parts thereof, and all such model or 
plan, models or plans, and jiart or parts thereof, are intended 
to be appropriated, as shall be satisfactory to the justice or jus¬ 
tices before whom he, she, or they, shall bo brought as aforc- 


oii jirnall^ of 
forfeiture 
thereof; 


and if (lie of< 
fender shall not 
give a satisfuc* 
tory account lic- 
foie the magis¬ 
trate, he shall 
boiind to ap|.iear 
at the next a»' 
sixes, &e. 


said, then, and in such case, it shall and may be lawful to and 


for such justice or justices to bind the person or persons so 
charged to ^pear at the next assizes, general gaol delivery, or 
quarter-sessions of the peace for the county, city, riding, divi¬ 
sion, stewartry, or place, where such oft’ence shall be com- or be commiued 
mitted, with reasonable sureties for his, her, or their appear- for trial, 
ance; and in case such person or persons shall refuse or 
neglect to give such security, then, and in such case, it shall 
and may be lawful to and for such justice or justices to com¬ 
mit the person or persons so refusing to the common gaol or 
house of correction, there to be kept until the next assizes or 
next quarter-sessions of the county, city, riding, division, shire, 
stewartry, or place, where such commitment .shall be, and until 
he, she, or they, shall be delivered by due course of law: and Penalty on cou- 
in case any such person or persons shall be convicted of any of fiction 
the offences aforesaid, upon any indictment or information 

“ against 
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'' against hiu^ her, .or them, at such assizes or quartcr'scssionaqf 
" the peaiie'as aforesaid,’the person or persons so offending,^^11, 
** for ereiy such offence, forfeit the sum of two hundred pounds 
** of lawful money of Great Britain, and shall also suffer ithpii- 
** sonment in common gaol, prison, or house of correction, of the' 
County, city; riding, division, liberty, shire, stewartry, or place, 
** wherein such offender or offenders shall be respectively con- 
" victed, for the space of twelve months, without bail of main*: 
" prise, and until such forfeiture shall be paid.” 


Officers of the 
customs to seize 
sucli tools, 
&CC. laid, or in* 
tended to be 
laid, on board 
any outward- 
bound vessel; 


such goods to be 
sold. 


t Sect. 30. By 25 Geo. 3. c. 67. s. 2. “ It shall and may be 
lawful to and for any otEcer of his majesty’s customs in Great 
Britain, and they are hereby required, to seize and secure, in 
some or one of his majesty’s warehouses, all such tools, utensils, 
or implements, or part or parts thereof; and all and every such 
model or plan, models, or plans, or part or parts thereof, as 
such officers shall find or discover to be laid or put on board, 
or intended to be laid or put on board, of any ship, vessel, or 
boat, which shall be bound to some port or place in parts be¬ 
yond the seas (except to Ireland), contrary to the true intent 
and meaning of this act, together with the packages, and all 
other goods packed therewith (if any such there be), and they 
are hereby indcninitied in so doing; and all tools, utensils, and 
implements, or part or parts thereof, model or plan, models or ■ 
plans, or part or parts thereof, together with the packages, and 
other goods packed therewith, so seized and secured as afore¬ 
said, shall, after condemnation thereof iir due course of law, be 
publicly sold to the best bidder, by order of the commissioners 
of the customs in Great Britain respectively ; and one moiety 
of the produce arising by the false thereof, after deducting the 
charges of condemnation and sale, shall be to the use of his 
majesty, his heirs and successors, and the other moiety to 
the officer who shall seize and prosecute for the same as afore¬ 
said.” 


Penalty OH mas- f Sect. 31, By 25 Geo. 3. c. 67. s. 3. " If the captain or 
whosbaU*wr ** mastef of any ship, vessel, or boat in Great Britain, shall 
mit any such” “ knoM'iiigly or designedly permit-or suffer any tool, utensil, or 
tools, &c. to be “ implement, or part or parts thereof, or any model or plan, or 
put on board. « thereof, by this act prohibited to be exported as 

" aforesaid, to be put on boerd his said ship, vessel, or boat, 
“ every such captain or master shall, for every such offence, for- 
" feit the sum of two hundred pounds; and if the said ship, 

. vessel, or boat, shall belong to his majesty, his heirs or succes- 
*'* sors, then the captain or master thereof shall not only forfeit the 
" sum of two hundred pounds, but shall also forfeit*his employ- 
" ment, and be incapable of his holding any office or employ- 
'* ment under his majesty, his heirs or successors,” 

Penalty on offi- f Sect. 32. By 25 Geo. S. c. 67. s. 4. ** If any customer, 
^ofcftitoms « comptroller, surveyor, searcher, waiter, or other officers of the 
try 'outwardT Great Britain, shall take, or knowingly or willingly 

&c. fitrsuch “ suffer to be taken, any entry outward, or shall sign any cocket, 
tools or utensils, a ^n-arrant, or sufferance, for the shipping or exporting of any of 

‘‘ the 
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the said teols, utensils, or implements, or any part parts 
thereof, or any of the said models or plans,-or any parlor parts 
thereof, by this act prohibited to be exported, dr shall know'^ 
ingly or willingly permit, or suffer the same to be done^ directly 
or indirectly, contrary to the true intent and meaning of tills 
act; every such customer, comptrolleii, surveyor, sbarcher, 
waiter, or other oiKcer of the customs of Great Britain^, shall, 
for every such offence, forfeit the sum of two hundred pounds,' 
and shall also forfeit his office, and be incapable of liolding 
any office or employment under his majesty, his heirs or suc¬ 
cessors.” • 


i* Sect, 33. By 25 Geo. 3. c. 67. s. 5. “ If any person or per- Anypers' Jmv. 
sons hath or have in his, her, or their custody, power, or pos- 
“ session, or shall collect, obtain, make, apply for, or cause or n"enX&-c.Tvhli 
procure to be made, any such tool, utensil, or implement, or any intent ti> export 
** part or parts thereof, or any such model or plan, models or plans, I’"' 

*' or partorpartsthereof as aforesaid, with iiiteiil to export, or that his'warra'nt for*^ 
“ the same may be exported out of Great Uritain to any port or boi/.iiig tliwof, 
** place beyond llie seas'(except to Ireland); and complaint 
“ being made, upon the oath of one or more credible witness or " 

" witnesses, before any justice or ji;stice,s of the peace, that I hero 
“ is reason to believe such person or persons hath or have in his, 

“her, or their custody, pow'cr, or possession, or hath or Inne 
“ collected, obtained, made, applied for, or caused or procured 
“ to be made, any such tool, utensil, or implement, or part or 
“ parts thereof, or any such model or plan, or models or plans, 

“ or part or parts thereof, as aforesaid, w'ith intent to export, or 
“ that the same may be exported to some other port or place than 
“ Great Britain or Ireland; then, and in any of the said cases, it 
“ shall and may be lawful to and for the said justice or justices 
“ of the peace to issue his or their warrant or warrants to seize 
“ all such tools, utensils, or implements, or part or parts thereof. 


‘ and all such models or plans, or part or parts thereof, as afore- 
‘ said, and to bring the person or persons so coinplaiiied of before 
him or them, or some other^of his majesty’s justices of the 
peace for the same county,city, riding, division, shire, slcwartry, 
or place; and if such person or persons shall not give such an 
account of the use or purpose to which such tools, utensils, or 
implements, or part or parts, models or plans, or part or parts 
thereof, is, are, or were intended to be appropriated, as shall 
be satisfactory to the justice or justices before whom he, she, 
or they shall be brought as aforesaid, then, and in such case, it 
shall and may be lawful to and for such justice or justices to 
cause all such tools, utensils, or iiiiplcmctits, or part or parts 
thereof, models or plans, or part or parts thereof, which shall 
have been so seized as aforesaid, to be detained; and also to 


and if he xliall 
iiul give (I satis- 
facUirv account 
thereof, such - 
tools, &.C, may 
be detained, and 
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bind the person or persons so charged to appear at the next 
“ assizes, general gaol-delivery, or quarter-sessions of the peace 
“ for the county, city, riding, division, shire, stewartry, or place, 
“ vyhere such offence shall be committed, with reasonable sure- 
“ ties for his, her, or their appearance; and in case such person 
“ or persons shall refuse or neglect to give such security, then, 
“ and in such case, it shall and may be lawful to and for such 
VOL, I. B R “justice 
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Prosecution to 
be coiiinienrcd 
within twelve 
months. 


Penalties and 
forfeitures how 
to be recovered 
and api>lied. 


Liiuitatiun of 
actions. 


General issue. 


justice or justices to commit such person or persons to the 
** county gaoh prison, or liousc of correction, there to remain 
** until the next assizes or quarter-sessions of the county, city, 
“ riding, division, liberty, stewartry, or place, where such coni- 
“ mitmeut .shall be, and until he, she, or they shall be delivered 
“ by due course of law: and in case any such person or persons 
** shall be convicted, upon any indictment or information against 
“ him, her, or them, at such assizes or quarter-sessions of the 
" peace as aforesaid, of having in his, h#^ or their custody, power, 
" or possession, or of having collectecj, obtained, made, applied 
“ for, or caused or procured to be made, any such tool, utensil, 
“ or implement, or part or parts thereof, model or plan, or part 
" or parts thereof, with such intent as aforesaid, then, and in such 
“ case, the person or persons so convicted .shall, for every such 
" oft'ence, forfeit and lose all such tools, utensils, or implements, 
“ or part or parts thereof^ models or plans, or part or parts tliere- 
" of, which shall be so seized and detained, and also the sum of 
“ two hundred pounds of lawful money of Great Britain, and 
“ shall suifer imprisonment in the comniou gaol of the couiitv. 
“ city, riding, division, shire, stewartry, or place, wherein such 
“ offender or oifeiidcrs respectively sliall be committed, for the 
“ space of twelve inoiiths, without bail or maiui)rise, and until 
" such forfeiture shall be paid." 

f Sect. 34. By 0.5 Geo. 3. c. 67. s. 7. “ Provided always, that 
“ no person shall be prosecuted for any of the offences aforc- 
" said, unless such prosecution shall be commenced within the 
“ space of twelve calendar months next after such offence sliall 
“ be committed.” 

+ Sect. 35. By 25,Geo.3.c. 67. s. 8. it is further enacted, "That 
" the several penalties and forfeitures heiciii-bcforc mentioned 
" shall and may be sued for and recovered by action of debt, bill, 
" plaint, or information, in any of his majesty’s courts of record 
" at Westminster, or in the court of exchequer, or in the court of 
" session in Scotland, in tlte nanie of his majesty’s attorney- 
" geiieial, or lord-advocate, or in the name of some officer or 
" officers of the customs of Great Britain respectively, wherein 
" no essoin, protectimi, privilege, wager of law, or more than one 
" imparlance, shall be alloweil; and that one inotety of the said 
" penalties and foi lciture-! shall go and be applied to the use of his 
" majesty, his heirs and successors, and the other moiety to the 
" use of sucli olKcer or officers of the customs as shall sue and 
prosecute for the same respectively, after deducting the charges 
“ of prosecution from the whole.” ^ 

“J* Sect. 36. By 25 Geo. .3. c. 67. s. <)• it is further enacted, 
" That if any suit or action shall be commenced against any per- 
son for what he shall do in pursuance of this act, such suit or 
action shall be commenced within three months next after the 
" fact committed; and the person so sued may iilc common bail, 
or enter a common appearance, and plead the general issue 
not guilty, and may give this act and the special mattei' in evi- 
" dence; and if the plaintiff or prosecutor shall become nonsuit, 
" or suffer discontinuance, or if a verdict pass against him or 

" her. 


T-r-^-r 
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Exportii^ Tools. 

** her, or if, upon demurrer, judgment shall be given against the 
plaintiff, the defendant shall recover treble costs.” 

t Sect. 37. By 26 Geo. 3. c. 89. it is enacted, " That it shall From juK lo, 
“ and may be lan’ful to export from Great Britain to the British i7«ti.suc)itool!i 
“ islands in the West Indies, or lo any other foreign part or place nmnu- 

" whatever, any tools or utensils made use of in the iron or steel lacmres, &c- 
manufactures of this kingdom, which might have been legally 
** exported before the passing of the above recited act (except the j,j,veI h- 
several articles hereiiitfter particularly enumerated; that is to foro past.ii" «■- 
say, rollers either plain,.grooved, or of any other form or deno- 
minaUon, of cast iron, wrought iron, or steel, for the rolling of |u specified^ 

** iron, or any sort of metals, and frames, beds, pillars, screws, 

“ pinions, and each and every implement, tool, or utensil therc- 
unto belonging; rollers, ditturs, frames, beds, pillars, and 
screws for slitting mills; presses of all sorts in iron, steel, or 
other metals, which are used with a screw exceeding one inch 
** and a half in diameter; or any parts of these several articles, 
or any model or models of any of the beforementioned utensils, 

** implements, and machines, or any part or parts thereof; and all 
sorts of utensils, engines, or machines used in the casting or 
** boring of cannon, or any sort of artillery, or any parts thereof, 

" or any model or models of tools, utensils, engines, or machines 
" used in casting or boring of cannon or any sort of artillery, or 
“ any parts thereof; haiiu-stanips, dog-head stumps, pulley 
** stamps, hammers, and anvils for stamps, presses of all sorts, 

“ called cutting-out presses, beds and punches to be used therc- 
“ with; piercing presses of all sorts, beds and punches to be used 
“ tlicrewith, either in parts or pieces, or fitted together; scoring 
" or shading engines, presses for horn buttons, dies for horn but- 
“ tons, rolled metal with silver thereon, parts of buttons not fitted 
“ up into buttons, or in an unfinished state; engin(;s for chasing, 

“ stocks for casting buckles, buttons, and rings; die-sinking tools 
of all sorts, engines for making button-shanks, laps of ail sorts, 

“ tools for pinching of glass, engines for covering of whips, bars of 
“ metals covered with gold or silver, burnishing stones commonly 
“ called blood stones, either hi the rough state or finished for 
“ use); any thing in the said recited act to the contrary in any- 
“ wise notwithstanding.” 

t Sect.SS. B} 26 Geo..‘i. c.8<). .s.2. “ It shall not be lawful for Nopp'-soii id 
" any person or persons, in the kiiiffdom of Great Britain, to export 
" lo parts beyond the seas (except lo Ireland),or to have in lii.',,lier, export (cx- 
" or their possession, with the intent so to export, any of the tools cept tuli-elaiKi) 
" and utens^ hereinafter mentioned; that is to say, wire moulds j^cjeine 
“ for making paper; wheels made of metal, stone, or wood, for eified. Rinu-d 
“ cutting, roughing, smoothing, polishing, and engraving glass ; act, so far as re- 
purcellas, pincers, sheers, and pipes, used in bloxviiig glass; ^ 1 ^ 0 ^ 

“ potters wheels and potters lathes for plain, round, and for thereiiu'nume- 
engine-turning tools, used by saddlers, harness-makers, and rated, to extend 
** bridle-makers, namely, cantle-strainers, side-strainers, point- 
" strainers, creasing-irons, screw-creasers, wheel-irons, seat-irons, p, thh act. 

pricking-irons, boistering-irons, clams, head-knives; and that 
" the said recited act, so far as the same concerns the exporters 
‘‘ or possessors of the tools and utensils therein enumerated or 

11 R 2 " described 
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“ described, shall extend, or be construed to extend, to all and 
“ every the exporters or possessors of the tools and utensils herein 
“ enumerated or described, as fully, to all intents and purposes, 
" as if the same M'ere repeated and re-enacted in the body of this 
" act.” 

Continuance of gget. S9> By 26 Geo. 3. c. 89. s. it is further enacted, 
t wact. „ That this act shall continue in force until the end of the next 

“ session of parliament, and no loii^^'—Made perpetual by 
35 Geo. 3. c. 38. 

4 

By sect. 2. of 26 Geo. .3. c. 89. ** It is lawful to export any 
“ tools made use of in the iron or steel manufactures of this 
" kingdom, which might have been exported before the 25 Geo. 3. 

except rollers either plain, grooved, or of any other form or de- 
“ nomination, of cast iron, wrought iron, or steel, for the rolling 
" of iron or of any sort of metals, and frames, beds, pillars, screws, 
“ pinions, and each and every implement, tool, or utensil thereto 
belonging; rollers, slitters, frames, beds, pillars, and screws 
for slitting mills, presses of all sorts in iron, steel, or other 
" metals, which are used with a screw exceeding one inch and a 
“ half in diameter, or any parts of these several machines, or any 
“ model or models of any of the beforemeutioned utensils, imple- 
“ nients, and machines, or any part or parts thereof; and all 
“ sorts of utensils, engines, or machines, used in the casting or 
“ boring of cannon, or any sort of artillery, or any parts thereof, 
" or any model or models of tools, utensils, engines, or machines, 
" used in casting or boring of cannon, or any sort of artillery, or 
“ any parts thereof, and stamps, dog-head stamps, pulley stamps, 
“ hammers and anvils for stamps; presses of all sorts called cut- 
" ting-out presses, beds and punches to be used therewith; 
“ piercing presses of all sorts, bed and punches to be used thcrc- 
with, either in parts or pieces, or fitted together; scoring or 
“ shading engines, presses for horn buttons, dies for horn buttons, 

“ rolled metal with silver therecn, parts of buttons not fitted up 
" into buttons, or in an unfinished state; engines for chasing, 
" stocks for casting buckles, buttons, and rings; die-sinking tools 
“ of ail sorts, engines fur making button-shanks, laps of all sorts, 

" tools for pinching of glass, engines for covering of whips; bars 
of metals covered with gold or silver, burnishing stones com- 
monly called blood stones, either in the rough state or finished 
“ for use.” 


By 44 Geo. 3. c. 70. Machinery and tools for erecting a mint 
in Denmark are allowed to be exported. 

And 50 Geo. 3. c. 63. The like for the Brazils. 


7. t/si/n/. 

In treating of UsuitY, I shall consider, 

1. What shall be deemed usury. 

2 . Uow it is restrained by common law. 


, - - T 


2. How 



Ch. 29. 


6lJ 


Usury. 


o. 


How bjr statute. 


As to the First Point, viz. What shall be deemed usury. 

Sect. 1. It seems that usury, in a strict sense, is a contract upon 
the loan of money to give the lender a certain profit for the hse of 
it, upon all events, whether the borrower make any advantage of 
it, or the lender suffer any prejudice for the want of it, or whether 
it be repaid on the day appointed or not. 

Sect. 2. And in a lai^# sense it seemeth, that all undue advan¬ 
tages taken by a lender against a borrower come under the notion 
of usury, whether there were any contract in relation thereto or 
not; as where one in possession of land, made over to him for 
the security of a certain debt, retains his possession after he hath 
received all that is due from the profits of the land. 


Wood'* lust, 
b. 3. p. 485. 

3 Inst. 151. 

B. Usury, 12, 

2 Strange, 816. 
1213. 

4 Com. 156. 

8 Com. 455. 

Gibs. 1070. 
Cowper, 793. 


Sect. 3. But it hath been resolved, tliat an agreement to pay 2 R. Ahr. eoi. 
double the sum borrowed, or other penalty, on the non-payment 26 Edw. 3.7i. 
of the principal debt at a certain tlay, is not usurious, because it ^ 
is in the power of the borrower wholly to discharge himself, by CowpJr, i*i3. 
repaying the piincipal according to the bargain. 

As to the Second Point, viz. How usury is restrained by 
the common law. 

Sect. 4. It is said, that anciently it was liolden to be abso- 3 Inst. i5i. 
lately unlawful for a Christian to take any kind of usury, and that f 
whosoever was guilty of it, was liable to be punished by the cen- 
sures of the cliurch in bis life-time; and that if after death any Temp, 
one was found to have been a usurer while living, all his chattels Uardwicke, 
w'cre forfeited to the king, and his lands escheated to the lord of * 
the fee. 

j- 

Sect. 5. Also it seemeth to have been the opinion of the makers 2 Ventris, 42. 
of some late acts of parliament, as 5 Kdw. 6. c. 20. 13 Eliz. ca lb*" 
c. 8. s. 5. and 21 .lac. J. c. 17. s. 5. that all kinds of usury are geg. 
contrary to good conscience. 

Sect. G. And agreeably hereto it seemeth formerly to have been 2 R. Abr. sot. 
the general opinion, that no action could be maintained on any 1 4br. I 8 . 
promise to pay any kind of use for the forbearance of money, be- 
cause that alP such contracts were thought to be unlawful, and 
consequently void. 

Sect. 7 . But it seems to be generally agreed at this day, that 1 E. Abr. 25. 
the taking of reasonable interest for the use of money is in itself 
lawful, and^^nsequeiitly that a covenant or promise to pay it, in wincb.ii 4 . 
consideration of the forbearance of a debt, will maintain an ac- 1 Yen. 198. 
tion; for why should not one who has an estate in money be as 
well allow'ed to make a fair profit of it, as another whohas an estate c. xxii. v. 
ill land; and what reason can there be, that the lender of money 25. 
should not as well make an advantage of it as the borrower? 

.Neither do the passages in the Mosaical law, which are generally jioutcr. c. xxiii. 
urged against the lawfulness of all usury, if fully considered, so v. I9,20. 
much prove the unlawfulness, as the lawfulness of it; for if all 

usuiy 
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usury were against the moral law, why should it not be as much 
so in respect of foreigners, of whom the Jews were expressly 
allowed to take it, as in respect of those of the same nation, of 
whom alone they were forbidden to receive it ? From whence it 
sccml clearly to follow, that the prohibition of it to that people 
was merely political, and Consequently doth not extend to any 
other nation. 

As to the Third Point, viz. How* usurv is restrained by 
statute. 


No more th.in 
livo firr rent. 
.shall ho liikrll 
for (he loan of 
moiK’v. 


Sect.H. By 12 Ann. c. 16 . " No.person whatsoever shall, 
“ upon any contract, take, directly or indirectly, for loan of any 
“ money, wares, merchandize, or other commodities whatsoever, 
“ above the value of five pounds, for the forbearance of one hun- 
“ dred pounds for a year, and so after that rate for a greater or 
“ lesser sum, or for a longer or shorter time.” 


Contracts on Sect. i). And by 12 Ann. c. lO. it is enacted, “That all bonds, 
uiiich more than « contracts, and assurances whatsoever, for payment of any prin- 
nVcrveiiTir' ** “ dpah or moiiey to be lent, or covenanted to be performed 
lakoi), arc void. “ Upon, or for any usury, whereupon or whereby there shall be 
“ reserved or taken above the rate of five pounds in the hundred, 
“ tfis aforesaid, shall be utterly void.” 


VVhoc\(>r shall 
nsuriou-ily take 
mure than five 
j)‘ )■ cent, shall 
forfeit treble 
value. 

:> Aik. 154. 

.‘1 Kcblc, 259, 
200 . 

I Vent. 253. 

3 VVils. 250. 

) C. Jac. 25. 
Moot, 614. 
Nov. 41. 

C. Car. 28.3. 

11.a?oiiard, 43. 
C. Kl'u.. 20. 
i I.CO. 38. 

. Atk. ;k0. 
l Vca. 142. 


Sect. 10. And by 12 Ann. c. iG. s. 2. “ All and every person 
“ or persons whatsoever, which shall, upon any contract, take, 
accept, and receive, by way or means of any corrupt bargain, 
“ loan, exchange, chevizance, sliift, or interest of any wares, mer- 
“ chandize, or other thing or things whatsoever, or by any deceit- 
“ ful way or means, or by any covin, engine, or deceitful convey- 
“ aiice, for the forbearing or giving day of payment for one whole 
“ year, of and and for their money or other tirng, above the sum 
“ of live pounds, for the forbearing of one hundred pounds for a 
“ year, and so after that rate for a greater or lesser sum, or for a 
“ («) longer or shorter term, shall forfeit and lose for every such 
“ oftence the treble value of the money, wares, merchandizes, 
and other things so lent, baigained, exchanged, or shifted.” 

The expositions which weie made of the former statutes of 
u.sury being equally applicable to this, which is penned almost 
in the very same wonl.s, I shall take notice of the principal of 
them, as well a.s deeision.-! upon this statute, as that— 


;)ali.s. 12 . t Serf. 11. A contract made before the statute is no way with- 

;Jon.Ray. 197. in the meaning of it, and therefore it is still lawful to receive si.\ 
per cent, in respect of any such contract. 

.’.odily u. B. J. -f- Scct. 12. A bond given at Calcutta in the Ea 
• 09 ^*’ ”* ^parties reside at the time, on which nine per cent, is re¬ 
served, is not within the statute. 


y ies, where 


'•alkold, 344. 
s' And. 321. 
floor, 752. 

'. Jac. 32, ;'.3. 
.'clvprlon, 47. 
Unrr. 1077. 
Woden), 118- 
Strange, 1249. 
I. Nisi P. 27. 


Sect. 13. A bond made to'secure a just debt, payable with 
lawful interest, shall not be avoided be reason of a corrupt agree¬ 
ment between the obligors, to which the obligee was iio way 
privy; as where A. being indebted to B. in a hundred pounds, 
agrees to give him thirty pounds for the forbearance of that hun¬ 
dred pounds for a year, and gives him a bond of sixty pounds for 

payment 



Cb. 99. 


,Psurj/. eu 

pajment of the thirty pounds, and for the payment of the hundred 
pounds enters into a bond of two hundred pounds, together with 
B., for the payment of a true debt of one hundred pounds due 
from B. to C. 

Sect. 14. The receipt of higher interest than is allowed by the Pollard ». 
statute, by virtue of an agreement subsequent to the first contract, 
does not avoid an assurance fairly made, and agreeable to the 
statute, but only subjects the party to the forfeiture of treble 4 Burr. 22.53, 
value: for the words ** That all assurances for the payment 
“ of any principal, &c.'^Phereupon or whereby there shall be rc- 

served or taken above the rate of five pounds in the hundred, 

“ &c. shall be utterly void.” 

f Sect. 15. So also where A. sold goods at three months FJoycru. Ed- 
credit, but stipulated that, if the money was unpaid, the vendee Cowp. 
should allow him a halfpenny an ounce for every, month until ^ *' 
the debt was discharged, which exceeded the legal rate of interest, 
yet the contract being a bond Jide sale, and the subsequent agree¬ 
ment according to the usage in that particular branch of trade, 
it was not usurious; but it would have been otherwise if the sale 
had been merely colourable, to co^'or the loan and evade the 
statute. 

‘I* Seel. 16. So where A. w'as fairly indebted to B. in ’bnc Graj r. FowU-r, 
thousand one hundred an«l twenty-five pounds, and on A. de- 
siring tiiiie to pay it, B. insisted that one hundred and fifty 
poitiiiis should be adch^d to the debt, as he would have nothing 
to do with interest, and A. accordingly gave him five acceptances 
for these two sums, payable within fourteen mouths, it was held 
that the bond fide debt subsisted unimpeached by the subsequent 
usurious trans.'iction. 

t Sect. 17. So in an action for usury, where it was proved to Winch r, i-Vn, 
be the custom to discount bills in London for persons in the 
country, and to charge on such bills the usual discount of interest trstif ’ 
of five per cent, and also five shillings per cent, on the gross sum. Sec 2 'J’erm 
as commission to answer the extraordinary cxj)enscs of clerks, 52, noUs 
&c. kept for this business, it jvas adjudgetl not to be usury. 

t Sect. 18. So w’herc a bill of exchange indorsed over is not Auriol r. 
duly paid, the indorsee may charge the indorser with interest, 
exchange, and other incidental cxjrenses, beyond the amount of “ ' ' 

live per cent, if such charges are reasonable, warranted by usage, 
and not made a colour for usury. 

i* Sect. 19 . But if a sum of money is lent upon an agreement Fisher juitowi. 
to pay leg^^iterest, and a premium over anti above is paid when ^asley, Doug, 
the money l^dvanccd, the security is void, allljough such pre- 
miiiin do not of itself exceed the legal interest, but the penalty is 
not incurred till more than legal interest is actually received. 

Sect. 20. The grant of an annuity for lives not only exceeding ^ 

the rate .allowed for interest, but also exceeding the known pro- njchaidsi).’*^'^' 
portion for contracts of this kind, in consideration of a certain Brown, Cowp. 

sum 

(^onflrmrd by 

Ld. Thurlow, llil. 21 Gcu. J. Brown’s Rep. Chan. 93, Ld. Irnham o. Child. 
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.sum of mouey, is not within the meaning of the statute, unless 
there were some underhand bargain for the security of the repay¬ 
ment of the priucipal or consideration money. 

Cl. Therefore where A. applied to B. to borrow six 
hundred pounds, and B. ^reed to lend it him, and actually ad¬ 
vanced two hundred pouiras of the money, on a deposit of cer¬ 
tain securities, but when A. applied for tite remaining four hun¬ 
dred pounds, B. by falsely pretending diat be had not the money 
himself, but must get it from a friend. jWh o. he said, never lent 
money but upon annuity at six years pmchase, which was con¬ 
sented to and given by A. accordingly/ and B. took Uve per cent. 
prociirdtion-money, this loan, though in the shape of an annuity, 
was held usury. 

t Sect. 22 . But where the loan was in the form of an annuity, 
and there was a clause in the deed, that the borrower might re¬ 
pay the sum given for the annuity at a future period, the court 
held it not usury, although the clause seemed to make the sum 
advanced the loan, and the annuity the interest; for the repay¬ 
ment was casual, and depended on the borrower himself, so that 
it was not in the lender’s power to have his money at all events. 

^ ^Sect. 23. No contract is usurious by which the lender runs the 
"^h^rd of losing ait his money, both principal Hiid interest; as 
where on the loan of a certain sum for a year, for the victualling 
of a ship, it is agreed, that if the ship return, the lender shall 
have so many thousand fishes, at such a rate, which exceeds the 
interest allowed by the statute, and if the ship never return, or if 
it perish by unavoidable casualties of sea, fire, or enemies, th^ 
then he shall have nothing. 


ft Krblo. 

S.ii<l t(i lir good 
law, 1 Aik.‘Ul. 


Sect. 24. But it is clear, that if the interest only be hazarded 
on such a cont.r,?dil, and the whole priucipal secured, the whole 
is usurious. 


Vide C. Kliz. 741. Cm. Jac. 507. 


.Shower’s Jlcp.3. Sdct. 2.5. So al.so where on the loan of thirty pounds a bond is 
given for the payment of a iiundred pounds, on the marriage of 
a daugiiter of one of the parties; " provided, that if either of 
" them should die before, that then nothing should be paid.” 


CliejIerlieM r. 

.1 .iii'eti, 

1 Alk. 339. 


t Sect. 20. So a loan of five thousand pounds, t^ be paid ten 
thousand pounds on the death of A. in the life-time of B. is not 
a usurious contract within 12 Ann. c. lO. for in this case, if the 
contingency happen one way, the whole money is lost. 


Moiiisctr. Sect. 27 . So where A. lent one hundred pounds to B. for 

g,j‘jfour years witiiout interest, but B. agreed to fift ^ jle daughter 
of A. w’ith meat and drink for that time, and also l^^ke her into 
partnership, she to pay a moiety of the charges and losses of the 
business, and to receive half of the profits, it was held not to be 
usury, although the pecuniary advantages gained by A. might 
exceed five per cent. ,, , 

Morsci; Wilson, f Sect. 28. But if the borrower of money give a bond ^ the 
4T. JU-p. 353. principal and interest at five per cent, and covenant at the same 
iime also to pay to tlie lender a certain portion of the profits of 
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a trade carried on by him in partnership with another person, 
this is an usurious contract, and the obligee cannot recover on 
the bond; for though he was to gain by the profiU> he was not 
to stand to the losses of the trade. 


Sect. 29. Also it hatli been resolv^ that an agreement to pay Button r. Dum- 
more than the lawful interest for the Kwn of a certain sum at such hani,Cro,Eii*. 
a day if A.B. shall be then alive, and if he shall be dead, then to ctajton’s case, 
pay such a' sum which is less than the principal, is void by the 5 Co. ro. 
statute; fur if such aj^tingeiicy would exempt the case out of 
the statute, by the same reason twenty lives might be added, and 
the statute wholly evaded! 

t Sect. 30. So also if the contingency be on a young and Richards v. 
healthy person dying within three months, this shall be deemed Brown, 
usurious; for being so slight, it appears to be a mere evasion. Cowp.7ro. 

Sect. 31. An assurance made in pursuance of a fair agreement c. Jac. e>77. 
for such interest as is allowed by the statute, shall not be avoided 2 BoH. 414 . 
by the fault of the scrivener, who draws it up in such a maimer ^ 
as to bring it within the express letter of the statute. 3 Wik 396. 

Sect. 32. As where the parties agree that five pounds shall be Hard. 4 i«. 
paid ,for the loan of a hundred pounds for a year, and the 8 Mod. 307. 
scrivener, in d^hwing the bond for it, doth, without the kralhv- 
ledge of the parties, who are illiterate persons, make the live 
pounds payable at the end of half a year. 

Sect. 33. So where on the fair loan of a hundred pounds, agreed 
to be paid with common interest, a mortgage is made for the hun¬ 
dred pounds, with a proviso, that it shall be void on payment of 
one hundred and five pounds at the end of one year, witiiout any 
covenant for the mortgagor to take the profits till default be made 
of payment, so that in strictness the mortgagee is intitled both to 
the interest and profits. 

f Sect. 34. So also if a bond be conditioned for the payment LeCrangi-r. 
of one hundred pounds by quarterly payments of five pounds 
each, and interest at five per cent, this shall not be rendered a s. C. a lKlH!" 
usurious contract by the indorsement of a memorandum thereon, iiep 144 . 

“ That at the end of each year the year’s interest due shall be 

added to the principal, and then the twenty pounds received in 

the courscgof the year deducted, and the balance remain as the 
“ principal.” 

f Sect. 35. So if A. for one hundred and twenty pounds grant Murray v. 
an annuity of twenty pounds out of a living, with a promise of 
redemption in five years, and give bond for the performance, this gBLRpp.sA'?, 
is not usurj^pthough the agent in drawing the deed state that it 
was a loanWmoney. 


is not usurj^Wthough the agent in drawing the deed state that it 
was a loan^fmoney. 

Sect. 36 . The reservation of a greater sum than is allowed by 
the statute for interest, upon the non-payment of the principal at 
the end of the year, is not usurious within the statute, because 
it is:^' the power of the borrower to avoid the payment of the 
money so reserved, by paying the principal at the day appointed; 
yet it seemeth clear, that if it were originally agreed that the 
principal money should not be paid at the time appointed, and 

that 


5 Co. 69. 

C. Jac. 509. 
Cowper, J13. 
2 Bur. 715. 
C. £iiz. 643. 
1 Lnt 464. 
g Bur. 891. 

1 Aik. 3-12. 

1 Atk. 351. 
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b Cii. 69. 

Sec Mo. 397. 
2 Am). 16. 

1 Aik. 360. 
(^wper, 794. 
U Sir. l‘J43. 


Tate 11 . Wel¬ 
ling*, 3 Terra 
lU-p. 631. 


(а) C. Jac. ‘251 
608. 

S Roll. 48. 
a Uv. 7, 8. 

(б) Lutw. 273. 
466. 


(r) C. Jac, 440. 


Spurrier v. 
May OSS, F. 

Vcscy’s Rep. 
.629. in Chan. 
13 July, 1792. 

S. C. 4 Bro. 
C, C. 28. 


.3 Kchic, 14‘2. 
Con. Noy, 2. 


Walton V. Shel¬ 
ley, 1 Teuil 
lU-p. 290. 
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that such clause was inserted only with an intent to evade the 
statute, the whole contract is void; for the construction of cases 
of this natu|;e must be governed by the circumstances of the 
who||^atier, from which the intention of the parties will appear 
in th^naking of the bargain, which, if it was in truth usurious, 
is void, however it may bagdisguised by a specious assurance. 

f Sect. 37. Therefore the loan of money produced by the sale 
of stock, on anisagreement that the borrower shall replace this 
stock on a certain day, or repay the money on a subsequent day 
with such interest in the meantime as the stock itself would have 
produce^, is not usurious, though thb interest exceed five per 
cent, unless the transaction be colourable, and a mere device to 
obtain more than legal interest. 

Sect. 38. It is not (a) material whether the payment both of 
the principal and also of the usurious interest be secured by the 
same (]b) or by different conveyances; but that all writings what¬ 
soever for the strengthening such a contract are void. 

Sect. 39. A contract reserving to the lender a greater advan- 
tage^han is allowed by the statute, is equally within the meaning 
of it (c) whether the whole be reserved by way of interest, or in 
only under that name, and in part by way of,jcnt for a house, 
leirat a rent^lainly exceeding the known value.'^ 

+ Sect. 40. But where A. agrees to pay B., for the purchase 
of two houses, the sum of 10s., and that £200 of the 

money should be paid immediately, and the remainder at 
Michaelmas, with interest thereon at five per cent., and the 
houses being unoccupied, A. was to be lot into immediate pos¬ 
session; but that if the said balance should not be paid at 
Michaelmas, A. agreed to pay, in lieu of interest on the same, a 
clear rent of ^£'4!^ a year, out of which B. was to permit interest 
at the rate of five per cent, in respqct of the sum first paid to 
him to be deducted; this agreement was adjudged not be usu¬ 
rious. 

StSrf. 41. A second bond made after the forfeiture of a former^ 
and conditioned for the receipt 'of interest according to the 
penalty of the forfeited bond, is as much within the statute as 
if it had been mailc before the forfeiture; for if such a practice 
should be allowed, noUiing co dd be more easy thah to elude the 
statute; and though the w'hole penalty be due in strictness to the 
obligee, yet the true principal debt is in conscience no greater 
after the forfeiture of the bond than it was before. 

Sect. 42. So also if a promissory note, origin ^iven upon 
a usurious consideration, be indorsed over to A., HB. gives A. 
a bond in consideration of his delivering up the note of hand, it 
seems admitted, that, on the bond being put in suit, and the sta¬ 
tute of Usury pleaded, the defendant may give evidence that the 
promissory note was orginally given on a usurious consideration, 
and thereby destroy the validity of tlie bond. 

Sect. 4.T. But although the deed, securing the repayment of the 
money borrowed, be drawn pursuont to the statute, yet if the 
whole of the principal be not fairly advanced, it is void. 

t Sect. 




I I 
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t Sect. 44. As where A. having occitlion for a sum of money Davidsons 
applied to B. and offered to secure the sum on a mortgage, and Pitt, 
B. said that all his money was in the funds, and th^t to sell out ^<jeo. S™’ 
stock at that time would be a considerable loss, stock thei^tend* £»pin, N.F.ii. 
ing at 73} but that if A. would take the stock at 73, heWbuld 
have the sum he wanted, and accordin|ly received <£1500 in stock 
valued at 75, which he sold out the same day at 72|, that being 
the then market price, it was held, that the executor of the mort¬ 
gagee could not mainta^ an ejectment on the mortgage deed. 

t Sect. 45. So also if the discounter of a bill of exchange make Prettt). Wii- 
the holder take goods at a’ higher price than they are woi^h upon 
a fair estimate, it is usury; for a party by substituting goods in- EspiiTN.P.iO. 
stead of money shall not, by colour of their pretended value, take 
above legal interest, and evade the statute. 

f Sect. 46. So if A. indorse a note of <£’200 to B. who ad- Massan. Dow- 
vances A. one hundred and ninety-seven pounds three months 
before it is due, and at the end of the three months takes another 
note on advancing £3 for other three months, this is usury. 

f Sect. 47. So also where A. lent B. several sums of money Mnor r. Baltic, 
on mortgage, and B. having occasion for more, A. advanced him Amb. Kcp.37t. 
£\i)00 by selli^ out .£1000 South-Sea Annuities, which at|||ff^i 
time were unde¥ par, and sold at a loss of <£76 upon the whole, 
and paid him the money for which they sold, and took a mort¬ 
gage from him for £’1000, at five per cent, interest, with a cove¬ 
nant to reduce the interest to four per cent, if paid within such a 
time, it was held usurious. 


i* Sect. 48. So where upon a negociation for a loan of money Iajwc v. Waller, 
the lender pretends that is inconvenient to him to advance money, ^36. 
hut furnishes the borrower with goods to the pmount of the sum 
wanted, and the goods arc afterwards sold by the intervention of 
a broker recommended by the lender, and a security taken by the 
lender, payable at a future day, for a sum far exceeding the value 
of the goods, and five per cent, interest, this is a usurious loan, 
and the security is void. 


f Sect. 49. It seems also, that if A. in consideration of advan- Jcsimst-. 
cing £45, for which he takes the borrower’s note of hand, pay- 
able on demand, stipulates to hiive half of the profits upon a 
resale of certain goods intended to be purchased by the borrower 
with the money, and two hours’ after the purchase demands 
payment of the note, and the same night puts a person into pos¬ 
session jointly for himself and the borrower, and the goods upon 
a resale pr^^;c only a neat profit of five pounds, this is a usu¬ 
rious transajpbn. 


t Sect. 50. To incur the penalties of usury there must be, Lloyd ^lam 
First, a corrupt contract between the parties; Secondly, monies 
or other things lent; Thirdly, above five per cent, received by the ggg/ 
len(|er/or forbearance; and wherever these three matters concur, 
the wfence of usury is completed, although no time is men¬ 
tionedwith resy>ect to repayment of the principal, for the offence 
may be committed though the principal money may never be 
paid. 

t Sect, ^ 
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T>ougi. siS. t Sect. 51. For although the very contract avoids the security, 
a m. 796. yet the treble value is not forfeited until something be taken 
above,,the l^gal rate of interest; and therefore, where G. bor- 
row ^jfe a hundred pounds of B. on his bond, conditioned to 
rep^Pflie same at six months, with five per cent, per annum, and 
gave two guineas to B. at the time the money was advanced as 
a premium for the loan, and the principal and two pounds ten 
.shillings intere^were repaid at the end of six months, it was 
held, that the rand utas void, but that the usury was not coni> 
niitted until the half year’s interest was received, for the penalty 
is only incurred by “ taking, accepting, and receiving more than 
legal interest.” 


Jnlinstun^ui 
tam Pickrr, 
H. R. Kiiiiter 
Tcriii, 1785. 


Kspinassc N.P. 
11 . 


+ Sect. 52. So where A. gave credit to B. for jew'els to a cer¬ 
tain amount, but B. not being able to raise money on them de¬ 
sired that A. would exchange them for old plate; and A. said 
that old plate was as good as money, and accordingly gave him 
in money the value of as much old plate as was less by a hun¬ 
dred pounds than what the jewels had been sold for, for the 
whole amount of which B. was to stand indebted; it was held 
that'A. was not liable to the penalty of the statute. 


Y!]"!"■ 53. The receipt of interest before the time when it is 

Nov,^ 71 .*’ ‘ Strictness line, being voluntarily paid by th^debtor, for the 

y Ki’l)li-. 6 '.) 0 , greater con^fenience of the creditor, or for any other such like 
Con. 1 Leon.96. consideration, without any manner of corrupt practice, or any 
previous agreement of this kind at the making of the first con¬ 
tract, does not make the party liable to the forfeiture of the treble 
value. 


Noy, ;j7. Sect. 54. In an assurance for the payment of fifty shillings for 

1 .von. 9t), hundred pounds for six months, the computation 

shall be by calendar and not by lunar months, because by the 
latter the interest would exceed the rate allowed by the statute. 

In what way the offender may be proceeded against. 

+ Sect. 55. By 12 Ann. c. l6. s. 2. it is enacted, “ That the 
“ one moiety of all the forfeitures .shall be to the queen, and the 
“ otlu;r moiety to him or tht^iu that will sue for the same, in the 
“ .'<anic county w'hcie the sever.il offences are committed, and not 
“ elsewhere, by action of,de1»t, bill, plaint, or information, in 
“ which no essoign, wager of law, or protection, shall be al- 
“ lowed.” 

+ Sect. 56. But by 31 Eliz. c. 5. " All actions, suits, bills, in- 
dictments, or informations, on any penal statut^^here the 
penalty is limited to the queen only, shall be m^SKht within 
" two years after the offence committed, and when limited .to the 
" queen aqd any other person, within one year next after the 
offence committed; but in .default thereof, then the same may 
** be brought for the queen at any time within two ycar.s after 
“ that year ended.” ' 

jy^xv. Upton, Sect. 57. It seems, that an indictment will lie on the 12 Ann. 
btra. 816. although that mode of proceeding is not mentioned in the 

statute. 


*!■ Sect. 
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t Sect. 58. And it is decided, that an action may be brought Fisher v. Beas- 
for the penalty, though more than a year has elapsed since tl)e icy, 
payment of the premium, if it be not a year after v?hat lm|^eeti 
paid exceeded legal interest. » 

t Sect. 59 . Also an action will lie to recover back what has i-owr, Waiier, 
been paid on a usurious contract above the principal and legal 
interest. ^ 

t Sect. 60 . But it is decided, that a person who has pledged Ktrroy v. 
goods as a security for money borrowed on a usurious con- Owiiiim, jt. 
tract, cannot maintain tremer against the lender, unless; he has ' 

paid, or tendered to pay, the sum actually advanced, with the 
legal interest due thereon. 

What is required in the pleadings. 

Sect. 61 . A fine («) levied, or a judgment suffered, in pursu- («) 3Co. 80 . 
ance of a usurious contract, may be avoided by an averment of ^ , 

the corrupt agreement, as well as any common specialty or parol J '“‘j’ 

contract. sv<'».«3.’i08! 

3 Lcoii. 166. Qoti. C. Elis. 25. 588. 1 Sici. 182. 


Sect. 64. In an assumpsil (5), if it appear, either upon the evi- (5) Salk. 22 
lice or from rite nlniiiliff’s own exnress siievvinir in his 


deuce or from rile plaintiff’s own express shewing in his 
ration, that the contract was usurious, he cannot redder. 


412. 

Lul. 273. 

Cro. F.liz 588. 


Or (he court of chancery may direct au issue to (ry the usurious contract. Oowper, 728. Strange, 
1043. 13. R. II. 23.3. 


Sect. 63. But a specialty cannot be avoided by usury appear¬ 
ing on evidence or on the face of the condition, but it must be 
pleaded. 

Sect. 64. In pleading a usurious contract by way of bar to an t Ami. to. 
action, you must set forth the whole matter specially, because it t S‘«l. 285. 
lay within your own privity j but an information on the statute ^ 
for making such a contract, it is sufheient to set forth the corrupt rfoy, iik 
bargain generally, because matters of this kind are supposed to Cro.Jac. 440 . 
be privily transacted, and such information may be brought by a 

stranger. • iprecedems. 

2 Veil. 81. Lutw. 468. Co. Eii. 168. Clift. 185. Bro. V. M. 255. Jones, It3. 

Sect. 66. (c) In every information on the statute of Usury, it ('0 1 Lam. %. 
is necessary Expressly to set forth the place where the corrupt 
bargain was made. 

t Sect. 67 . It is also necessary to lay the time precisely; and 
therefore, where a security was dated on the 14th, but not signed 
till the l6t]i^apd it was laid on the 14th, it was held bad. 

Sect. dS^lTa usurious contract in the county of D. be pleaded 1 Leon, ms, 
in bar to an action on a bond said to be made in the county of 
E. the trial shall be in the county of D. because the ground of 
the matter is the usurious contract, and the bond is confessed by 

69 . If A. by deed executed in London, for securing Scott v. Brest, 
the repayment of money lent to B. is appointed receiver of B.’s 
rents in Middlesex, with a ptetended salary which enables him 
to retain usurious interest, and he accordingly receives the rents 

the . f. 
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Richaids v. 
Brown, Dougl. 
114. 


Dougl. 114. 

tuUis. 

Tate V, Wei- 
lings, .1 Terra 
Kep. 351. 


in Middlesex, but settles the account in London, and tkere pays 
the balance on which the usurious iuterest is allowed, the offence 
is CQl^pleted in London, and the venu in a qui tarn action for the 
pen^y is properly laid there. 

t Sect. 70. In an action of usury, a variance between the name 
of the attorney in the warrant and in the declaration may be 
amended by altering the name in the warrant to that in the declara¬ 
tion, although iffter error brought and the variance assigned for 
error; but sums and dates in such declaration cannot be amended 
after the time limited for trying the action is expired. 

t Sect. 71. A corrupt agreement for the forbearance of money 
till one or the other of two days, at the option of the borrower, 
must be pleaded, according to the fact, in the alternative; and if 
it be stated as an absolute forbearance until one of those days, 
the evidence will not support the plea. 


Hanircs, 331. 
Co. Lit. fi b. 

2 Roll. 685. 

2 Rajrra. 191. 
B.2.C.46.8.24. 
1 Vent. 49. 

1 Salk. 285. 


f Sect. 72. He, who hath agreed to pay money upon a usu¬ 
rious contract, shall not be adniitted to give evidence upon an 
information against the usurer, unless he have paid off the whole 
debt; for by such means a man might avoid his own act and 
deed. 


Ahtahaim qui-{i''^ f Sect. 73. But in an action on the statute where money was 
hsuriously ^nt on the pledge of jewels greatly exceeding in 
^ ■ value the principal sum, and the declaration only stated the cor¬ 
rupt bargain and loan, without noticing any bond, assurance, or 
contract, whereupon or whereby usury was received or taken, it 
was determined, on great deliberation, that the borrower is a 
competent witness, not only to prove the repayment of the prin¬ 
cipal money, but also the usurious transaction. 


Masten qui tain 
V. Drayton, 

2 Term Rep. 
496. 


Walton V, SlieU 
ley, 1 Terra 
Rep. 296. 


+ <Secf. 74. But in a qui tarn action of usury against an as¬ 
signee of a bankrupt for taking usurious interest on a loan of 
money to the bankrupt before his bankruptcy, the bankrupt is 
not a competent witness to prove the offence, if he has not ob¬ 
tained his certificate, or repaid the money, notwithstanding he is 
ready to release to his assignees all benefit which may arise from 
the discitarge of this debt in particular, and all claim and allow¬ 
ance of surplus in general, and notwithstanding he has proved his 
demand for the mom y lent, under the commission. 

Sect. 7 >. But it has been decided, that if A. tUe indorsee ol’ 
a promissory 'lotc, indoi.se it to B, and C. gives a bond to B. in 
consideration of his delivering up this note, A. is not a compe¬ 
tent witness, in an action of debt on the bond, to which the sta¬ 
tute of usury is pleaded, to prove that the consideration for the 
note was usurious; for though there is no objectiot||to his com¬ 
petency in point of interest, becau.se by destroying mfe bond he 
sets up the note, yet it is a rule of law, that no party who has 
signed a paper or deed shall ever be permitted to give testimony 
to invalidate the instrument which he has so signed. 


1 Lcou. 95, 96. t Sect. 76. An information for an usurious contract oj^loau 
2^^^1,1243. of money cannot be supported by evidence of such a coi^ct on 
1 Wilson, 206. * bargain concerning w'arcs sold. 

Barbe qui ta» t Sect. 77. Byt in an action for the penalty, if the declaration 

* H. state a specific sum of money to have been lent, as the loan in 
«l. Rep. 283. 
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M’liich the usury consisted, evidence that the loan was part in 
money and the rest in goods of a known value, which the party 
receiving the loan agreed to take as cash, will support the.-^cla- 
ration. 

•f Sect. 7B. Hut if a plaintiff declare upon a corrupt contract roriislev.Teani, 
on the twenty-lirst of December, 1774, giving day of payment to 
the twenty-third of December, 1 770, evidence^f a contact on 
the twenty-third of December, 1774, for two years is a fatal va¬ 
riance. 


+ Sect. 79. Hy 12 Ann.'c. iG, s. 3. it is enacted, " That all 
“ and every sfrivener and scriveners, broker and brokers, solici- 
tor and solicitors, driver and drivers of bargains for contracts, 
who shall after the said nine-and-twentieth day of September 
“ take or receive, directly or indirectly, any sum or sums of 
money, or other reward or thing, for brokage, solicting, driving, 
or procuring the loan, or forbearing of any sum or sums of 
“ money, over and above the rate or value of live shillings for the 
“ loan or forbearing of one hundred pounds for a year, and so 
" rateably, or above twelve-pence, over and above the stamp 
** duties, for making or renewing of the bond or bill for loan or 
forbearing thereof, or for any counlerbond or bill concernjii^ 
“ the same, shall forfeit for every such offence tvvmity pounds, 
“ with costs of suit, and suffer imprisonment for half a year; 

the one moiety of all which forfeitures to the queen’s most 
“ excellent majesty, her lieirs and successors, and the other 
moiety to him or them that willl sue for the same, in the same 
“ county where the several offences arc committed, and not else- 
“ where, by action of debt, bill, plaint, or information, in which 
“ no essoin, wager of law, or protection, shall be allowed.” 


No scrivener, 
&c. shall taLe 
above hs. for 
100/. for a year, 
for brokngc, iiC. 
nor above l?r/. 
besides stamp- 
duties, for 
making or re¬ 
newing any 
bond, 




•j* Sect. 80. And it is said, that if a scrivener make a contract Bartloti'.Vinor, 
for more than five shillings for procuring llic loan of a liundred ^’“'f**** 
pounds, that such contract is void, though the Statute itself doth 
nut mention that it shall be so. 


•j* Sect. 81. By 33 Geo. 3. u 141. s. 9. it is enacted, “That all Solicitors, See. 
and every solicitors and solicitor, scriveners and scrivener, bro- 
" kers and broker, and other person or persons, who, from and jwl. for pro. 
“ after the i^assing of this act, shall ask, demand, accept or curing nioney 
“ receive, directly or indirectly, any sum or sums of money, or 
“ any other kind of gratuity or reward, for the soliciting or pro- 
“ curing the loan, and for the brokerage of any money that shall 
be actually and hona fide advanced and paid as and for the 
“ price or consideration of any such annuity or rent-charge, over 
" and aboTO the sum of ten shillings for every one hundred 
“ pounds so actually and bona fide advanced and paid, shall be 
** deemed and adjudged guilty of a misdenieauoi:; and being 
lawfully convicted of such offence in any court of assize, oyer 
“ and,,ierminer, or general gaol delivery, shall and may, for every 
su^^ffence, be punished by fine and imprisonment, or one of 
** thel^ at the discretion of the court; and that the person or 
“ persons who shall have paid, or given any sum or sums of 
" money, gratuity, or reward, shall be deemed a competent wit- 
ness or witnesses to prove the same.” 

By 
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By a former sect. (8) of this, all contract* for annuities with in¬ 
fants are declared void, any attempt to confirm the same after the 
age 9 |^^twenty-one years notwithstanding, “ and that if any person 
sh^ either in person, by letter, agent, or otherwise howsoever, 
pr^ure, engage, solicit, or ask any person being under the age 
** of twenty-one years, to grantj or attempt to grant, any annuity or 
rent charge, or to execute any bond, deed, or other instrument, 
“ for securing the same, or shall advance or procure, or treat'for, 
** any money to be ^(^t*imced to any person under the age of twenty- 
one years upon cofisideration of any annuity or rent charge, to 
be secured or granted by such infant, after he or she shall have 
** attained his or her age of twenty-one years, or shall induce, so- 
** licit, or procure any infant upon any treaty or transaction for 
money advanced, or to be advanced, to make oath, or give his 
" or her word of honour or solemn promise, that he or she will 
not plead infancy, or make any other defence against the de- 
“ mand of any such annuity or rent charge, or the repayment of 
the money advanced to him or her when under age, or that when 
“ he or she comes of age, he or she will confirm or ratify or any 
“ way substantiate such annuity or rent charge, every such person 
5 ^*‘ shall be guilty of a misdemeanor, and being thereof lawfully 
- convicted in any court of assize, oyer and terminer, or general 
gaol-delivery, shall and may be punished for the said offence 
by fine, imprisonment, or other corporal punishment, as the 
court shall think fit to award.” 

8 . Monopolies. 

A monopoly is an allowance by the king to a particular person 
or persons of the sole buying, selling, making, working, or using 
of any thing, whereby the subject in general is restrained from 
the freedom of manufacturing or trading which he hud before. 
Monopoly differs from ingrossing only in this, that monopoly is 
by patent from the king, and ingrossing by the act of the subject 
between party and party. 

13uf for the better understanding pf this subject, I shall consider, 

1 . In what cases monopr>iies arc illegal. 

2 . How monopolies may be established or suppressed. 

3> In what cases tin. king may grant letters patent. 

4. How far authors and booksellers have an exclusive copy¬ 
right in literary works. 

5. How far engravers have an exclusive right in e^ravings. 

6. How far calico printers have an exclusive ripit in thcii 
patterns. 

.As to the First PoiNT,riz. In what cases monopolies areillegal. 

Sect. 1. It is said, that all grants of this kind relating to any 
known trade arc made void by the common law, as beiiig^r^inst 
the freedom of trade, and discouraging labour and indus^, and 
restraining persons from getting an honest livelihood by a lawful 
employment, and putting it in the power of particular persons to 

set 


j I 



ch, m- 





set wfaat prices they please qu a commodity; a^ll which ar^ .ma- 
yiifest jpconyeHiences to the public. (1) 

Sect. 2. And upon this ground it hath been (a) resolve^ that («) ^ 
the king’s grant to any particular corporation of the sole ^poi'- jg, 
tation of any merchandize is void, whether such merchandize be sinstisi.* 
prohibited by statute or not. (2) 

Sect. 3. And for the like reasons it hath bei^ resolved, that (fr) 2 E. Abr. 
the grant of the sole (/>) ingrossiiig of willa<,and iux|utories ,in a 
spiritual court, or of the sole(f) making of biHs, pl^'s, and writs y k. AbTii L 

in a court of law, to any particular person, is void, '. SAIod. 73. 

Veni. 120. 

Sect. 4. Also it hath been adjudged, that the king*^ ^ant of toMod. i07. 
the sole making, importing, and selling of(t/) playing cards, is g4 

void, notwithstanding the pretence that the playing with them is 85, &c. ' ’ 
a matter merely of pleasure and recreation, and often much Mod. 67i. 
abused, and therefore proper to be restrained; for since the 
playing with them is in itself lawful and iimocont, and the making videeAtk. 
of them an honest and laborious trade, there is no more rea- lat. 
son why any subject should be hindered from getting his liveli¬ 
hood by this than by any other employment. 

Sect. 5. Also it is hoh 
ail unlawful monopoly is 

by subjecting those who are guilty thereof to a fine and impri¬ 
sonment for the oftence, as being malum in sc, and contrary to 
the ancient and fundamental laws of the kingdom. And it is 
said, that there are precedents of prosecutions of this kind in 
former days ; but 1 cannot find any modern in.s,lance thereof. 

Sect. 6. By 21 Jac. 1. c. 3. “ All monopolies, and all com- 
“ missions, grants, licenses, charters and letters patents to any 
" person or persons, bodies politic or corporate whatsoever, of 
or for the sole buying, selling, making, working, or u.siiig of 
any thing within this realm, or Wales, or ofmiy other inono- 
'' polies, and all proclaniation.s, inhibitions, restraints, warrants 
“ of assistance, and ail other matter.s whatsoever any way tending 
" to the instituting, strengthening, furthering, or countenancing 
“ of the same, or any of them, are altogether contrary to the 
“ laws of this realm, and so are and shall be utterly void, and of 
“ none effect^and in nowise to be put in ure or execution.” 

Sect. 7. And by 21 Jac.l. c. 3. s. 2. ‘‘ All persons, bodies poli- 
" tic and corpofate, whatsoever, shall be disabled and uncapable 
to have, use, exercise, or put in ure any monopoly, or any such 
" commissi^, grant, or license, &c. or other thing tending as 
aforesaid^f any liberty, power, or faculty, grounded or pre- 
tended to be grounded upon them, or any of tliein.” 

Sect, 


A 


en, that the procuring or making use of^^nsi. ifli. 
further restrained by the conimon law, i?. o2. 


(1)1116 king, and none but tbc king, (Skinner, 
S24.)b^^u charter, may constit^c fraternities for 
the maiM|toieiit of firreign and domestic trade, 
8 Co. 119^ who may make by-laws in restrmnt, 
if they be for the regulation of trade. Sec Com. 
Dig. By-law, b. 3. c. 3. Trade, B. D. 1 D. 4. 
10 Mod. 139. 

(3) Hence also it seems, that the king’s charter, 
VOL. I. 


empowering particular persons to trade to. and 
from such a place is void, so far as it gives such 
persons an exclusive right of trading and debarring 
all others: and it seems now agreed, that nothing 
can exclude a subject firom trade but an act of par¬ 
liament. Ray. 489. Chan. Ca. 163. Vernon, 137. 
Skinner, 163. 3 Mod. 136. S Bacon, 627, c. 3. 
Trade, 4. , 
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Sect. 8. Bj 2.1 Jac. 1. c. 3. s. 7. The said act shall not ex- 
tend to any grant, privilege, power, or authority whatsoever 
bcf9re the said act, made, granted, allowed, or confirmed by 
any act of parliament, so long as the same shall continue in 
“ force.” 

Sect. 9. And by 21 Jac. 1. c. .3. s. 9* “ Nothing in the said 
" act contained shall be in any wise prejudicial to any city, 
“ borough, or town corporate within this realm, concerning any 
grants, ctial'ters, or letters patents to them made, or concefning 
t‘ any custom usotf by or within them,, or unto any corporations, 
” companies, or fellowships, of any art, trade, occupation, or 
“ mystery, or to any companies or societies of merchants within 
this realm, erected for the maintenance, enlargement, or or- 
" dcring of any trade or mcrcliandi/c; but that the same char- 
“ ters^ customs, corporations, 8cc. and their liberties and immu- 
" nities shall be of such force and effect as they were before the 
“ making of the said act, and of none other,” 

Sect. 10. By 21 Jac. 1. c. 3. s. 10. “ Nothing in the said act 
“ shall extend to any commission, grants, or letters patents, cou- 
“ cerning the digging, making, or compounding of saltpetre, or 
« gunpowder, or the casting or making of ordnance, or shot for 
“ ordnance; nor to any grant or letters patents of any office 
erected before the making of the said statute, and then in being, 
" and put in execution, other than such offices as had been de- 
“ cried by proclamation; but that all such grants, 8lc. shall be 
of the like force and effect, and no other, as if the said act had 
“ never been made.” 


1 Jac. 2. c. 8. Sect. 11 . But it is enacted by 1() Car. 1. c. 21. “ That it shall 
5 Oi-o. 1 . c. 26. “ be lawful for all persons, as well strangers as natural-born sub- 
**4®*-^®* quantities of gunpowder whatsoever, pay- 

i.5Geo. 2. C. 32 ! ** duties for the same as by parliament 

21 Geo. 2 . c. 38. ** shall tf(^ limit(^; and that it shall be lawful for all his majesty’s 
29 Geo. 2 . c 16. « subjects of this his realm of England, to make and sell any 
“ quantities of gunpowder at his pleasure, and also to bring into 
“ this kingdom any quantities of saltpetre, brimstone, or any 
other material^ for the making of gunpowder: and that if any 
person shall |nit in execution any letters patents, proclamation, 
“ edict, act, order, warrant, '■f'straint, or other inhibition whatso- 
ever, wliercby the importation of gunpowder, saltpetre, brim- 
stone or other the materials aforementioned, shall be anywise 
“ prohibited or restrained, he shall incur pt fe/nunire.” 


3 Inst. 185. Sect. 12. By 21 Jac. 1. c. 3. s, 11, 12. “ Notliing in the said 
" act contained shall extend to any commission ^ grant con- 
cerning the digging, compounding, or making of alum, or 
** alum mines, &c. nor concerning the licensing of the keeping of 
“ any tavern or selling of 'wiiics, to be spent in the mansioii- 
house, or other place in the tenure or occupation of the party 
selling the same and a further provision is made in latter 
part of the statute for some particular grants to pailicular 
corporations and persons, as Newcastle upon Tyne, &c. 


Sect. IS. But it is said, that the said clause relating to alum 


3 InsU 185. 



T 


m 


Ch. 


was needless, because all such mines belong of course to the 
persons in whose grounds they are, and therefore no privilege 
concerning diem can be granted but in the king^s own ground. 

As to the Second Point, viz. In what manner illegal mo¬ 
nopolies may be suppressed. 

Sect. 14. By 21 Jac. 1. c. 3. s. 3. “All monopolies, and all 
“ such commissions, grants, and licenses, Sec. and all other things 
“ tending as aforesaid, and the force and valhiity of^lhem, ought 
“ to be, and shall be examined, heard, ti’ied, ^nd deftermined, by 

and according to the common laws of this realm, ^i^d, not 
“ otherwise.” v-. 

Sect. 15. In the construction of this clause it hath beenholdcn, a Inst. 183, ids. 
that all matters of this kind ought to be tried in the courts of 2 Atk. 484. 
common law only, and not at the council table, or in the Court of 
chancery, or any other court of like nature. (3) 

Sect. iG. And by 21 .lac. 1. c. 3. s. 4. “If any-person 
“ shall be hindered, grieved, disturbed, disquieted, or his goods 
" or chattels any way soixed, attaclicd, distrained, taken, carried 
“ away, or detained, by occasion or pretext of any monopoly, orft 
“ of any such commission, grant, or license, &c. or other matter^ 

“ or thing tending as aforesaid, and will sue to be relieved in any 
“ of the premises, he shall have his remedy for the same at the 
" common law, by action grouudod on the said statute, to be 
“ heard and determined in the king’s bench, common pleas, or 
“ exchequer, against the party by whom he shall be so hindered 
“ or grieved, Sec. or by whom his goods shall be so seized or 
“ attached, &e.. wherein every such person whicli shall be so hiii- 
“ (Icrod or grievisd, &c. or whose goods shall be so seized or 
" attached, &c. shall recover three limes so much as the damage 
“ wliicli he sustained by means of such liindcrance, &c. and 
“ double costs ; and in such suits, or for the spying onlclaying 
“ thereof, no essoin, protection, wager of law, aid prayer, privi- 
“ lege, injunction, or order of restraint, shall be in anywise 
“ prayed, granted, admitted, or allowed, nor any more than one 
“ imparlance: and if any person shall, after in^ice that the ac- 
“ lion depending is grounded upon the said illutute, cause or 
“ procure any action at the connnoii law grounded thereon to be 
“ stayed or delayed before judgment, by colour or means of any 
“ onler, warrant, power, or authority, save only of the court 
“ whei'ein sucli action shall bo depending; or after judgment shall 
“'cause or procure the i:xecutioii to be stayed or delayed, by 
“ colour og^cans of any order, warrant, power or authority, 

“ save only^ writ of error or attaint, that then the said person 
“ or persons so offending shall incur a proimmire." 

Sect. 

(3) Ctianccrj wilt never e-Atblisli a right claimed of right is to permit him upon his petition to use 
under <i.charter from the crow%l!li there iias been his name for the rqtcal of it in a scire faeim at the 
an actit^el law to try tiie right. 2 Atkjns, 484. king’s suit. 3 Lev. 231. Dyer, 197. 8 Coke, 
But it is the inkiest point of the Lord Chancellor's Prince’s Case, 11 Coke, 74. 3 Ventris, 314. 6 
jurisdiction tocanceitheking’s letters patent under Mod. 329. But questions concerning the effecls 
the Great Seal. 4 lust. 88. And where a patent and extent of letters patents can only be tried in 
is granted to the prejudice of the subject, titc king the kin^s courts. Cowp, 173. 

S S 2 
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s Insu 183. Sect. 17 . It is said, that the first branch of this last clause, re¬ 
lating to the delaying of causes of this kind before judgment, not 
only extendeth to the privy council, chancery, exchequer cham¬ 
ber, and the like, but also to those who shall procure any war¬ 
rant from the king for such purpose; and it is said, that the 
latter branch relating to the delaying of execution after judg¬ 
ment extendeth even to the judges of the court where the cause 
is depending. 

As to the Tiiinn Point, viz. In what cases the king may 
grant let'ers patent for the sole making and vending of any manu¬ 
facture, &c. 


1 Mod. 856. 

3 Keb, 792. 

3 Mod. 75. 
Lncas, 106,107. 


Sect. 18. It seems to be the better opinion, that the king may 
grant to particular persons the sole use of some particular em¬ 
ployments (as of printing the holy scriptures and law books, &.c.) 
whereof an unrestrained liberty might be of dangerous conse¬ 
quences. 


i* Sect. 19 . And by 21 .lac. 1. c. .3. s. 10. it is provided, “ That 
“ the restraints of that statute shall not extend to any letters 
** patent or grants of privilege concerning printing.” 


' Noy, 182, 183. Sect. 20. It seemeth clear, that the king may, for a reasonable 
time, make a good grant to any one of the sole use of any art in¬ 
vented or first brought into the realm by the grantee. 


Sect. 21. Also by 21 Jac. 1. c. 3. s. G. “No declaration in the 
“ statute mentioned shall extend to letters patents and grants of 
** privilege for the term of fourteen years, or under, of the sole 
“ working or making of any njauner of new manufactures within 
“ this realm, to the true and first inventor and inventors of such 
“ manufactures, which others, at the time of making such letters 
“ patents and grants, shall not use, so as also they be not con¬ 
trary to the law, nor mischievous to the state, by raising prices 
of commodities at home, or hult of trade, or generally incon¬ 
venient; the said fourteen years to be accounted from the date 
of the first letters patents, or grant of such privilege, but that 
the same shall be of such force as they shouldMbe if the said 
act had never been made, and of none other.” 

Sect. 22. It hath been resolved, that no new invention con¬ 
cerning the working of any manufacture is within the meaning 
of this exception, unless it be substantially new, aii|i not barely 
an additional improvement of an old one. 


Bdgbury w. ste. ^ hath bepn resolved, that a patent granted for 

piiens, 1 Salk, ''an old invention imported from abroad is good, provided it be 
entirely new in this kingdom. 

^3 Inst 184. Sect. 24. Also it hath been bolden, that a new invention to do 
10 Mod. 181 . 33 much work in a day by an engine, as formerly used to employ 

many 







Ch.^. 


Monbpolies. 




many li^ds, is not within the said exception, because it is incon* 
venient in turning so many labouring men to idleness, (a) u* 

Sect. 25. Also it scemeth clear, that no old manufacture in use 
before can be prohibited in any grant of the sole use of any such codb. i 25 .’ 
new invention. 

Sect. 0,6. And it is decided, that a patent is void if the specifi- Turner r. Win* 
cation is ambiguous, or gives directions which tend to mislead 
the public. 

As to the Foubth Point, viz. How far authors and book¬ 
sellers have an exclusive copy-right in literary works, I shall 
consider, 

1. For what length of time such copy-right may continue. 

0. How far the universities arc entitled to copy-right. 

3. In what manner copies are to be entered at Stationers’ 

Hall. 

4. In what manner such copy-right may be assigned. 

5. What shall be considered literary works, and what as pirat¬ 
ing a copy-right. 

(). What remedies are given to preserve this right. 

As to the first particular, viz. For what length of time such 
copy-right may continue. 

f Sect. 07. Copy-right was first given by 8 Ann. c. IQ. 
by which it is enacted, “ The author of any book or books, and 
“ his assignee or a.ssigiis, shall have the sole liberty of printing and 
" reprinting such book and books for the term of fourteen years, 

" to commence from the day of first publishing the same, and no 
‘‘ longer: provided always, that after the expiration of the said 
“ term of fourteen years, the sole right of printing or disposing of 
“ copies shall return to the authors thereof, if they are then living, 

“ for another term of tburtecn years.” 

This term of fourteen years was extended by the statute of 
54 Geo. 3.;|;. 156. s. 4., by which it is enacted. That the author 
of any booR, or his assignee, “ shall have the sole liberty of 
“ printing and reprinting such book or books for the full term of 
“ twetity-eight years, to commence from the day of first publishing, 

“ and. also if the author shall be living at the end of that period, 

“ for the residue of his natural life.” 

t Sect. 28. Upon the former stat. it has been decided, upon great The case of 
argument and deliberation, that the sole and exclusive copy-right MiUer®. Tay 
in perpetuity which was conceived to remain in authors, or their to*g 4 ir. 

assigns. 
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Msig^s, by the common law« after the pnblieatioa of th^.works, 
is taken away by the above statute, and that they have now no 
other right than that which the statute confers. 

Ld. Hardwicke, Sect. 2Q. It is said that this statute, being inten^d to secure 
g Atk. 143. property of books in the authors themselves, or thh purchasers 

of the copy, as some recompense for. their pains and labour in 
writing such works as may be useful to the learned world, shall 
not be considered as establishing a monopoly, and therefore ought 
to receive a liberal constructiou. 

As to the second particular, viz. How far the universities are 
intitled to copy-right. 

•f* Sect. SO. By 8 Ann. c. 19. s. 9. it is provided, ** That no- 
“ thing in the act contained shall extend, or be construed to ex- 
** tend, cither to prejudice or confirm any right that the univer- 
sities of Oxford and Cambridge, or the four universities in 
“ Scotland, or any of them, or any person or j)ersons have or 
'* claim to have to the printing or reprinting any book or copy 
•* already printed or hereafter to be printed.” 

Universities,&c. Sect. 31. And by 15 Geo. 3. c. 5.3. " The said universities of 

the*ole%lirof ** England and Scotland, and the colleges of Eton, Westminster, 
printing, &c. " and Winchester respectively, shall, at their several presses, have, 

** for ever, the sole liberty of printing and reprinting all" such 
“ books as shall at any time heretofore have been, or (having not 
** been heretofore published or assigned) shall at any time herC' 
“ after be bequeathed, or otherwise given by the author or author.s 
“ of the same respectively, or the representatives of such author 
** or authors, to or in trust for the said universities, or to or in 

“ trust for any college or house of learning within the same, or to 

** or in trust for the said four universities in Scotland, or to or in 
" trust for the said colleges of Eton, Westminster, and Winches- 
" ter, or any of them, for the purposes aforesaid, unless the same 
** shall have been bequeathed or given, or shall hereafter be be- 
** queathed or given, for any term of years, or other limited term; 
“ any law or usage to the contrary hereof in any wise notwith- 
** standing.” 

Persons print. Sect. SO.. By 15 Geo. 3. c. 53. Sv 2. it is further enacted, 

ing or sciling That if any bookseller, printer, or other person whatsoever, 

forfeit'the*ssn!!'' ** shall print, reprint, or import, or cause to be printed, reprinted, 
and also Id. for “ Of imported, any such book or books; or, knowing the same 
every sheet j “ to be SO printed or reprinted, shall sell, publish, or expose'to 
** sale, or cause to be sold, published, or exposed to sale, any 
such book pr books; then such offender or offenders shall for- 
' ** feit such book or books, and all and every sheet or sheets, being 
•* part of such book or books, to the university, college, or house 
** of learning, respectively, to w'hom the copy of such book or 
** books shall have been bequeathed or given as aforesaid, who 
" shall forthwith damask and make waste paper of them; and 
“ further, that every such offender or offenders shall forfeit one 

“ penny 
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penny for every sheet which shaU be fiMind in his, her, or their 
** custody, cither printed or printing, published or exposed to 
“ sale, contrary to the true intent and meaning of this act; the 
one moiety thereof to the king’s most excellent majesty, his 
‘‘ heirs and successors, and the odicr moiety thereof to any per> 
“ son or pti^bns who shall sue for the same; to be recovered in 
“ any of his majesty’s courts of record at Westminster, or in the 
court of session in.Scotland, by action of debt, bill, plaint, or 
“ information, in which no wager of law, essoin, privilege, or pro- 
tection, or more than one impuiiance, shall be allowed.” 

i" Sect. 33., But by 15 Geo. 3. c. 53. s. 3. it is provided, “ That 
“ nothing in this act sliall extend to grant any exclusive right, 
“ otherwise than so long as the books or copies belonging to the 
“ said universities or colleges are printed only at tlndr own print- 
‘‘ ing presses within the said universities or colleges respectively, 
“ and for their sole benetit and advantage; and that if any uni'' 
versity or college shall delegate, grant, lease, or sell their copy- 
“ rights, or exclusivt; rights of printuig the books hereby granted, 
“ or any part thereof, or shall allow, permit, or uutliorixe any 
“ person or persons, or bodies corporate, to print or reprint tlie 
“ same, that then tlie privileges hereby granted are to become 
** void and of no cifect, in the same manner as if this act had not 
** been made; but tlie said universities and colleges as aforesaid, 
shall nevertheless have a right to sell such copies so bequeathed 
“ or given as aforesaid, iii like maimer as any author or authors 
“ now may do under tlie provisions of tlie statute of the eighth 
“ ycai’ of her majesty queen Aiiiie.” 

•j- Sect. 34. By 15 Geo. 3. c. 53. s. 4. “ And whereas many 
persons may through ignorance oifeiid against this act, unless 
some provision bo madt; whereby the property of every such 
book as is intended by this act to be secured to the said universi¬ 
ties, colleges, and houses of learning within the same, and to the 
said universities in Scotland, and to the respective colleges of 
Eton, Westminster, and Winchester, may be ascertained and 
known; be it therefore enacted by the authority aforesaid, 
“ That nothing in this act contained shall be construed to extend 
“ to subject any boukscllep, printer, or other person whatsoever, 
“ to the forfeitures or penalties herein mentioned, for or by rea- 
“ .stm of tlie printing or reprinting, importing or exposing to sale, 
“ any book or books, unless the title to tlie copy of such book or 
'' books which has or have been already btiqueathed or given to any 
“ of the said universities or colleges aforesaid, be entered in the re- 
gister-bookof the company of stationers kept for that purpose, in 
“ such manner as hath been usual, on or before the twenty-fourth 
“day of June, one thousand seven hundred and^ seventy-five; 
“ and of all and every such book or books as may or shall here- 
“ after be bequeathed or given as aforesaid, be entered in sudi 
“ register within the space of two months after any such bequest 
“ or gift shall have come to the knowledge of the vice chancellors 
“ of the said universities, or heads of houses and colleges of 
“ learning, or of the principal of any of the said four universities 

respectively; 




one moiety to 
Ills niHje.sty, niul 
the uUicr to the 
ptusecutor. 


No person 8ul>- 
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“ respectively,; for every of which entries so to be'madeasafdre- 
*' said, thfe sum of sixpence shall be paid, and no more; vrhich 
“ said register-book shall and may, at all seasonable and Con- 
“ vcnient times, be referred to, and inspected by any bookseller, 
“ printer, or other person, without any fee or re^vffird; and the 
" clerk of the said company of stationers shall, whehr^nd as often 
“ as thereunto required, give a certificate under his hand of such 
“ entry Or entries, and for every such certificate may take a fee 
“ not exceeding sixpence.” 

If dork neglect t Sect. 35. By 15 Geo. .3. c. 53. s”. 5. it is further enacted, 

jn make « That if the clci’k of the said company of stationers for the time 
tt^iavc l^kTlw- ** shall refuse or neglect to register, or make such entiy or 

iiciii, &c. “ entries, or to give such certificate, being thereunto required by 

“ the agent of either of the said universities or colleges aforesaid, 
“ lawfully authorized for that purpose, then either of the said 
“ universities or colleges aforesaid, being the proprietor of such 
“ copy-right or copy-rights as aforesaid (notice being first given 
of such refusal by advertisement in the Gazette), shall have the 
“ like benefits as if such entry or entries, certificate or certificates, 
lia«l been <luly made and given ; and the clerk so refusing shall, 
for every such ofteuce, forfeit twenty pounds to the proprietor 
“ or j)roprietor3 o( every such copy-right; to be recovered in any 
of his majesty’s courts of record at Westminster, or in the 
“ court of session in Scotland, by action of debt, bill, plaint, or 
“ information, in which no wager of law, essoin, privilege, pro- 
" tectiori, or more than one imparlance shall be allowed.” 

lJnii(:iiioni + Sect. .30. And by 15 Goo. 3. c. 53. s.7. it is further enacted, 
ai tioiii,. “ That if any action or suit shall be commenced or brought 

“ against any person or persons whatsoever, for doing, or causing 
** to be done, any thing in purstinnce of this act, the defendants 
Gonoral issue. in such action nmy plead the general issue, and give the special 
“ matter in evidence; and if upon such action a verdict, or if 
" the same shall be brought in the court of session in Scotland, a 
“ judgment be given for the defendant, or the plaintift' become 
“ nonsuited, ami discontin-'o his action, then the defendant shall 
“ have and recover his full costs, for which he shall have the same 
“ remedy as a dcfeiulant in any case by law hath.” ^ 

As to the third particular, viz. In what manner copies are to 
be entered at Stationcrs’-Hall. 

Copies of books + Sect. 37. By 8 Ann. c. 19. s. 2. “ And whereas many per- 
to be c-iiicrerl goiis may, through ignorance, oflTend against this act, unless some 
tion in the rcgis- proviston be made whereby the property in every such book as is 
■r-book of the intended by this act to be secured to the proprietor or pro- 
Hiipiiiiy of therlof may be as.ccrtaiiied, as likewise the consent of 

uTbe i«!>l>vct- proprietor or proprietors for the printing or reprinting of 
ed at any time Such book or books may from time td time be known;” be it 
without fee. therefore further enacted, “That nothing in this act contained 
shall be construed to extend to subject any bookseller,printer, or 
“ other person whatsoever, to the forfeitures or penalties therein 

“ mentioned. 




Cb. S9- 


'^wopolmi ^3^ 

mentioned, for or by reason of the printing or reprinting of any 

book or books without such consent as aforesaid, unless the 

title to the copy of such book or books hereafter published, 

shall, before such publication, be entered in the register-book 

of the co^jpany of stationers, in sucli manner as hath been 

usual, whl3i register-book shall at all times be kept at the hall 

of the said company, and unless such consent of the proprietor 

or proprietors be in like manner entered as afore8aid,'for every 

of which several entries sixpence shall be paid, and no more; 

which said register-book may, at all seasonable and convenient 

times, be resorted to and inspected by any bookseller, printer, 

or other person, for the purposes beforenientioned, witliout 

any fee or reward; and the clerk of the said company of sta- Clerk of the 

tiouers shall, when aiul as often as thereunto required, give a company togive 

certificate under his hand of such entry or entries, and for every 

such certificate may take a fee not exceeding sixpence.” 

f Sect. 38, By 8 7\nn. c. ly. s. 3. it is provided, “That if Penalty of iIm: 
the clerk of the said company of stationers for the time being clerk refusing so 
' shall refuse or neglect to register or make such (*nlry or en¬ 
tries, or to give such certificate, being thereunto required by 
■ the author or proprietor of such cojiy or copies, in the presence 
of two or more credible witnesses, that then such person and 
persons so refusing, notice being first duly given of such re¬ 
fusal, by an ailvertiseincnt in the (iazettc, shall have the like 
benefit as if such entry or entries, certificate or certificates had 
been duly made and given; and that the clerks so refusing 
shall, for any such oli'enee, forfeit to the proprietor of such 
copy or copies the sum of twenty pounds, to be recovered in 
any of her majesty’s courts of record at Westminster, by action 
of debt, bill, plaint, or information, in which no wager of law, 
essoin, privilege, or protection, or more than one imparlance 
shall be allowed.” 

By the above in part recited statute of 8 Anne, c. 19 , certain 
regulations were enacted with respect to entering new works at 
Stationers’ Hall, and delivering copies for the use of certain pub¬ 
lic libraiics, which, by sect. 5., the publisher was directed to do, 
and the warehouse-keeper was to deliver them to the respective 
libraries, uifder certain penalties; these were repealed by the last- 
mentioned statute o4 Geo. 3. c. 15G, and other provisions sub¬ 
stituted in lieu thereof: for by sect. ‘2. of that statute, it is enacted, 

“ That eleven printed copies of the whole of every book, and of Eleven copies of 
“ every volume thereof, upon the paper upon which the largest 
“ number or impression of such book shall be printed for sale, the wanhouse- 
together with all maps and prints belonging thereto, which, keeper of the 
“ after the passing of this act, shall be printed and,published, on ^'J,’cra"^or*tlw' 
“ demand thereof being made in writing to, or left at the place nse ofthe1»li- 
“ of abode of the publisher or publishers thereof, at any time versity libraries,. 
“ witlrin twelve months next after the publication thereof, under 
" the hand of the warehouse-keeper of the Company of Station- 
“ ers, or the librarian, or other person thereto authorized by the 
“ persons, or body politic and corporate, proprietors or managers 
“ of the libraries following, viz. the British Museum, Sion College, 

“ the 
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“ the Bodleian lAhraryt Oxford, the Publk Library at CimbridBe, 
" the Library of the Faculty of Advocates at Edinburgh, the lA- 
“ braries of the Four Universities of Scotland, Trinity College 
“ Library, and the King’s Library at Dublin, or so many of such 
Warehouse- « eleven copies as shall be respectively demanded .jpu behalf of 
vw?he 'books* ** libraries respectively, shall be delivered by ^he publisher 
wlihin one " or publishers thereof, within one month after demand made 
month afU'r tie- “ thereof-in writing as aforesaid to the warehouse-keeper of the 
luand. « ggjjj Company of Stationers for the time being; which copies 

" the said warehouse-keeper shall and he is hereby required to re- 
" pcive at the Hall of J^^e said Conipanj, for the use of the library 
" fur which such deihwd shall be made within twelve months as 
“ aforesaid ; and the said warehouse-keeper is hereby required, 
‘‘ within one month after such book or vohiiuc shall be so dcli- 
“ vered to him as aforesaid, to deliver the same for the use of such 
“ libraiy; and if any publisher, or the warehouse-keeper of the 
said Conii)aiiy of Stationers, shall not observe the directions of 
Penally for not « tJiig therein, that then he and they, so making default itrnot 
directions of Ibis “ ‘l<’6''eriiig or receiving the said eleven printed copies as afore- 
act. " said, shall forfeit, besides the value of the said printed copies, 

“ the sum of live pounds for each copy not so delivered or rc- 
“ ceived, together with full costs of suit; the same to be reco- 
“ vered by the person or persons, or body politic or corporate, 
“ proprietors or managers of the library, for the use whereof such 
" copy or copies ought to have been delivered or received ; for 
'* which penalty and value, such person or persons, bodies poli- 
“ tic or corporate is or are hereby authorized to sue by action of 
“ debt, &c.” 


By sect. .‘J. the above libraries are only entitled to the addi¬ 
tional matter of a second edition, or any subsequent one. 


As to the fourth particular, viz. In what manner such cojiy- 
right may be assigned. 


Kii.'iplociv r. 
CiiHc, 4. Viii. 
Abr. 27U, 


Serf. P>0. It liath been determined that the author is not di¬ 
vested of the copy-right by his didivcring the manuscript of it to 
the printer to be printed, tor this is only an authority to the 
printer to print that edition ; and llicrefore the author may after¬ 
wards grant the copy-right to another person. , 


2 Hro.C.C. 80 . Sect. 4(). It hath also been determined, that if an author make 
an assignment of “ all his right and interest” in his work, he 
thereby transfers not only his uljsulute right for the first fourteen 
years, but also his contingent interest in the second term that 
may accrue to him on his being alive at the determination of the 
first. 

As to thefiftfi particular, viz. What shall be considered a literary 
work, and what a pirating of copy-right. 

Bachv. Jx>ng- d* Sect, 41. It has been determined, that a person who writes 
man, Cowp. jj sotiaui, or Other musical composition, is entitled to the cxclii- 

‘ sive copy-right of it under 8 Ann. c. 9.; for the recital of the 

statute says, " Whereas printers, booksellers, and other persons 

have. 


i ... 



Kave, of lote, frequently taken tke liberty of prtnUag^ repiiiuing, 

and puldkihing books and other writings, without the consent 
“ of the authors or proprietors of such books and writings, &c.” 
and therefore the statute is not confined to language and letters; 
and music is a science and may be written; that is, the com¬ 
poser’s ideal* may be conveyed by signs and marks, which is 
sufficient $ for, by a more narrow interpretation of the statute, 
algebra, mathematics, arithmetic, hieroglyphics, would be ex¬ 
cluded. 

t Sect, 4S?, It hath also been deterinin|d, that the publication Pope v. Curl, 
of an epistolary correspondence, either by thc permission of the ^ 
writer or receiver of the letters, is as much the subject of copy¬ 
right as any other literary work. 

t Sect. 43. The principal part of Mr. Gray’s poems had been Mason v. Miir- 
published many years; Mr. Mason republished them, with tin* ray.yBr.C. 
life of Mr. Gray, and introduced other poems of Mr. Gray’s, till 
then unpublished; and it was held that this was an original work, 
and that the author was entitled to copy-right tlicrein. 

t Sect. 44. But if an author publish a work, as, for instance, 2Dr.C.C. 8&. 
the translation of Dim Quixote, and another person publish the 
same work, only adding plates, the mere act of embellishing will 
not make the second publication an original work. 

t Svxt. 45. So also where a book of roads was printed in letter- Caman v. 
press, and it was republished before the eopy-riglit bad cxpinul, Bowles,sBr. 
with the great roads engraved on copper-plates, and the cross- 
roads in Iciter-jiress, it was decreed that this alteration did not 
make the whole of the second publication original, and an in¬ 
junction was granted ; but if a man make a new survey by actual 
measurement of the same roads, of which a survey is before 
published, a publication of the second sui’vey would be a new 
work, how similar soever it might be to the first jmblication. ' 

• 

t Sect. 4fi. It seems to be agreed, that the author of a real Barrow r. 
and fair abridgment of a work is intitlcd to the copy-right of it; Aik. 
for abridgments may with great propriety be called now books, 
because not only the paper and print, but the invention, learning, 
and judgment of the author is shewn in them; and in many cases 
abridgments are extremely useful, as Le .lournal des S^avans, 
and several others tliat might be mentioned, although in some in¬ 
stances they may prejudice the original work, by mistaking and 
curtailing the sense of the author: but when books are colourably Gik-s v. Wil- 
shortened only, as where a book called " Modern Crown Law” cox.g Aik.iti. 
appeared in fact borrowed almost verbatim from Hale’s Pleas of 
the Crown, only some old repealed statutes left out, and all the 
Latin and French quotittions put into English, it was held that 
the author was not entitled to any copy-right therein. 


t Sect. 47. So also where a second book no otherwise varies Ci'an* 

from 
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from the first than by leaving out certain parts, and only by that 
means shortening it, it has been held not to a fair abndgment, 
and that the author had no copy-right therein”. 

fledi*'AiubL " t Sect. 48. But extracts from a work may be published in a 
696. ’ magazine. 

Cuiman v. f Sect. 49. It hath been determined, that after a dramatic 
Rt*** 24 i ^ represented on the stage, and the copy-right of 

the drama sold by the author, the representation of the same piece 
on another stage is not a piracy within the 8 Ann. c. IQ*; for 
reporting any thing from memory can never be a publication 
within that statute. 

t Sect. 50. But it hath been determined, that if a dramatic 
author suffer his piece to be performed only by his particular 
permission, taking the copy from the prompter when the repre¬ 
sentation is over, but never print.s or publishes it, it is piracy 
to take down the piece in short-hand while it is representing, and 
to publish it, although the inaccuracies of the short-hand writer 
are corrected by the ntemory of the publisher. 

^ ^ writer of familiar letters retains a right 

Rep. 335 . ^ contents of his letters, and the person to whom they are 

sent has only a special property in them; and the sending does 
not give a license to any person whatsoever to publish them to 
the world, for the property of them subsists in the writer. 

As to the sixth particular, viz. What remedies are given to pe- 
serve copy-right. 

By 54 Geo. 3. c. 15G. s. 4. it is enacted, “ That if any book- 
“ seller or printer or other person whatsoever, in any part of the 
" United Kingdom of Great Britain and Ireland, in the Isles of 
“ Mail,'Jersey or Guernsey, or in any other part of the British 
dominions, shall, from and after the passing of this act, within 
“ the terms and times granted and limited by this act as aforesaid, 

“ print, reprint or import, or shall cause to be printed, reprinted 
“ or imported, any such book or bqoks, without the consent of 
" the author or authors, or other proprietor or proprietors of 
‘‘ the copy-right of and in such book or books, first had and ob- 
“ tained in writing; or knowing the same to be so printed, re- 
“ printed or imported, without such consent of such author or 
“ authors, or other proprietor or propric'tors, shall sell, publish 
“ or expose to sale, or cause to be sold, published or exposed to 
“ sale, or shall have in his or their possession for sale, any such 
“ hook or books, without such consent first had and obtained as 
** aforesaid, then such offender or offenders shall be liable to a 
special action on the case, at the suit of the author or authors, 

" or other proprietor or proprietors of the copy-right of such 
“ book or books so unlawfully printed, reprinted or imported, 

** or published or exposed to sale, or being in the possession of 
'* such offender or offenders for sale as aforesaid, contrary to the 
“ true intent and meaning of tliis act: and very such author or 
authors, or other proprietor or proprietors, shall and may, by 
*’ and in such special action upon the case, to be so brought 

“ against 


Macklin e. 
Richardson, 
Aiubler, 694. 
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** ^aiast’flui;h offender or offenders, in any court of record tn 
“ that part of the pid United Kingdom, or of the British domi- 
nions, in which ime offence shall be connnitted, recover such 
damages as the jury on the trial of such action, or on the cxe- 
“ cution of a writ of inquiry thereon, shall give or assess, together 
** with double costs of suit; in which action no wager of' law, 
essoin, privilege or protection, nor more than one imparlance, 

“ shall be allowed; and all and every such offender and offenders 
** shall also forfeit such book or books, and ail and every sheet 
“ being part of such book or books, and shall deliver the same 
to the author or authoss, or other proprietor or proprietors of 
“ the copyright of such book or books, upon order of any court 
" of record in which any action or suit in law or equity shall be 
“ commenced orprosecuted by such author or authors, or other pro- 
" prietor or proprietors, to be made on motion or petition to the 
said court, and the said author or authors, or other proprietor or 
proprietors, shall forthwith damask or make waste paper of the said 
“ book or books and sheet or sheets; and all and every such 
“ offender and offenders shall also forfeit the sum of three pence 
“ for every sheet thereof, either printed or printing, or published 
or exposed to sale, contrary to the true intciit and meaning of 
“this act; the one moiety thereof to the king’s most excellent 
“ majesty, his heirs and successors, and the other moiety theicof 
“ to any person or persons who shall sue for the same, in any 
“ such court of record, by action of debt, bill, plaint or inforina- 
“ tion, in which no wager of law, essoin, privilege, or protection, 

“ nor more than one imparlance shall be allow'cd: provided al- 
“ ways, that in Scotland such offender or offenders shall be liable 
“ to an action of damages in the court of session in Scotland, 

** which shall and may be brought and prosecuted in the same 
“ manner in whicli any other action of damages to the like 
“ amount may be brought and prosecuted there; and in any such 
“ action where damages shall be awarded, double costs of suit or 
“ expenses of process shall bo allow'ed.” 

By sect. 5. of the act, the title to the book must be entered 
within one mouth after the lirst day of sale, publication or adver¬ 
tisement, within the bills of mortality, or within three months if 
published in any other part of the United Kingdom, in the 
register bdbk of the Stationers’ Company, and a copy on the 
best paper delivered for the use of the British Museum, under a 
penalty in default of making such entry by the publisher of live 
pounds*and eleven times the price of the book, w’ith a proviso, 
that the default shall not affect the title to copy-right but only 
subject the person making default to the penalty. 

f Sect. 52. It hath been determined on the statute of Ann. that f * 
if a book basbeen pirated, and printed in Ireland, yet that will not ‘ 
excuse the vendor from the penalties of this act. , 

+ Sect. 53. So also it hath been determined, that an action l»rd MansfieM, 
may be brought, or an injunction obtained in a court of equity, ^ 
although the publication be not entered at Stationers’ Hall. 

•j- Sect. 
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f Stct* 54. By 12 Geo.2.c.36. s. 1. It shall not be lawful for 
" any person or persons whatsoever to inipoj^r bring into this 
** kin^lam for sale, any book or books first composed or written, 
" and^inted aitd published in this kingdom, and reprinted in any 
“ other place or country whatsoever; and if any person or per- 
** sons shall import or bring into this kingdom for s^e any printed 
book or bool« so first composed or written, and printed in this 
** kingdom, and reprinted in other place or countiy, as aforesaid; 
** or knowing the same to be so reprinted or imported, contrary 
to the true intent and meaning of this act, shall sell, publish, or 
" expose to sale any such book or books; then every such person 
** or persons so doing or ofiending, shall forfeit the said book or 
" books, and all or every sheet or sheets thereof; and the same 
" shall be forthwith damasked, and made waste paper; and 
further, that every such oliender or offenders shall forfeit the 
** sum of five pounds, and double the value of every book which 
" he or they shall so import or bring into this kingdom, or shall 
“ knowingly sell, publish, or expose to sale, or cause to be sold, 
** published, or exposed to sale, contrary to the true intent and 
** meaning of tliis act; the one moiety thereof to the king’s most 
excellent majesty, his heirs and successors, and the other moiety 
to any person or persons that shall sue for the same; to be re- 
" covered with costs of suit in any of his majesty’s courts of 
“ record at Westminster by action of debt, bill, plaint, or infonna- 
tion; in which no wager of law, essoin, or protection, or more 
" than one imparlance shall be allowed; and if the offence be 
“ committed in Scotland, to be recovered before the court of 
session there, by summary action: [irovided that this act shall 
“ not extend to any book that has not been printed or reprinted 
“ in this kingdom within twenty years before the same shall be 
“ inujorted.” 

‘f* Sci't. 55, By 12 Geo. 2. c. .'16. s. 2. it is further enacted, 
TJiat nothing in this act contained shall extend to prevent or 
“ hinder the importation of any book first composed or written, 

‘‘ and printed in this kingdom, which shall or may be reprinted 
** abroad, and inserted among otlier books or tracts, and to be 
sold therewith, in any collection where the greatest part of such 
“ collection shall have been first composed or written, and printed 
" abroad; any thing iii this smt contained to the contrery uotvvitli- 
standing.” 

•f" Sect. 5C). It hath been determined under this statute, that 
two penalties may be incurred on the same day, if the acts of sale 
are distinct. 

t Sect. 57 . By 34 Geo. 3. c. 20. s. 57. “ It shall not be 
" lawful for any person or persons whatsoever to import or bring 
into this kingdom, for sale, any book or books first composed, 

** written, or printed, and published in this kingdom, and reprinted 
" in any other country or place whatsoever; and if any person or 
persons shall import or bring, or cause to be imported or 
" brought into this kingdom, for sale, any printed book or books 
first composed, written, or printed and published in this king- 
“ dom, and reprinted in any other country or place as aforesaid, 

. or 
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" or shall koowingly sell, publish, expose to sale, or bavre in his, 

" her, or their posa fes siou for sale, any such book or books, then 
“ every such boo^lPd books shall be forfeited, and shall f^d may 
“ be seized by any officer or officers of customs or exci8e,1ind the 
same shall be forthwith made waste paper; and further, that 
“ every person and persons so offending, being duly convicted - 
“ thereof, shall for every such offence forfeit the sum of ten 
*' pounds, and double the value of-each and every copy of such 
“ bpok or books which he, she, or they, shall so import or bring, 

“ or cause to be imported or brought into this kingdom, or shall 
“ knowingly sell, publish,* expose to sale, or cause to be sold, 

“ published, or exposed to sale, or shall have in his, her, or their 
possession for sale, contrary to the true intent and meaning of 
" this act; and the cotniiiissioncrs of customs in England and 
“ Scotland respectively (in case the same shall be seized by any incise nwj 
“ officer or officers of the customs), and the commissioners of reward their 
“ excise in England and Scotland respectively (in case the same 
“ shall be seized by any officer or officers of excise), shall also 
reward the officer or officers who shall seize any such books 
“ which shall be so made waste paper of, with such sum or sums 
of money as they the said respective commissioners shall tiiink 
“ fit, not exceeding the value of such books; such rewards re- 
“ spcctively to be paid by the said respective commissioners out 
“ of any money in tlicir hands respectively arising from the duties 
by this act imposed: provided, that this act shall not extend to 
“ any book that has not been printed or reprinted in this kingdom 
“ within twenty years before the same shall be imported, nor to 
“ any book reprinted abroad, and inserted among other books or 
“ tracts to be sold therewith in any collection where the greatest 
“ part of such collection shall have been first composed or written 
“ abroad.” 


As to the Fifth Point, viz. How far engravers have an ex¬ 
clusive right to engravings. 

t Seel. .58. UyHGco. 2. c. l.'l. s. 1. it is enacted, “ That cveiy Property of 
‘‘ person who shall invent and design, engrave, etch, or work in for 

“ mezzotiuto or chiard oxciiro; *or from his own works and iiiveu- fourueii years. 
“ tions shall cause to be designed and engraved, etched, or worked 3 Wils. (». 

“ in mezzotiuto or chiaro osciiro, any historical or other print or 
“ [irints, shall have the sole right and liberty of printing and re- 
“ printing the same for the term of fourteen years, to commence 
“ from the day of the first publishing thereof, which shall be truly 
“ engraved with the name of the proprietor on each plate, and 
" printed on every such print or prints ; and that if any printsellcr Pfopricior's 
" or other person whatsoever, from and after the twmily-fourth 
" day of .I,une one thousand seven hundred and thirty-five, witliin pri„t. 

“ the time limited by this act, shall engrave, etch, or work as 
“ aforesaid, or in any other manner copy and sell, or cause to be 
“ engraved, etched, copied and sold, in the whole or in part, by others pirating 
" varying, adding to, or diminishing from the main design, or the same. 

“ shall print, reprint, or import for sale, or cause to be .printed, 
reprinted, or imported for sale, any such print or prints, or any ^ 

“ parts thereof, without the consent of the proprietor or proprie- 
" tors thereof first had and obtained in writing, signed by him or 

. them ■ 
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“ them respectively in the presence of two or more credible wit- 
“ nesses, or knowing the same to be so priiiM or reprinted, with- 
out.^e consent of the proprietor or propnipbrs, shall publish, 
sell^w expose to sale, or otherwise, or in^ any other manner 
“ dispose of, or cause to be published, sold, or exposed to sale, or 
** otherwise, or in any other manner disposed of, any such print 
“ or prints, without such consent first had and obtained as afore- 
“ said, then such offender or offenders shall forfeit the plate or 
" plates on which such print or prints are or shall be copied, and 
“ all and every sheet or sheets (being part of, or whereon such 
print or prints are or shall be so copied or printed) to the pro- 
“ prietor or proprietors of such original print or prints, who shall 
“ forthwith destroy and damask the same; and further, that every 
“ such offender or offenders shall forfeit five shillings for every 
“ print which shall be found in his, her, qr their custody, either 
“ printed or published, and exposed to sale, or otherwise disposed 
'' of, contrary to the true intent and meaning of this act; the one 
“ moiety thereof to the king’s most excellent majesty, his heirs 
“ and successors, and the other moiety thereof to any person or 
“ persons that shall sue for the same, to be recovered in any of 
“ his majesty’s courts of record at Westminster, by action of debt, 
" bill, plaint, or information, in which no wager of law, essoin, 
“ privilege, or protection, or more than one imparlance, shall be 
“ allowed.” 

Nottoextendto t Sect. 50, By 8 Geo, 2. c. 13, s. 2. it is enacted, “ That it 
purehas^ewof e « shall and may be lawful for any person or persons, who shall 
uri^iml'prapt^- " hereafter purchase any plate or plates for printing, from the 
tors. " original proprietors thereof, to print and reprint from the said 

plates, without incurring any of the penalties in this act mcn- 
“ tioned.” 

+ Sect. 60. By 8 Geo. 2. c. 13. s. 3. it is further enacted, 

" That if any action or suit shall be commenced or brought 
Limitation of ac- “ against any person or persons whatsoever for doing or causing 
“ to be done any thing in pursuance of this act, the same shall be 
“ brought within the space of three months after so doing; and 
" the defendant or defendants, in such action or suit, shall or may 
General issue. “ plead the general issue, and give the special matter in evidence; 

** and if upon such action or suit a verdict shall be given for the 
** defendant or defendants, • r if the plaintiff* or plaiifciffs become 
" nonsuited, or discontinue his, her, or their action or actions, 

“ then the defendant or defendants shall have and recover fid? 

" costs, for the recovery whereof he shall have the same remedy 
“ as any other defendant or defendants in any other case hath or 
" have by law.” 

+ Sect. 61. By 8 Geo, 2, c. 13. s. 4, it is further enacted, 

“ That if any action or suit shall be commenced or brought 
“ against any person or persons for any offence committed against 
“ this act, the same shall be brought within the space of three 
“ months after the discovery of every such offence, and not after- 
“ waids; any thing in this act contained to the contrary notwith- 
standing.” 

i* Sect. 62. By 7 Geo. 3, c. 38. s. 1. it is enacted, “ That all 
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** add every person and persons who shall invent or design, engrave, 
** etch, or work j^^j^zzotinto or cMaro oscuro, or from his own 
** work, design, bl^i^ntion, shall cause or proeure to be deigned, 
engraved, etched, or worked in mezzothUo or, chiaro os^^, any 
** historical print or prints, or. any print or prints, of any portrait 
oonversatbn, landscape, or architecture, map, chart, or plan, or 
" anyother print or prints whatsoever, shall have, and are hereby, 
** declared to have, the beneiit and protection of the said act and 
" this act, under the restrictions and limitations hereinafter men 
" tioned. 


mi 


i* Sect. 63. By 7 Geo.^. c. 38. s. 2. “ All and every person intitied to tin* 

" and persons who shall engrave, etch, or work in mezzotinto or 
chiaro oscuro, or cause to be engraved, etched, or worked, any &cc. * 

** print taken from any picture, drawing, model, or sculpture, 

“ cither ancient or modern, shall have, and arc hereby declared 
** to have, the benefit and protection of the said act, and this act, 

** for the term hereinafter mentioned, in like manner as if such 
** print had been graved or drawn from the original design of such 
graver, etcher, or draftsman; and if any person shall engrave, 
print, and publish, or import for sale, any copy of any such U’?' 
print, contrary to the true intent and meaning of this and the 
“ said former act, every such person shall be liable to the penal- 
ties contained in the said act, to be recovered as therein and 
" hereinafter is mentioned.” 

i* Sect. 64. By 7 Geo. 3. c. 38. s. 5. “ All and every the 
“ penalties and penalty inflicted by the said act, and extended, 

" and meant to be extended, to the several cases comprised in 
'* this act, shall and may be sued for and recovered in like mau- 
“ ner, and under the like restrictions and limitations, as in and by 
** the said act is declared and appointed; and the plaintiff or 
“ common informer, in every such action (in case such plaintiff or 
** common informer shall recover any of the penalties incurred by 
** this or the said former act), shall recover the same, together 
** with his full costs of suit.” 

+ Sect. 65. By 7 Geo. 3. 38. s. 6. “ The party prosecuting 

shall commence his prosecution within the space of six calendar 
** months after the offence committed.” 

i* Sect. 66’. By 7 Geo. 3. c. 38. s. 6. it is further enacted. The right in- 
** That the sole right and liberty of printing and reprinting, in- 
tended to be secured and protected by the said former act and for twMUy-clght 
“ this act, shall be extended, continued, and be vested in the re- years. 

" spective proprietors, for the space of twenty-eight years, to 
** commence from the day of the first publishing of any of the 
** works respectively hereinbefore and in the said former act men- 
" tioned.” 

t Sect. 67. By 7 Geo. 3. c. 38. s. 8. “ If any action or suit Limitation of 
“ shall be commenced or brought against any person or persons actions. 

" whatsoever, for doing, or causipg to be done, any thing in pur- 
** suance of this act, the same shall be brought within the space 
** of six calendar months after the fact committed; and the de- 
** fencUuit or defendants^ in any such action or suit, shall or may 
. VOL. I. T T ^ «plead 
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Full costs. 
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" plead the general issue, and give the special matter in evidence; 
“ and if, upon such action or suit, a verdict be given for the 

defendant or defendants, or if the plainti^^i|'|»laintii¥s become 
" nonsuited, or discontinue his, her, or their action or actions, 

then the defendant or defcadants .shall have and recover fidl 
“ costs, for the recovery whereof he sltall have the same remedy 
” as anyotlier defendant or defendants, in any other case, hath or 
“ have by law." 

t Sect.GS. By 17 Geo. 3. c.57. s. 1, it is further enacted "That 
" if any engraver, etcher, priiitselier, or other person shall, within 
" tl»e time limited by the aforesaid ticts, or either of them, 
" engrave, etch, or work, or cause or procure to be engraved, 
“ etched, or worked, in mezzolinto or chiaro osciiro, or otherwise, 
“ or in any otiicr manner copy in the whole, or in part, by vary- 
" iiig, adding to, or diminishing from, the main design, or shall 
" print, reprint, or import for sale, or cause or procure to he 
" printed, reprinted, or imported for sale, or shall publish, sell, 
" or otherwise dispose of, or cause or procure to be published, 
“ sold, or otherwise disposed of, any copy or copies of any histo- 
“ rical print or prints, or any print or prints of any portrait, con- 
" versation, landscape, or architecture, map, chart, or plan, or any 
“ other print or prints whatsoever, which hath, or have been, or 
“ shall be, engraved, etched, drawn, or designed, in any jiart of 
" Great Britain, without the express consent of the proprietor or 
" proprietors thereof lirst had and obtained in writing, signed by 
" him, her, or them respectively, with his, her, or their own hand 
" or hands, in the presence of, and attested by, two or iiiore cre- 
" dildc witnesses, then every suc.h proprietor or proprietors shall 
" and may, by and in a special action upon the ease, to be 
‘‘ broiiglil against the person or persons so oft'eiuliiig, recover 
" such damages as a jury on the trial of such action, or on the 
" execution of a writ of inquiry thereon, .shall give or assess, to- 
“ gether with double costs of suit.” 

‘I' SerL (){). It has been determined upon this statuic, that the 
words *■' invent,” “ his own invention,” do not confine the copy¬ 
right merely to works originating in the imagination of the artist, 
as allegorical or fabulous rcjn’cscntations; but that they mean the 
designing or engraving of any thing that is already in nature, as 
medicinal plants, buildings, houses, gardeii.s, &c. c. 

t Sect. 70. It has also been said by very high authority, that 
the words scnlpsit el delincatit added to the name of the person 
who prints the work, are sufficient to shew ♦hat person to he the 
proprietor. 

t Sect. 71. It was also doubted, whether the property did not 
vest in the engraver, designer, &c. though the day of the publica¬ 
tion be not annexed to the.foot of the print, compliance with that 
direction of the act being thought only necessary to make the 
penally accrue (a). But it has been determined, that the two 
conditions of the act, mz. the day of the first publishing the print, 
and the name of the proprietor thereof, must both of them be 
engraved and printed, in order that it may be known when the 
citclusive right of the proprietor ceases, and when and against 

whoin 



Cli. 

whom die person plating may be guilty of offendii^ s^ainat the 
act. 

i* Sect. 72. Arfiot. seems, that if it appear the date is anterior 
to the time when the person whose name the print bears became 
the proprietor of it, it is not within the protection of the act. 

t Sect'. 73. But it seems to be undecided, whether on the 
assignment of a print tlie name of the inventor, or tlie assignee, 
ought to appear. 

t Sect. 74. It hath also been determined, that the assignee of 
a print may maintain an action on 17 Geo. 3. c. 67. against any 
person who pirates it, and that in such action it is not necessary 
to produce the plate itself in evidence, but that the production of 
one of the prints taken from the original ]>lnte is sufficient; but 
the date must always appear on the print. 

As to the Sixth Point, viz. How far calico-printers have an 
exclusive right to their patterns. 

i' Sect. 75. By 27 Geo. 3. c. .38. s. 1. it is enacted, “ That 
" any person who shall invent, design, and print, or cause to be 
" invented, designed, and printed, and become the proprietor of 
“ any new and original pattern or patterns for printing linens, 
“ cottons, calicos, or muslins, shall have the sole right and 
“ liberty of printing and reprinting the same for the term of two 
“ months, to coinnieiice from the day of the first publishing 
“ thereof, which sliall be truly printed with the name of the 
“ printer or proprietors at each end of every such piece of linen, 
“ cotton, calico, or muslin; and that if any calico-printer, 
“ linen-draper, or other person whatsoever, from and after the 
“ first day of June, one thousand seven hundrfed and eighty-seven, 
'* within the time limited by this act, shall print, work, or copy, 
“ such original pattern or patterns, or cause to be printed, 
‘‘ worked, or copied, such original pattern or patterns, or shall 
print or reprint, or cause to be printed or reprinted, any such 
" pattern or patterns, and shall publish, sell, or expose to sale, or 
“ in any other manner disposed of or cause to be published, sold, 
“ or exposed to sale, or in any'olher manner dispose of, any linen, 
“ cotton, calico, or muslin, so printed, without the consent of the 
** proprietor or proprietors thereof first had ami obtained in writing, 
signed by him or them respectively, in the presence of two or more 
“ credible witnesses, knowing the same to be fio printed or re- 
“ printed without the consent of the proprietor or proprietors of 
“ such pattern, then every such proprietor or proprietors shall and 
“ may, if the offence be committed in England, by and in a special 
“ action upon the case, to be brought against the person or per- 
“ sons so offending, recover such damages as a jury on the trial 
“ of such action, or on the execution of a writ of inquiry thereon, 
" shall give or assess, together with costs of suit, in which no 
** wager of law, essoin, privilege, or protection, or more than one 
“ imparlance, shall be allowed; and if the offence be committed 
in Scotland, every such proprietor or proprietors shall and may, 
by an action to be brought before the court of session, or any 
" judge competent to try civil causes within his bounds, recover 
** such damages as the said court of session, or the««aid judge, 

T T 2 ^ " shall 
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but any person 
purch^ng 
plates from the 
proprietors may 
print therefrom. 


^aU give «r jassess, and for payment wl f decreevjdiall be 
itisued, with full costs of suit, on which | execution shall 
paifi as is competent by the laws mid pr Scotland in the 

like cases; provided nevertheless, that^ . and maybe law¬ 

ful for any person or persons who shall hereafter purchase any 
plate or plates, blodc or blocks, for printing, from the original 
proprietors thereof, to print, reprint, and expose for rale, or 
cause to be printed, reprinted, and exposed for'sale, iirbm the 
said plates or blocks, witliout being liable to any action on that 
account.” 


Mode of prose- Sect. 76. By 27 Geo. 3. c. 38. s.‘ 2. " If any action or suit 
fences ** commenced or brought against any person or persons 

‘ whatsoever, for any offence conunitted against this act, the same 
shall be brought within the space of six months after so doing, 
' and the defendant and defendants, in such action or suit, if 
brought in England, shall and may plead the general issue, and 
give the special matter in evidence; and if, upon such action 
* or suit, a verdict shall be given for the defendant or defendants, 
' or if the plaintiff or plaintiffs become nonsuited, or discontinue 
his, her, or their action or actions, then the defendant or de¬ 
fendants shall have and receive full costs; for the recovery 
whereof he shall have the same remedy as any other defendant 
or defendants in any other case hath or have by law; and if 
such action be brought in Scotland, and not insisted in, or if 
the defender be assoilzied, then the defender shall be intitled 
to full costs, for the recovery whereof he shall have the same 
' remedy as hereinbefore is given to the pursuer.” 


9. Forestalling, Ingrowing, and Regrating. 

For the better understanding the nature of forestalling, ingross- 
ing, and regrating, and other such like offences, 1 shall consider; 

1. How such offences are treated by the common law. 

2. How by statute. 

As to the First Point, viz. Hpw forestalling, ingrossing, arid 
regrating, are treated by the common law, I shall consider, 

1. What is esteemed an offence of this kind by the common 
law. « 


2. How such offence is punishable by the common law. 

As to the first of these particulars, viz. What is esteemed an 
offence of this kind at common law. 

<«)4SAs«.38. Sect. 1. It is said, that all endeavours whatsoever to enhance 
3 Imt. 195,196. the common price of any merchandize, and all kinds of practices 
^ indiciincut, apparent tendency thereto, whether by spreading 

Preseiiintent, false (a) rumours, or by {h). buying things in a market before the 
accustomed hour, or by buying and selling again the same thing 
ic) Crom. ra! ^ market, or by any other such like devices, are 

highly criminal at common law, and that all such offences an¬ 
ciently came under the general notion of forestalling, which in¬ 
cluded all liuds of offences of this nature. 


Sect. 
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Sect. 2 . And tihere can be no attempt of this kind but 
must be looked, a high offence against (he public, inas¬ 
much as it so tends to put a check'upon trade, to (he 

general inconveni^Wc^iof the people, by pitting it out of their 
power to supply theikselves with a commodity, without an un¬ 
reasonable expense, which often proves extremely oppressive to 
the poorer sort, and cannot but give last cause of complaint to 
therichest. 

Sect. 3. But it hath been resolved; that any merchant, whether 3 Inst 196. 
he be a subject or a foreigner, bringing victuals, or any other Summary, iSO, 
merchandize into the realm, may sell the same in gross, btit that 
no person can lawfully buy within the realm any merchandize in 
gross, and sell the same in gross again, because by such means 
the price will be inhanced, for the more hands any merchandize 
passeth through, the dearer it must grow, because every one will 
make his profit of it; and if such practices were allowable, a rich 
man might ingross into his hands a whole commodity, and then 
sell it at what price he should think fit; which is of such dan¬ 
gerous consequence, that the bare ingrossing of a whole commo¬ 
dity, with an intent to sell it at an unreasonable price, is an 
offence indictable at the common law, whether any part thereof c. Car. 23i, 
be sold by the ingrosser or not. 

Sect. 4. And so jealous js the common law of all practices of s Inst igr. 
this kind, that it will not suffer corn to be sold in the sheaf. Summary, lAf. 
perhaps for this reason, because by such means the market is in 
effect forestalled. 


As to the second particular, viz. In what manner offences of 
this kind are punishable by the common law. 

Sect, 5. It is said,' that by an ancient statute the offender was 
to be grievously amerced for (he first offence; for Uie second, to 3 inrt. 195. 
be condemned to the pillory; for the third, to be imprisoned; 
and for the fourth, to be condemtied to abjure the vill. And 
there seems to be no doubt, but that at this day all offenders of 
this kind are liable to a fine, and imprisonment, answerable to 
the heinousness of their offence, upon an indictment at common 
law. 

As to th^ Second Point, viz. In what manner these offences 
arc treated by statute. 

1 shall consider what particular provisions have been made 
relating to this matter. 

The particular provisions of this statute are five-fold. 

1 . The obliging aH victuallers to sell at a reasonable price. 

2 . The allowing all foreigners free liberty of importing and 

selling victuals. , 


3. The giving the great ofilicers of state a power to tax the 

price of victuals. ^ V 

4. The prohibiting conspiracies to raise the price of victuals. 

5. The prohibiting all forestalling, ingrossing, aK(|bregrating. 


As 
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How butchers 
selling un. 
wholesome meat 
are lo be pu¬ 
nished, vide 
1 vol. Rmuiing- 
ton's Statutes, 

р. 187. c. 7. 

By 4 Hen. 7. 

с. 3. they shall 
not kill beasts in 
wailed towns. 
By 31 Heii. 8. 

C. 8. they shall 
not kill calves 


As to the first particular, viz. The oblijgu^ all victuallers to 
sell at a reasonable price. 

Sect. 6. This depends upon G3 Edw. 3. c. 6. by which it is 
enacted, “ That butchers, fishmongers, regrators, hostlers, brew- 
“ ers, bakers, poulterers, and other sellers of all manner of 
victuals, shall be bound to sell the same for a reasonable 
price, having respect to the price that such victuals shall be 
*' sold at in the places adjoining; so that such sellers have mo- 
" derate gains, reasonably to be required, according to the dis- 
'* tance of the place from whence the .said victuals be carried; 
" on pain to forfeit double the value, &c. And the chief officers 
“ of towns are required to see this statute executed, on pain of 
“ paying the treble value of the thing sold, &c. 


but within the time prescribed. By 33 Hen. 8. c. 6. they are prohibited from keeping tan-houses. By 
1 Jac. i. c. 33. they are not to kill calves under live weeks old. By .5 Ann. c. 3-i. s. 3. they arc not to 
sell cattle to one anotlier in Loudon. By 7 Ann. c. 6. may sell dead calves or sheep. 


As to the second particular, viz. '^rite allowing all foreigners 
free liberty of importing and selling victuals. 

Sect. 7. By G Rich. 2. c. 10. and 11 Rich. 2. c. 7. and 1 
Hen. 4. c. 17- it is enacted, “ That all niamicr of aliens, being 
“ of the amity of the king, coming into any town of the realm 
“ with lish, or other victual, shall be uniler the king’s especial 
" protection, and may cut their lishes .and victuals in pieces, and 
“ in part, or in all, at retail, or in gross, as to them best shall 
“ seem, to sell and make their prolit, &c.” 


Sect. 3. By 14 Hen. (). c. t). “ If any man <li.stiirl> any alien 
“ to sell his li.sh in gross, or at retail, iu part or in whole, con- 
“ trary to the above-mentioned ordinauec.s, and thereof be duly 
“ attainted at the suit of the king, or of the parly, he shall forfeit 
“ ten pounds, &c.” 


Vide also 34 
lien. 8. c. 3, 
3.5 Hen. 8. c. 1. 
37 Hen. SI, c. 9. 
which enjoin 
that butcher's 
meat shall be 
sold by the 
pound, &C. 

But by 33 
Hen. 8. c. 11. 
it may be sold 
by weight oi 
otherwise. 


As to the third particidar, viz. The giving the great officers of 
state a power to ta.\ the pi ice of victuals. 

Sect. 9- This depeiuLs upon 25 Hen. S. c. 2. by which it is 
enacted, “That to remetl-.’ the frequent rise of the price of 
“ cheese, butter, capons, hens, chickens, and other necessary 
“ victuals for man’s sustenance, by iugro.ssing and regrating the 
" same; the lord chancellor and other high officers of state, &c. 
“ may, upon complaint of any enhancing of the prices of such 
“ victuals without ground or reasonable cause, in any part of the 
“ king’s dominions, set and tax reasonable p«*ccs of such victuahs: 
“ and that after proclamation made of such prices, all farmers, 
“ owners, broggers, and all other victuallers whatsoever, having 
“ or keeping any such victuals to the intent to sell, shall sell the 
“ same to such of the king’s subjects as will buy them at such 
“ prices as shall be taxed such proclamation, under the pains 
" to be limited in the said proclamation.” 


Sect. 10. But by 25 Hen. 8. c. 2. “ The officers of cities, 
boroughs, or towns-corporate, and all other persons having 
“ authority to set prices of such victuals, may set such prices in 
“ such manner as if the said act had not been made.” 




As 
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^ As to the fourth particular, viz. The prohibiting conspiracies 
to raise Uie pric^l^^ictuals. 

Sect. 11. ThisA^^nds upon 2 and SEdw. 6. c. 15. by which Vide 5 Eli*, 
it is enacted, “That if any butchers, brewers, bakers, poulterers, 4. 

“ cooks, coster-mongers, or fruiterers, shall conspire, covenant, 

“ promise, or make any oaths, that they shall not sell their 
“ victuals but at certain prices; or if any artificers, workmen, 

“ or labourers, do conspire, covenant, or promise together, or 
“ make any oaths, that they shall not make or do their works 
“ but at a certain price,or rate; or shall not enterprise, or take 
“ upon them to finish what another hath begun, or shall dd but 
“ a certain work in a day, or shall not work but at certain hours 
“ and times; every such person so conspiring. Sec. shall forfeit 
“ for the first offence ten pounds; and if he pay not the same 
“ within six days, shall suffer twenty days imprisonment; and 
“ for the second offence shall forfeit twenty pounds, 8tc. and 
“ and for the third, forty pounds, &c. And if any such conspi- 
“ racy, covenant, or promise, be made by any society, brother- 
“ hood, or coinpauy, of any craft, mystery, or occupation of the 
“ victuallers above-mentioned, with the presence or consent of 
“ the more part of them, that then immediately upon such act of 
“ conspiracy, &c. over and besides the particular punishment be- 

fore appointed, their corporation shall be dissolved; and that 
“ the said offences shall be deterinined at the assizc.s, sessions of 
“ the peace, or court Icet.” 

•j* Sect. 12. But by 2 Geo. D. c. M, “ No brewer, innkeeper, 

“ victualler, or other retailer of strong beer or ale, shall be .sued, 

“ impleaded, or molested by indiclinoiit, information, popular 
“ action or othcrw'ise, for advancing the price of strong beer or 
“ ale in a reasonable degree.” 

i* Sect. 1.3. And by 2 Geo. c. 14. it is also enacted, “That 
“ if any brewer, innkeeper, victualler, or retailer of beer or ale, 

“ shall mix, or cause, or sufi'er to be mixed in any vessel, tub, 

“ measure, or otherwise, any .strong beer, ale, or .slnmg worts, 

“ with any small beer or ssnall worts, or with water, after the 
“ gauge of such strong beer, ale, or strong worts shall have been 
“ taken by an officer of excise, he shall forfeit fifty pounds.” 

As to tlie fifth particular, viz. The prohibiting ail forestalling, 
ingrossing, and regrating. 

•f* Sect. 14. This depended chiefly upon 3 and 4 Edw'. G. c. 21 ., 

5 and 6 Edw. 6. c. 14. altered by 5 Eliz. c. 5. s. 13., Eliz. 
c. 12., and 1.3 Eliz. c. 25. s. 31. But it is recited by 12 Geo. .3. 
c. 71. " That it has been found by cxpeiience that the restraints 
laid by several statutes upon the dealing in corn, meal, flour, cat¬ 
tle, and sundry other sorts of victuals, by preventing a free trade 
in the said commodities, have a tendency to discourage the 
growth, and to enhance the price of the same; which statutes, 
if put in execution, would bring a great distress upon the inha¬ 
bitants of man;y parts of th>s kingdom, and in particular upon 
those of the cities of London and Westminster;” and thereupon 
it is enacted, “ That the 3 and 4 Edw. 6. c. 21., the 5 and 6 

Edw. . 
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“ Edw. 6. c. 14., the 2 ?ind 3 Philip and Mary, c. 3., the d EUz. 
“ c. 5. and c. 12., the 15 Car. 2. c. 8., aod; 4 ^,niuch of 5 Ann. 

c. 34. as relates to butchers selling cattle^ iedtye or dead, within 
" London and Westminster, and within ten miles thereof, and 
“ also all nets for the better enforcement of the same, being de- 
" trimcntal to the supply of the labouring and manufacturing 
** poor of this kindom, shall be, and the same are hereby de* 
“ dared to be, repealed.”-, 

2 Burn’s Jus- f Sect. 15. But as the statute of Edward the Sixth particu- 
ucc, 2;ji. larly^ describes the several offences of forestalling, ingrossing, 
and regrating, which still continue offences at common law, it 
may be of use to recite it, notwithstanding it is repealed, as it 
contains a parliamentary description of those offences. 

An indictnient "(• Sett. l6. By 5 and 6 Edw. 6. c. 14._ s. 1. “ Whoever shall 
must'chSr'"*^ ” cause to bc bought, any merchandize, victual, or any 

|.rc«slVihftthe “ other thing whatsoever coming by land or by water toward 

[oo.i's bought any market or fair to be sold in the same, or coming toward 

)'thc"nnrket®to " P®**' haven, crcek, or road, of this realm or Wales, 

Ik- hoki.*’^ “ h'om any parts beyond the sea, to be sold, or make' any bar- 

1 Rolie’s Rep. gain, contract, or promise, for the having or buying of the same, 
" or any part thereof, so coming as is aforesaid, before the same 
shall be in the market, fair, city, or port, &c. ready to be sold, 
" or shall make any motion by word, letter, message, or other- 
“ wise, to any person or persons for the enhancing of the price 
“ or dearer selling of any thing above-mentioned, or else dis- 
“ suade, move, or stir any one coming to the market or fair to 
“ abstain or forbear to bring or convey any of the things above 
“ rehearsed to any market, city, or port, &c. to be sold, shall be 
“ deemed—A FoKKS'rAiJ.KR.” 

Vitk'Owen, 135. “I- Sect. 17. By 5 and G Edw. G. c. 14, s. 2. “ Whosoever shall 

“ by any means regrate, obtain, or get into his hands or posses- 
sion in any fair or market, any com, wine, fish, butter, cheese, 

“ candles, tallow, sheep, lambs, calves, swine, pigs, geese, capons, 

“ hens, chickens, pidgeons, conies, or other dead victual whatso- 
“ ever, that shall be brought to any fair or market to be sold, and 
“ do sell the same again in any fair or market holden in tlie same 
“ place, or within four miles thereof, shall be taken for— A 
“ Regratoh.” «, 

Sect. 18. By 5 and 6 Edw. G. c. 14. s. 3. “ Whosoever shall 
“ ingross or get into his hands by buying, contracting, or pro- 
‘‘ mise-taking, other than by demise, grant, or lease of land, or 
" tithes, any corn growing in the fields, or any other corn or 
grain, butter, cheese, fish, or other dead victual whatsoever, 

“ within the realm of England, to the intent to sell the same 
" again, shall be reputed— An Unlawfui. Ingrosser.” 

In the construction of the' last-mentioned clauses, the follow¬ 
ing opinions have been holden. 

(a) 3 Inst, 105 , Sect. 19. I. That (fii) salt is a victual within the meaning of it, 
Cr”*C^^ because it is of necessity of itself for the food and health 

ro. ar. *.>i, man, hut also because it afeasoneth and maketb wholesome 
beef, pork, and other victuals, in which respect it seemeth itself 

to 
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to come under the do^on of victual, and seemeth to be so un¬ 
derstood by the of 13 Eliz. 1^. c. id, as appears from 

par. £1. of that starate. 

Sect. 20. II. That (a) such victual only as is necessary for the (a) s Inst. 195. 
food of man is within the purview of it; and therefore that ap- 
pies and cherries, and such like fruits, are not within the intent owen, m ’ 
of it; for the words are, corn or grain, butter, cheese, fish, or Cro. Jac. 214 . 
other dead victuals, which words are said to import the same as 
if it had been said, or other dead victuals of like quali^: also it 
is said, that there is not any thing prohibited within the statute, 
but what hath a proviso, how in some kind it might be brought; 
and therefore since there is not any such proviso for apples, that (b) Cro. Car. 
they never were intended to be restrained; and agreeably hereto 
it hath been holden, that neither (b) hops (1) nor (c)malt are ComO^sas," 
within the meaning of the statute. 1 Roll. 12 . 

Sect. 21. III. That the buying of corn, with an intent to make 
(d) starch of it, and then to sell it, is not within the said clause, ((i)Bridg.5,6. 
because it is not bought to be sold again in the same nature in 
which it was bought, but to be first altered by a trade or science, 
and then sold again. And for the like reason it seemeth to be .. 
the better (e) opinion, that the buying of corn in order to make Cro. ^r. bi. 
meal of it, and then to sell it, is no way within the said clause; Con. Ow. i35. 
and that the buying of (J") barley with an intent to make it into 
malt, and llien to sell it, had no need of the exception made for coa. 6w. 133 . 
it in the said statute. 


Sect. 22. IV. That there is no necessity in an information or 
indictment grounded on the said danse for iiigrossing any victual 
therein mentioned, to say(g) that the defendant did not come by (g')iJon. 15?. 
it by a demise of land. Sic. but that the defendant, if he have any 
such matter to allege in his defence, may give it in evidence. 

Sect. 23. V. That in every such information, &c. the words of 2 Leon. 35. 
the statute must be precisely pursued, and therefore that it is not 
sufficient to say, that the defendant bought so much corn, &c, 
because the words are, “ shall iugross, or get into his hands, by 
" buying, &c.” 

Sect. 24. And it is further enacted by the said statute of 5 and 
(3 Edw. 6. c.*l4. par. 4, 5, 6, “ That whoever shall offend in any 
“ of the things before recited, and be thereof duly convicted, 

" shall, for the first offence, suffer imprisonment for two months, 

and forfeit the value of the goods so by him bought or had; 

“ and, for the second offence, shall suffer imprisonment for one 
“ half year, and forfeit the double value of the goods, &c.; and, 

“ for the third offence, shall be set on the pillory, and forfeit all 
“ his goods, and be committed to prison during the king’s plea- 
“ sure.” 

Sect. 25. And from hence it seems clearly to follow, as well s Bub. sir. 
as from the general rules of law, that no informadon for any of Cro. Car. 38i. 

the 

• 'i 

( 1 } See the case of The King v. WaddingtoiR, Ann. c. 12. s. 24. by which brewers are prohibited 
(1 R. 143.) when the court decided hups to uaug any other bitter for their beer. 

DC a victual, paniculatiy since the statute of 9 
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6 Modern, 32. the above-mentioned offences against the said statute can be good, 
witliout shewing in certain the quantity of tlie tliii^ in relation to 
i lloil. n, t 2 . which the defendant is supposed to have incurred tlie penalty, not 
1 Jones, 320. only |}ecnuse otlierwise the judgment to be given on such an in- 
fonnation can never be pleaded in bar of any otlier, because it can¬ 
not appear that both of them were brought for the same thing, 
but also because it cannot appear to the court what forfeiture the 
defendant ought to incur, unless the extent of tlie oflence, which 
is to be the measure of it, be specially set forth. And for these 
reasons it hath been adjudged, that an information for ingrossing 
corn, the quantity whereof is expressed by the word cumulus only, 
is not good; yet it is said, that an indictment for ingrossing mag- 
mm quantitatem frumenli is suflicient. 

Of Regulating the Price of Victuals, 8j'c. 

The sUitutes against the offences of forestalling, ingrossing, and 
regraliiig, contained jiarticular exi'cptions to the general restraints 
which they imposed. These exceptions related to corn, butter, 
cheese, cattle, beer, cyder, iniim, llsh, wine, oil, sugar, salt. iisl>- 
inongers, \ictiiallcrs, butchers, |)uulterers, ba<lgers, drovers, les¬ 
sors, shipping, and c:astU's aiul towns-corporate. Of the foregoing- 
catalogue those exceptions wliich relate to fish, fishmongers, vic¬ 
tuallers, butcliers, poidterers, h-ssors, shipping and castles, and 
towns-corporate, are repealed. Hut as the intention of the legis¬ 
lature, both in miacting and in rejiealing these statutes, in accom¬ 
modation to the emergencies of diftermit periods of time, was to 
regulate the prici; of victuals, and to prevetit them from being ex¬ 
orbitantly raised upon, or improperly introduced to the public, by 
the respective dealers therein; 1 shall midtiavour to i’ollect tlu^ 
several statutes which relate to tlie regulation under the following 
arrangiiiient: 

I. As to the ineasme of corn, 

*2. As to bread. 

As to beer. 

4. As to blitter and cli! esc. 

5. As to cattle and buti hers. 

i 

(i. As U) fish. 

7. As to bacon and pork. 

8. As to hay and straw. 

!). As to fruit. 

to. As to honey and wax. 

11.: As to the measure of coals. (1) 

And First, As to tlie measure of com. 

t Sect. 1. By 22 Car. 2. c. 8. s. 2. “ Whoever shall sell any 
“ sort of com or grain, ground or unground, or any kind of salt, 

“ usually 

(1) Jt’i-’r the icgulation of Wood cut up for fuel, vide 43 Eliis. c. 14. 9 Ann. c. 13. and 10 Ann. c. 6. 
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" usually sold by the bushel, by any other than by Winchester 

measure, marked in his majesty^s exchequer,,and sealed us the 
“ act directs, containing eight gallons to the bushel, and no more 
“ or less, and the said bushel stricken even by tlie wood or brim 
*' of the same by the seller, shall forfeit forty shillings for every 
“ offence, on conviction, before one justice, by one witness; to Iw 
“ levied by the churchwardens, ike. by distress and sale; and in 
“ default, iraprisoumeut till [)aid.” 

t Sect. 2. By 22 Car. 2. c. 8. s. 3. “ If any mayor or other 
“ head officer shall knowingly permit the same, on conviction at 
" the sessions, he shall forfeit live potinds, half to the prosecutor 
“ and half to the poor, by distress, or imprisonment till paid.” 

t Sect. 3. By 22 and 23 Car. 2. c. 12. “ Whoever shall sell 
“ or buy any corn ground or nngrouud, or salt, by the bag with- 
“ out measuring, being thereunto required, or in any other nian- 
“ ner than as above directed, and that without shaking of the said 
“ bushel or measure by the buyer, shall forfeit, beside the above 
“ penalty, all the corn, grain, or salt, bought or sold contrary to 
“ tliis act, or the value thereof, to the })arty coni])laining.” 

t Sect. 4. By 22 and 23 Cai". 2. c. 12. “ TIu; proof shall lie 
“ upon the definidaut to make it appear by the oath of one vvit- 
“ ness that he sold or bought the same lawfully; or, if he fail, 

“ he shall tbrfeit as before-mentioned, and which shall be distii- 
“ bated by the justice, half to the poor and half to the informer.” 

t Sect. f). It has been d( cidod, that the object of the legislature lUx r. SI.ijoi, 
in passing the abova; statutes was to establish throughout the king- 
dom one measure <ndy, and therefore tliat they virtually abolish * ' ' 
the use of those customary measures which were used in particular 
])laces;(2) and that it is illegal to sell corn by any other measure 
than the Winchester measure. (3) 

Secondi.y, As to bread. 

The making and selling of it is regulated by 3 (jco. 4. c. 
for London and within ten miles of the jioyal lixchange; but as 
all the penalties are recc'ivablei before niagistiates, they tlo not fall 
properly within a work treating of l*leas of the Crown, ^^le 
reader is tlierefore referred to Burn’s Justice, whore all the pro¬ 
visions upoi^this subject will be found accurately detailed. 

'I'niUDLY, 


(S) It lias often been allcinpird flie legisla¬ 
ture to introduce an nniforniily of weiglils and 
meaiiures tliroiigliout tlio whole kingdoiu; but the 
ulteuipt has us often been defeated by the obsti¬ 
nacy and perverseness of interested iiidiridiials. 
It seems also to Imve been attempted in the very 
early times of oiir history, for we find in Flela tlic 
components of all the weights and measures of the 
kingdom. lie says that tlie bushel was formed 
thus;" Item scire ddiet nutvnrm et origiiimpunderum 
“ et menmranan, vt vermter et peijecte srial, </wm- 
“ turn blad' teneat bigem et qiUiMum BussEtLOM ; 
“ serf qumiiam non scire hoc paterint, nisi per nrtem 
“ pmidenm, ideo deponderibusest, wdend. Et sriend', 
“ qiwd per diseretionem disereticnan, Mins regni Av- 
“ gUaJmt metisura domiiii regis compositii, ridc^et 
“ per ilenur. Anglia, qui stkrlinc’ aprpeUaltur, et 
’’ lit rotimditsqui debk poiiderare triginta dvo granit 


“ frumeiiii mcdiiH'ihi, el mute rigmii denarii, fae' 
“ iinriam, el iliH'd.viiii nnenefacimit libram,el pondus 
" ,1(1(1 librarumJmmeuiifae’metmramjai(mU,et octo 
“ jidonaUr frumenli, far biissel' de qudnis octo eombtit 
" nmimuiie quarterinm," (lib. 2. c. 12. De Pondera 
el Meinuru.) 

(.'j) For the mode by which the averaged price 
of corn is to he ascertained, vide 10 Geo. 3. c. 39. 
and for the same in London and Essex, 21 Geo. 3. 
c. i)0. For regulalioiia respecting its importation, 
22 Car. 2. c. 13. 15 Car. 2. c. 7. 5 Geo. 2. c. 12. 
6 Geo. 3. c. 17. 13 Geo. 3. c. 43. 16 Geo. 3. c. 39. 
18 Geo. 3. c. 25. 19 Geo. 3. c. 29. For regulating 
its esportation, vide 1W. & M. c. 12, 1 Geo, c. 7. 
11 (Jco. 2. c. 22. 13 Geo, ,3. c. 43. s. 5. 14 Geo. 3. 
c. 6-1. 14 Geo. 3. c. 5. and 11. & 26. 16 Geo. 3. 
c. 37. 18 Geo. 3. c. 16. 31 Geo. 3. c. 30. 
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Thirdly, As to ale and beer. 

No coni|.osi»ion 1* Sect, 77. By 1 Will. 3. sess. 1. c. 24. s. 17. ** No common 
to be used. «« brewer or retailer of ale or beer shall use therein any molasses, 
coarse sugar, or any composition or extract thereof, on pain of 
forfeiting the said liquor, and also one hundred pounds, half to 
** the king and half to the prosecutor, if sued for in six months.” 

Pciiidty. t Sect. 78. By 10 & 11 \^il^_3. c. 21. s. 34. “ If any comnion 

“ brewer or retailer shall cbihmit the said ofience, or slmll receive 
" into his custody any quantity of the said materials exceeding ten 
" pounds, he shall forfeit one hundredf pounds, to be recovered 
** and mitigated by the laws of excise; and the servant or assistant 
“ therein, twenty pounds, in like manner; and in default of pay- 
** ment shall be imprisoned three months.” 

Sect. 79. By 9 Ann. c. 12. par. 24.26. “ No common brewer, 
** innkeeper, or victualler, shall use any broom, wormwood, or 
“ other bitter ingredient (to serve instead of hops) in any beer or 
" ale for sale (except infusing tlie same after it is brewed and 
“ tunned, to make broom or wormwood ale or beer), on pain of 
“ twenty pounds, half to the prosecutor, &c. to be levied by the 
" laws of excise.” 


N. B. As to en¬ 
hancing (he 
price of ale, &c. 
vide2&3Edw. 
6, c. 15. and 2 
f ico. 3. c. 14. 
before recited. 


Sect. 80. By 12 Ann. stat. 1. c. 2. No common brewer or 
“ retailer of beer or ale shall use any sugar, honey, foreign grains, 
“ Guinea pepper, essentia bina, coculus indicus, or any- unwhole- 
“ some ingredients, in the brewing of ale or beer, or mix any of 
“ them therewith, on pain of .£ 20, to be distributed, recovered, 
“ and mitigated as aforesaid.” 


Fourthly, As to the article of butter and cheese. 


Sect. 85. It is recited by 13 & 14 Car. 2. c. 26- ** That as butter 
is one of the principal commodities of the product of this king¬ 
dom, and is not only of universal use at home, but that great 
quantities are exported,” it is thereupon enacted, “That every kil- 
“ derkin of butter shall contain one hundred and twelve pounds, 
“ every tirkin fifty-six pound.<, and every pot fourteen pounds, 
“ reckoning sixteeut>unces to the pound, and exclusive of the tare 
“ of the kilderkin, tirkin, or pot; that new and old butter shall not 
“ be mixed; nor any whey-butter packed or mixed with butter 
“ made of cream, but that every package shall contmn file same 
“ quality throughout; that no butter shall be salted wifii any great 
“ salt, nor more small salt mixed with it fitan is necessary for its 
*' preservation, on pain of forfeiting the same, and six times the 
“ value of every different pound of butter.” 

Noble ti.i>urcl, t Sect, 86. And it hath been decided, that as the legislature 
4TcrinlU'p. has< Ordained by the above statute, thateveiy pound of butter shall 

contain sixteen ounces, a custom that eveiy pound of butter sold 
in a particular market-town shall weigh eighteen ounces, is bad. 

t Sect. 87. By 13 & 14 Car. 2. c. 20. s. 3. “ No persons 
“ whatsoever shall repack for sale any butter,, upon pain of dou- 
“ blc the value. And whoever shall pack butter, shall pack his 
“ butter into good and sul]|^nt casks, &c. and shall set upon 
“ every firkin and cask, when the same is thoroughly seasoned in 

“ water. 
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** water, a continuing visible mark of the lust weight of the empty 
“ cask, and, when filled with butter, die nrst letter of his chrisnan 
** and surname at length, with an irou brand, oir pain, of ten shil- 
lings for every hundred weight of butter, and so in proportion 
** for a greater or less quantity. And every potter shall set upon 
" every pot which he ^all make for the. pacbng of butter the just 
weight of such pot when burnt, and his Christian and surname 
' as aforesaid, on pain of one shilling, for every pot he shall omit 
' so to mark \ and every farmer packer of butter, two shillings 
' for every pot he uses so omitted to be marked, one half to the 
poor, the odier to the prosecutorj to be recovered by action of 
debt, indictment, information, or presentment (if commenced 
within four months after the sale), either in the sessions of the 
peace, or in the court of record of the place where the offence 
IS committed.” 

t Sect. 88. By 4 Will. & Mary, c. 7« " After the factor or 
buyer hath bought and contracted for the said commodity,! and 
approved by searching and weighing the same, if he think fit, the 
seller shall not be liable to any of &e penalties above specified; 
but the said factor or buyer shall mark the said butter, or the 
cask wherein it is, and in case the same shall be afterwards ex¬ 
changed or opened, the cask changed, or any bad butter mixed 
with good butter, or any otlier fraud be committed by the seller, 
the offender, on conviction by one witness before one justice, 
shall forfeit twenty shillings for every such firkin and oftence.” 

+ Sect. 89. And by 4 Will. & Mary, c. 7. to tlie end the trade 
for butter and cheese may not be engrossed by particular persons, 
it is enacted, That every warehouse-keeper, weigher, searcher, 

" or shipper of butter and cheese, at any port or place in this 
kingdom, shall receive all butter and cheese brought to them for 
“ any of tlie cheesemongers free of the city of London, or other 
** person making the said commodities, and shall take care and 
“ ship the same, witliout preference, on tlie next vessel for Lon- 
** don, unless the owners order the contrary, at the rate of two 
“ shillings and six-pence a load, and no more, on pain of ten shiJ- 
** lings for every firkin of butter, and five shillings for every wey of 
** cheese. And the said weigher shall keep a book of receiving 
** and shipping tlie same, &c.” (4) 

Fifthly, As to cattle, 8ic. 

i* Sect. 90. It is enacted by SI Geo. 2. c. 40. s. 11. “ That no 
** salesman or other broker *or factor, who shall be employed to 
" buy or sell any sort of cattle for otliers by commission, or for 
reward to be paid or taken by himself or any servant or agent, 

** shall, directly or indirectly, for his own account, buy any live ox, 

** bull, cow, steer, bullock, heifer, calf, sheep, lamb, or swine, in 

' “ London 

(4) By 3 Hen. 6. c. 4. 18 Hen. 6. e, 3. batter s. 9. the importation of foreign butter and clicesc is 
WM cheese raay be exported to any place.—By restrmned.— Bjr 8 Geo. 1. c. f7. the packing of 
9 Hen. 3. c. 8. the ww of cheese shall be of a cer* batter in the city Of York yi regulated.—By 17 
tain weight.—By 2 A. & Mary, c. 5. 13 Elia. Geo. 2. c. 8. the same at New Malton.—By 13 
c. 25. a. 20. a license ia to be granted 6a the ex- Geo. 3. c. 5. s. 2. clieese may be imported for u 
portation.—By 21 Jac.1. e.ft. justices ma^te- limited time, duty free, 
strain the purchaung of them.—'By 32 Car. 2iiKY. 
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Loudon, or widiin the bills of moilality, or at any place while 
" any such cattle shall be on the road, or be driving, bringing, or 
“ coining up, or offered to or for sale in London, or within the 
“ bills of mortality (other than such cattle which any such sales- 
“ man, broker, or factor, shall actually purchase for ^e necessary 
use or provision of his family, and shall actually use accordiug- 
“ ly); and that no such salesman, broker, or factor, shall sell or 
“ ex|>ose, or offer to or for sale, on his own account, in London, 
“ or within the bills of mortali^ eitlier by himself, or his servant 
“ or agent, any live ox, bull, cow, steer, bullock, heifer, calf, sheep. 
Iamb, or swine, upon pain, on every conviction, of forfeiting 
double the value of any live cattle which he shall so buy or sell 
“ on his own account; provided the prosecution be commenced 
within three tlays after the ott<;nce committed.” 

Sect. })1. “ On complaint imule on oath, the justice of tlic 
district is to summon, &,c. the oflender aiul the witnesses, and, 
“ on the parties appearing or not appearing, thereupon is to pro- 
“ ceed to hear the complaint in a summary way, and on non-pay- 
“ ment of the forfeiture on conviction is to issue his warrant for 
“ the liwyiug thereof by distress and sale, and for want of distress 
“ to commit the offender for any time not exceeding one month, 
“ nf)r less than ten days, unless payment be sooner made. And a 
witness refusing to be examined may be committed not exceed- 
“ ing ten tlays. Appeal may be made by the seller, if aggrieved, 
“ to tiu' cjuarter-stissions, on giving security and notice; and the 
“ determination of the sessions to be final.” 

Sixthly, As to I'ish, 1 shall examine, 

1. 'riie size and preservation of them. 

'2. The rules for fisiiiug in and near the sea. 

.‘3. Their iniportutiou. 

Viijc 2 Inst. t Sect. 9'i. It is said, that fishponds, or waters wherein fish 

aoo. are kept and nourished, being a matter of profit, and tending to 

the incieusoof victuals, any m m may of common right erect them; 
and it is diereftne provided \y 3 Eilw. 1. c. 20. " 'I’hat if any be 
*' attainted at the suit of the party of trespassing in parks or ponds, 

“ great and large anu nds shall be awarded, the offender suffer 
“ tlirc*' months’ •inprisuniuent, s j.ike line at the; discietioii of the 
" courl, and iiud surety not to offend again, ckc.” 

As to the First Particulaxi, viz. Of the si/e and preservation 
Of fish. 

•f" Seel. 93. It is enacted by 1 Geo. 1. stat. 2. c. 18. s. 14. “ Thai 
" no person shall cause any thing to be done in the Severn, Dee, 

“ Wye, Teame, Tees, Kibble, Mersey, Dun, Air, Ouse, Swale, 

“ Calder, Wharf, Eure, Daiweyit, or'Trent, whereby the spawn of 
“ any salmon, or any salmon not eignteen inches from the eye to 
“ the extent of the middle of the tail, shall be taken or killed ; or 
shall set any thing across the said rivers whereby the salmon 
“ may be hindered from passing up to spawn; or shall, from .31st 
July to 12th November, (^ii|i^ptin the Ribblc, where they may 
“ may be taken between the’ 1st January and 15th September), 

" take 
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' take any salmon of any kind; or shall after every 12th Novem- 
‘ her iish there for salmon witli any net less than two inches and a 
' half in die mesh, on pain of forfeiting the fish,( 17 ) uexts, and five ,. . 

' pounds, on conviction within one month, on view, confession, or sakiVVo 
' one witness, by distress, and to be distributed half to the in- ime the fisli, 
former and half to die poor: on default, hard labour for any 
term between one and three months, and such other corporal King, a Birn. 
punishment as die justice shall Uiink fit.” s^i. 

t Sect. 94 . By 1 Geo. 1. c. 18. s. 15. “ No salmon out of die 
said rivers shall be sent to London under six pounds weight, oh 
pain that the sender, buyer, and seller, shall forfeit five pounds 
and the fish, to be Iciicd and distributed on conviction as afore¬ 
said, or to suffer imprisomnent as aforesaid for three months, 
unless sooner paid. But by s. 17. an appeal may be to the next 
sessions.” 


t Sect. 95 . By l^l Edw. 1. stat. 1. c. 47. “ No salmon shall be 
" taken in any water where salmon are takem between 8th Sep- 
“ tember and the 11th of Novcnilicr; nor shall any young salmon 
“ be taken at mill-jiools (by 1.‘3 Rich. 2. s. 1. c. 19), in any other 
“ places from Mid-April to Midsummer, on pain of ha\ing the 
“ nets and engines burnt, fiir the tirstoffence; for the second,im- 
“ prisonment for a quarter of a year; for the third, a whole year; 

“ and so on, as the trespass sliall increase; and overseers shall be 
“ assigned (/>) to inquire of die same.” (i) 2 In 

t Sect. 9(). By l.‘l Rich. 2. stat. 1. c. 19 . “ No persons .shall 
“ put into any waters at any time of the year any nets called 
'* stalkers, nor any other engines whatever by wiiicli the fry or 
“ breed of s.ilmon.s, lampreys, or any other fish, may be destroyed, 

“ on pain .as aforesaid. And all waters in I^incasliire sh.all be put 
" into defence as to taking ofsalinon from Michaelmas to Caiidlc- 
“ mas, and in no other time of the year.” 


t Sect. 97 . By 17 liich. 2. e. 19 . “ 'I’lic justices of peace and 
“ the lord-mayiir of .London, on the "riianies and Medway, shall 
“ survey the offences iu both the acts last above-mentioned, and 
“ shall survey and .search all the weirs in such rivers, that they shall 
“ not be very straight for the destruction of such fry and brood, 
“ but a reasonable wideness aftiir the old assize used and acxiis- 
“ turned: aiid they shall appoint under-conservators, who shall be 
" swoni to make like survey, search, and punishment; and they 
“ shall inquire in sessions, as well by their office as at the infor- 
“ matioii of the under-coiiscrvators, of all defaults aforesaid, and 
“ shall cause them which shall be thereof indicted to come before 
“ them, and if they be thereof convict, tliey shall have iniprison- 
“ nieiit and fine at the discretion of the justices; and if the same 
“ be at llie information of an under-conservator, he shall have half 
“ the fine.” 


t Sect. 98. By 1 Eliz. c. f7. made perpetual by 3 Car 1. c. 4. Wlieiliertlip|io. 
"No person, of whatsoever state, degree, or condition, by any 
“ ways or means whatsoever, shall take and kill any young brood, offence^ ^i,ie 
" spawn, or fry, of eels, salmon, pike, or of any ottier fish; nor 2 Bnrii's.lustice, 
" shall take or kill any salmons or.;touts not being in season, nor t'*- 
“ any pike or pikerel not being m '^gth ten inches or more, nor 

“ any 
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*' any aalmpn not being in lengdt sixteen inches or more, nor any 
trout not being in length eight inches or more, nor any barbel, 
not being in length twelve inches or more; nor shall any fish be 
taken widi any manner of net, or by any other engine or device 
whatsoever, but only with a net or trammel whereof every mesh 
or mark shall be two inches and, half broad, angling ex- 
" cepted.” 

t Sect. 99- " But it is pro'^ed, that such nets and other en- 
" gines as have been used fof^the taking of smelts, loches, min- 
nows, bullheads, gudgeon^, or eels, may still be in all such 
places where such fish have been ubed to be taken and • killed, 
so that such persons do not take, kill, or destroy with such nets 
** any other fish, contrary to the meaning of this act.” 

i* Sect. 100. '* The lord-admiral of England, the mayor of 
** London, the lord of every leet in England or Wales, or, in dc- 
** fault of being presented to the leet, the justices 'of assize, &c. 
“ and all persons lawfully intitled to have any conservation of 
" rivers, streams, or waters, are empowered to inquire into offences 
against this act by the oaths of twelve men or more, and to hear 
" and determine the same within their respective jurisdictions; 
** and all fines, &c. resulting from the several convictions, shall be 
“ to the use of such persons as heretofore lawfully had or were 
** intitled to the same.” 

t Sect. 101. By 33 Geo. 2. c. 27. “No person shall take, 
“ or knowingly have in his possession either in the water or on 
“ shore, or sell, or expose to sale, any spawn, fry, or brood of fish, 
** or any uusizeable fish, or fish out of season, or any smelt not 
“ five inches long: and any person may seize the same, together 
“ with the baskets and package, and charge a consbible or other 
** peace-officer with the offender and with the goods, and shall 
‘ carry them before a justice, and on conviction before such jus¬ 
tice, the same shall be forfeited and flelivercd to such prose¬ 
cutor, and the offender shall besides forfeit twenty shillings, half 
to the prosecutor and half to the poor where the offence is com¬ 
mitted, on default, by distress, t 9 be committed to hard labour 
not exceeding three montiis, unless sooner paid. But the jus¬ 
tice may remit any portion equal to or witliin one half of the 
said penalty.” 

I. 

•f Sect. 102. By 2 Hen. 6. c. 15. “ If any person shall fasten 
“ any nets over rivers, to stand continually day and night, he shall 
“ foifeit five pounds.” 

-■'•As to the Second Particulak, viz. The rides for fishing in 
and near the sea. ' 

+ Sict. 103. By 3 .Tac. 1. c. 12. “ Any person who shall erect 
" aiiy new weir along die sea-shorte, or in any haven, harbour, or 
“ creeki' or within five miles of thelitnouth thereof, or shall take 
“ spoil or destroy any spawn, fry, brood, of any sea-fish, in any 
device whatsoever, shall forfeit ten {iounds for every offence, 

“ half to the king, half to .j^e h|fdnner; and if any person shall, 

“ within the distance of aforesaid, fish with any draw- 

“ net or drag-net under'^ipi^hches mesh, viz. one inch and a 

«half 
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half from knot to knot, except for the taking of smoul^ in Nor¬ 
folk only, or with any net with canvass or other engine or device, 
whereby the spawn, fry, or brood of sea-fish nfa^ be destroyed, 
shall forfeit the net and ten shillings, to be levied by distress. 
But it is provided, that not£mg in this act shall restrain the 
taking of herrings, pilchards, sprats, or laviderian, with nets of a 
lesser mesh; i further that it shall not extend to Angle- 
sea.” (5) 

+ Sect. 104. By 1 Geo. 1. st. ^c. 18. ** Whoever shall use at' 
sea upon the English coast any -haul-net, drag-net, or set-net, 
for catching any fish, except henings, pilchards, sprats or lavi¬ 
derian, of less than three inches and a half mesh, from knot to 
knot; or which hath a false or double bottom; or shall put 
one net behind another; he shall, on conviction before one jus¬ 
tice, on the oath of two witnesses, in one month after the offence, 
forfeit the. same and twenty pounds, half to tiie informer and 
half to the poor, by distress, and for want of sufficiency to be 
committed for twelve months, and the nets to be burnt: but 
ail appeal may be made to the next sessions.” 

f Sect 105. By 1 Geo. 1. st. 2. c. 18. “ If any person shall' 
bring to shore or expose to sale any fish less than the following 
sizes from the eyes to the extent of the tail, tiiz. hn*lt or Uirbot 
“ sixteen inches; brill or pearl fourteen; codlin twelve; whiting 
six; bass and mullet twelve; sole, plaise, aiul dab, eight; flouii- 
" dcr seven; he shall forfeit the fish to the poor, and twenty shil- 
" lings, half to the infonner, and half to the poor, to be levied as 
“ aforesaid, and for default or iiisnilieienry to bo severely whijipcd, 

“ and kept to hard labour from six to fourteen days. Appeal to 
“ next sessions.” 

t Sect. 106’. By 33 Geo.2. c.2. "Brett, turbot,brill,or pearl, 
altliough under the same dimensions, may be exposed to sale so 
“ as the same be not sold by retail for above six-pciice per pouiui; 

and if any greater price shall be demanded or taken, or such fish 
“ shall not be weiglied or measured if required, the same shall be ■ 
“ forfeited, and the ofl’onder shall pay twenty shillings, to be re- 
" covered, &,c. as before directed; and tlic money paid for the 
" purchase of such fish shall be returned to the party.” 

t Sect. lO'J^. By 9 Geo. 2. c. 33. s. 4. “No person shall take, 

" kill, or destroy, any lobsters on the coast of Scotland, from the 
" first of June to the first of September, on pain of five pounds, 

“ on conviction before two justices of the shire on the coast wltere- 
" the offence shall be committed.” (6) 

As to the Third Pahxjculab, viz. Respecting tlie importation - 
of fish. 

t Sect. 108. By 18 Car. 2. c. 2. " If any ling, herring, cod,^r 
" pilchard, salmon, eels, or c|pgcr$, taken by foreigners, shall he 
" imported or exposed to sa}er.an^ person may seize the same, to 
be divided equally between the infonner and the poor.” 

■> 

(5) For the preservation of fish in thS 
see 30 Car. 3. stat. l. c. 9. private act. 

(6) For furUier particulars relating to the 
VOL. I. 


offish within the hills of mortality, vide 10 and 11 
'.'Will. 3. c. 24. s. 11, 9 Ann. c. 36. 33 Geo. 3. 

c. 49. 29 Geo. 2. c. 39. 30 Geo. 2. c. 31. 

UU 


‘X." 






668 OFFENCJES AGAINST PUBLIC TEADE. Bk. 1. 

i* S^t, 109> By 1 Goo. 1. c. 18. and Q Geo. 2. c. 33, ** No 

fish taken by or received of any foreigner, except protestants 
“ inhabiting in England, shall be imported (except eels, stockfish, 
“ anchovies, sturgeon, botargo, or caveao, lobster, and turbot), 
" on pain of one hundred pounds, and the master of the vessel 
** fifty pounds, half to the poor, and half to the informer, who 
" shall sue in twelve months in any of the courts at Wesl- 
" minster.” (7) 

Seventhly, As to bacon and pork. 

i* Sect. 110. By 18 Car. 2. c. 2. “‘Ifany beef, pork, or bacon, 
•• for sale, shall be imported, they may be seized, and shall be for- 
“ felted, one half to the poor, and the other to the person who 
“ shall seize the same: and by the 20 Car. 2. c. 7. those who shall 
“ seize the same are indemnified.” 

+ Sect. 111. By 12 Car. 2. c. 4. s. 11. " When beef, pork, and 

bacon, do not exceed, viz. beef five }>ounds the barrel, pork six 
“ pounds ten shillings the barrel, and bacon sixpence a pound in 
“ price, at the ports from whence they arc laden, and at the lime 

of their lading, the same may be shipped, carried out, and ex- 
“ ported.” 

+ Sect. 112. By 22 Car. 2. c. 1.1. s. 4. “ Beef, pork, and bacon, 
" may bo exported by native or foreigner, although the same do 
“ exceed the prices above-mentioned at the ports, &c. at tlic time 
“ of their lading.” 

“t- Sect. 113. By 3 Will, and Maiy, c. 8. “ All sorts of beef, 
“ pork, or hogs’-flesh, may be exported into any part of the w't>rld 
“ in amity with the crow'ii, free from any custom or imposition 
“ whatsoever.” 

Vide 3 and 4 Sect. 114. By 4 Will, and Marj’, c. 5. s. 2. “ Four-pcncr- 

Wdl.andMaiy, ,t g},g|| jjg pj^jj ^.y^^y pound of bacon imported.” 

f Sect. 11.5. By 5 Will, and Mary, c. 2. s. 4. “ The said sum 
shall be paid from the first day of the session.” 

i* Sect. 116. And by 3 deo. 2. c. 20. s. l(i. “ Beef or pork 
“ salted w'itli foreign salt shall receive on exportation one shilling 
“ and sixpence per barrel.” 

Eighth i.Y, As to hay and straw. 

Sect. J17. It is enacted by 2 Will, and Mary, s. 2. c. 8. s. l(). 

“ That every truss of old hay brought or offi red to be sold within 
" the bills of mortality, between first August and first June, shall 
" contain and be the full weight td fifty^ix pounds at least; and 
“ that every truss of hay brought or offered to be sold, as aforesaid, 

** between first .Tune and first August, being new hay of that sum- 
" mer^s growth, shall be and^contam the full weight of sixty pounds, 

" and old hay of any former year's^growth, tlie weight of fifty-si.\ 

“ pounds as aforesaid; and if any hay shall be brought, or offered 
“ to be sold as aforesaid, whereof any truss shall be of less weight 

c. " than 

(7) For tliC law respecting the salting of fish, vi lum’s Justice, tit. “ Fish and Fisheries,” and for 

the British herring fishery, vide 2B Geo. 2. c. 14. 
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** than aforesud, the perscm so bringing or offering such hay to be 
** sold, shall forfeit for every truss, not being the full weight, 

** eighteen-pence.” 

t Sect. 118. By 31 Geo. 2. c. 40, ** All straw which shall be 
“ sold or delivered in, or brought to, or exposed to sale in London, 
or vvithin the bills of mortality, shall be sold and delivered in 
“ bundles or trusses, firmly bound up, and of the full tVeight of 
" thirty-six pounds of good and ^und straw, exclusive of any 
** otlier thing which shall be put therein; and whoever shall bring 
" into, or expose to sale, in Xiondon, or within the bills of mor- 
" talify, or in any place within the distance of thirty miles from the 
** extent of any part of the limits of the said bills of mortality, 

** when straw shall be sold in bundles or trusses, any bundle or 
“ truss of straw which shall be of less weight than thirty-six pounds 
of good and sound straw, or which shall be in the inside of a 
different quality or goodness from which on tlie outside it shall 
appear to be, shall forfeit twenty-pence for every offence, and tlie 
sum of one shilling for every bundle or truss of straw.” 

Sect. 119 . By 31 Geo. 2. c. 40. s. 2 and 3. ** Every truss of 
** hay shall be made up in like manner as the straw aforesaid, and 
such hay only as shall be good shall be dccined and taken to be 
“ the hay which is to make up the weight every truss of hay by 
" law ought to be; and also the pair of bands with which any truss 
“ of hay shall be bound, shall not exceed tlie weight of fi\e pounds, 

“ upon pain of forfeiting for every oft’ence one shilling.” 

t Sect. 120. By 31 Geo. 2. c. 40. s. 4. “ Whoever shall bind 
“ hay contrary to the directions of this act, shall forfeit three- 
“ pence for every bundle or truss of hay or straw, if objected to 
“ within twenty-four hours by the proprietor.” 

t Sect. 121. By 31 Geo. 2. c. 40. s. 5. " No person who shall N.B, For the 
act as a common salesman in selling hay or straw for any other 
‘‘ person tor gam or reward, or by commission in i.,oiidon, or respect to the 
“ within the bills of mortality, shall directly or indirectly buy any sale of 
“ hay or straw on his own account, other than what he shall pur- 
“ chase to spend for his own use ; and if any such person shall 10 Jectiom of 
buy any hay or straw on his own account to sell again, or shall the tux 
** sell in London, or within the bills of mortality, any hay or straw 
which shaH have been brought by him on his account, shall 
** forfeit one shilling for every truss.” 

Ninthly, As to fruit. 

t Sect. 122. By I Ann. st. 1. c. 13. s. 1. “ The measure com- 
" monly called water-measure shall be round, and in dimneter 
eighteen and a half inches within the hoop, and eight inches 
deep, and no more, and so in proportion for any greater or 
" lesser measure; and eveiy such measure by which apples and 
pears are sold, shall be hed|)ed as usually; and whoever' shall 
** buy or sell apples or pears by or witli any other measure, shall 
** forfeit ten shillings for eveiy offence, half to the ^former, and 
“ half to the poor, on conviction by one witness, before one magis- 
trate, to be levied by warrant of (M^ss. But this act shall not 

u u 2 * “ extend 
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'* extend to measureo sealed and allowed by tlie Company of 
“ Fruiterers of London, which are used in die said city, or within 
" three miles thereof.” 

Tenthly, As to honey and wax. 

t Sect. 123. It is enacted, by 23 Eliz. c. 8. " That who«ivor, 
“ ill the making and melting of wax, shall mix or mingle die same 
“ widi rosin, tallow, turpentine, or any other deceitful thing, to the 
*' intent to sell die same, or to offer the same to be sold or uttereii 
“ for wax, shall forfeit the same; and if die same shall hapfieu to 
" be sold before the corruption is discovered, the melter, niiiigler, 
" or corrupter, or the causer or procurer diereof, shall forfeit for 
“ every pound two shillings, half to the queen, half to the parly 
“ deceived, if he will sue for it, or any other person that will sue 
“ for the same in any of the queen’s courts of record.” 

t Sect. 124. By 23 Eliz. c. 8. s. 2. “ Every melter and maker- 
** up of unwrought wax shall have a stamp of the breadth of si\- 
" ])encc, wherein two letters shall be plainly graven, signitying his 
“ name and surname, with which every piece of wax shall bo 
“ printed or stamped triangle in three places, upon the outside of 
“ the upper part of every piece so melted and cast, on jiaiii to 
" forfeit die value of c\ery piece of cake sold, or oflered to be 
" sold, and not so stamped or marked.” 

t Sect. 125. By 23 Eliz. c. 8. s. 3. “ Whoever shall melt, mix, 
“ M'ork, or sell any wrought wax, or any stud' or wares wrought 
“ with wax, shall have a stamp or seal set to his work, that it may 
“ be known who were the workers thereof, on pain of forfeiting 
“ the same, half to the queen or party deceived, file, as before 
“ mentioned.” 

t Sect. 126. By 23 Eliz. c. 8. s. 3. “ All barrels, kilderkins, 

and firkins, filled vvith honey by the maker and filli;r, shall be 
“ marked with two letters standing for his name and surname, 
“ each letter of an inch an<l a half in length at h*ast, burnt upon 
“ die head of the cask witli a hot iron, upon pain of six shillings 
“ and eight-pence for every package sold, or oftered to be sold, 

“ and not so marked.” 

t Sect. 127. By 23 Eliz. c. 8. s. 4. “ Whoever shall fill and 
“ sell, or caused to be filled and sold, or ottered to^be sold, any 
“ barrel, kilderkin, or firkin, with honey, for or in the name of a 
" barrel, kilderkin, or firkin, containing less than thirty-two wine 
“ gallons the barrel, sixteen wine gallons th«. kilderkin, and eight 
“ wine gallons die firkin, shall forfeit for every half gallon so lack- 
“ ing, five shillings. And whoever shall corrupt the honey so sold 
“ with any deceitful mixture, shall forfeit the barrel or vessel, and 
“ the honey dierein, to be divided between the queen and prose- 
“ cutor.” 

f Sect. 128. By 23 Eliz. c. 8. s. 5. “ This act shall not extend 
*' to persons selling the wax of their own bees, in small pieces in 
" ojicn market, nor to servants employed by their masters in ming- 
ling, 8ic. so as they will cp^ss die same.” 

fSeit. 
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t SecL 129. And by 23 Eli2. c. 8. 8.5. « Whoever sliall couu- 
“ tcrfeit any of the stamps or marks above-mentioned, or shall 
“ use the marks of another, shall forfeit five pounds, to be rc- 
“ covered and divided as aforesaid, and for non-sufficiency of 
“ payment to be set on the pillory in the next market town, and 
“ sufier three months’ imprisonment.” 

Eleventhly, As to coals. 

t Sect. 130. By 12 Ann. st. 2. c. 17. ** Tlie coal-bushel shall 
“ be made round with a p^in and even bottom, nineteen and one 
** half inches in diameter, and to contain one Winchester bushel, 
“ and one quart of water; a brass standard of which bushel shall 
“ be kept in the exchequer.” 

■f* Sect. 131. By 16 and 17 Car. 2. c. 2. *' All sea-coal brought 
“ into tlie Thames shall be sold by the chaldron, containing thirty- 
“ six bushels heaped up, and according to the bushel sealed for 

that purpose at Guildhall, and so for a greater and lesser quan- 
“ tity; and all other sorts of coals, sold by weight and not by 
'' measure, shall be sold after the proportion of an hundred and 
“ twelve pounds avoirdupois to the hundred weight, upon pain of 
“ forfeiture, and of double the value, on conviction by one justice 
“ where the offence shall be committed, half to the prosecutor, 
“ and half to the poor, or to the surveyor of Uie highways, as the 
“ magistrate shall direct. 

The coal trade in Lond«)n and parts adjacent is regulated by 
the 17 Geo. .‘J. sess. 2. c. ()H. for the particulars of which the 
reatler is refered to Burn’s Justu'c, tit. “ Coals.” 


CHAP. XXX. 

OFFENCES AGAINST THE PUBLIC REVENUE. 


1. SMUGqjt.ING. 

2. Using forged excise paper, fraudulent permits, &c. 

3. Transposing stamps on plate. 

4. Tnking false oaths, when oath required by any act relative 
to the duties of excise. 

3. Embezzlement of public money by collectors. 


1. Smuggling. 

t Smuggling consists in bringing on shore, or in carrying from 4 Comm. io5. 
the shore, goods, wares, or merchandize, for which tlie duty has 
not been paid, or of goods of which the importation or exporta- 1 Comra. Sir. 
tiqn is prohibited. ’Fliis offence in productive of various mis- Bcccar. c, 3;t. 
chiefs to society. The public rcvelKie is thereby lessened; the ® 

fair 
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fair trader is injured, and the nation impoverished; rival and per¬ 
haps hostile states are thereby enriched; and the persons guilty 
thereof being hardeiied by a course of disobedience to and deliano: 
of law, behave so abandoned and daring as not to hesitate at being 
(o) 5 Geo. 1 . guilty of the greatest offences. It is therefore restrained by a 
c. 11. great variety of statutes («), which inflict pecuniary penalties, and 

9 Geo. 2. c. is! seizure of the goods, for clandestine smuggling ; and affix the 
13 & 14 Car. 2. guilt of fcloiiy vidth transportation for seven years, upon more 
c-11- ^ open, daring and avowed practices. 

8 Geo. 1. c. 10. ^ ^ 

1 shall consider, • 

1. Of the offences of smuggling, and resisting revenue-officers. 

2. In what ca.ses smugglers may be required, by proclamation, 
to surrender themselves. 


3. In what county the offence of smuggling may be tried. 

As to the First Point, viz. Of the offences of smuggling, and 
resisting revenue-officers in tlie execution of their duty. 


Persons passing f Sect. 2. By 8 Geo. 1. c. 18. s. 0. All and every person and 
persons who shall be found passing (knowingly and willingly) 
witbouuntry, with any foreign goods or commodities landed from any ship or 
and being uioro vessel, withoiit the due entry and payment of the duties by law 
charged thereon, in his, her, or tlicir custody, from any of the 
cere, "lo be coasts of tliis kingdom, or within the space of twenty miles of any 

transported. of the Said coasts, and shall be more than five persons in com- 
" pany, or shall carry any offensive arms or weapons, or wear any 
" vizard, mask, or other disguise, when passing with such goods or 
" commodities as aforesaid, or shall forcibly hinder or resist any of 
“ the officers of the customs or excise in the seizing or securing 
“ any sorts or kinds of run goods or commodities, shall be deemed 
“ and taken to be runners of foreign goods and commodities within 
" the meaning of tliis present act, and (being convicted of or for 
“ any of the said offences, for which he, she, or they so ''onvicted 
" arc by this present act declared to be deemed and taken to be 
" runu(.'rs of foreign goods and commodities) shall be adjudged 
" guilty of felony, and shall, ^br such his, her, or their offence, be 
“ transported as a felon to some or one of his majesty’s colonics 
“ or plantations in America, there to remain for tlie space of seven 
“ years.” 


t Sect. 3. By 9 Geo. G. c. 33. s. 10. it is recited, “ That divers 
dissolute and disorderly persons frequently appear in great gangs 
near the sea-coasts and the shores of navigable rivers, and in and 
about the towns and villages adjacent thereto, and in divers other 
tbof ar-uld^'ii' P^*^*** kingdom, carrying fire-arms or other offensive wea- 

iiMj* grant a ' terror of his majesty’s subjects, and the hind- 

warrant fur ranee of the civil officers, and the officers of the customs and ex- 
cise*, in the execution and discharge of tlieir dutj, and during their 
' abode there commit great spoil and devastation to the estates 

thereabouts, in order to be aiding and assisting in the clandestine 
running, landing, or carrying away prohibited and uncustomed 
goods, and to rescue the same, after seizure from the officers of the 

customs 


Any justice, on 
infurniation 
upon uath,t}iat 
tliree or inui • 
pci son: arc as- 
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custoWw Excise, and to mtdi for proper opportnnitiefi for tliat 
purpose; and that several officers of the revenue and others their 
assistants, have been wounded, maimed, and some of tliem mur> 
dered in the execution of their office, and great quantities of run 
goods have been rescued after seizure, and sherifis and other civil 
officers have been forcibly hindered from the execution of pro¬ 
cess and therefore enacted, " That upon information to be 
“ given upon oath before any one or more of his majesty’s jus- 
“ tices of the peace in any county, city, or liberty whatstwvcr, that 
“ any persons to the number of three or more are or have been 
“ assembled for any of thte purposes aforesaid, and are or have 
“ been armed with fire-arms or other offensive arms or weapons; 

“ such justice or justices of tlie peace shall and may grant his or 
“ their warrant to the constables, headboroiighs, and other peacc- 
“ officers whatsoever, or any of them, requiring such officer and 
“ officers respectively, to take to his and their sissistauce as many 
“ of his majesty’s subjects as may be tliouglit necessary for the ap- 
“ prehending all and every person and persons against whom such 
“ iufonnation shall be given as aforesaid, and such justice or jus- 
“ tices of the peace shall and may (if upon due examination he or 

they find cause) commit all and every or any of the said person coimiy gaul; 

“ and persons to the next comity gaol, there to remain without conviciion 
“ bail or mainprise until he, she, or tlicy shall be discharged by 
“ due course of law; and ail and every such person and persons, 7 jreaM. 

“ upon due proof of his, her, or their being assembled anti armed 

as aforesaid, in order to be aiding and assisting in the clandcs- 
“ tine running, landing, rescuing, or carrying away prohibited or 
“ uncustomed goods, and upon conviction of and for such offence, 

“ shall be adjudged guilty of felony, and shall be transported as a 
“ felon or felons to some or one of his majesty’s colonies or plan- 
“ tations in America, there to remain for tlie space of seven 
“ years.” 

t Sect. 4. By 9 Geo. 2. c. 33. s. 28. it is recited, " Tliat the Persotw forcibly 
punishment to which such persons as shall forcibly obstructor bin- 
der any officer of the customs or excise, being on board any ship, cers on boarU 
boat, or vessel, within the limits of any of the ports of this king- »bips,&c.in die 
dom, are liable by law, hath proved insufficient:” and therefore it S'officcsfto 
is enacted, " 'ITiat if gny officer or officers of the customs or e,\- bo tranjporicil. 
“ cise, being on board any ship, boat or vessel, within the limits 
“ of any of the ports of this kingdom, be forcibly hindered, op- 
“ posed, obstructed, wounded or beaten, in tlie due execution of 
“ his or their office or duty, by any person or persons w'hatsoever, 

“ cither in the day or night, all and every person and persons so 
“ forcibly hindering, opposing, obstructing, wounding or beating 
" the said officer or officers in the execution of his or their office, 

“ and all such as shall act in their aid or assistance, being convicted 
“ thereof, shall by order of the court before whom such offender 
“ or offenders shall bo convicted, be transported to some of his 
“ majesty’s colonics and plantations in America, for such term as 
“ such court shall tiiink fit, not exceeding seven years.” 

t Sect. 5. By 11 Geo. 2. c. 26. s. 2. " for laying a duty upon foSragaLt 
retailers of spiiituous liquors, and for licensing the retailers there- «ie said act, or 
of,” it is enacted, " That if any persons, to tlie number of five or 

more. 
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Arini’il persona 
<o the iiiiinhor 
of lliree, asM'in- 
bh'd to aa.sibt in 
llie illegal e\- 
jiorting or run¬ 
ning of goods, 
&c;. or iip|>(:ar- 
iiig in diaguiac 
will) such goods, 
or »lio shall re¬ 
sist, &c. odicers 
in tho execution 
ofthcirduty,arc 
giiiltjr of felony 
without beiicht 
i)f clergy. 


" more, shall, in a tumultuous and riotous manner, assemble them- 
" selves to rescue any offender or offenders against the said first- 
“ mentioned act; or to assault, beat, or wound any person or per- 
“ sons who sliitll have given, or be about to give, any information 
“ or evidence against, or shall have discovered or given evidence 
“ against, or be about to discover or give evidence against, seize, 
“ or bring to justice any person or persons offending against the 
“ said first-mentioned act; that then all and every person or per- 
" sons so assembling tliemsclves, and their aiders and abettors, 
" being thereof lawfully convicted, shall be, and be adjudged to 
“ be, guilty of felony; and every such' felon and felons shall be 
“ subject and liable to the like pains and penalties as in cases of 
“ felons; and the courts by and before whom he, she, or tliey 
“ shall be convicted, shall have full power and authority of trans- 
“ porting such felon and felons fis^ the si)acc of seven years.” 

t Sect. 6. By ly Geo. 2. c. 34. it is recited, " That divers 
dissolute persons have associated themselves, and entered into 
coiifetleracies to support one another, and have appeared in great 
gangs in several parts of this kingdom, carrying fire-arms, or other 
ofl'ensive weapons; and when so assembled, have been aiding and 
assisting in running, landing, or carrying away prohibited or un¬ 
customed goods, or goods liable to duties of excise, or in the illegal 
relanding of any goods or merchandizes, M'hich have been shipped 
or exported upon debenture or certificate, or in rescuing the same 
after seizure, or iu obstructing the officers of the revenue in the 
execution of their office, to the great discouragement of Uie fair 
trader, and the loss of the [rublic revenue: And Avlicreas several 
officers of the custoius and excise, and thi-ir assistants, have been 
wounded, nniiined, and some of them killed, when in the execu¬ 
tion of th«!ir office or otherwise, hy the said dissolute persons so 
associated and assembled as al'oresai*!, to the great terror of his 
majesty’s peaceable subjects, in defiance of the laws, and to the 
utter subversion of all civil auUiority and power whatsoever:” it is 
llierefbro enacted, “ That it any persons, to the number of three 
“ or more, armed with fire-'.nns or .other offensive weapons, shall 
“ be asscmblcii, in order to ho aiding and assisting in the illegal 
“ exportation of wool or other goods prohibited to be exported, or 
“ the carryiiig of wool or other such goods, in order to such ex- 
poi tation, or in the running, landing, or carrying away pro- 
“ hibited or nncustomod goods, or goods liable to pay any duties, 

" which have not been paid or secured; or in the illegal rcland- 
•' ing of any goods whatsoever, w liich have been shipped or ex- 
“ ported upon debenture or certificate; or in rescuing or taking 
“ away the same, after seizure, from any officer or officers of tho 
“ customs or excise, or other Ins majesty’s revenue, or other per- 
** son or persons employed by him or them, or assisting him or 
" them, or from tlie place where they shall 1)e lodged by him or 
them; or in rescuing any person who shall be apprehended fur 
“ any of the offences made felony by tliis or any other act, relating 
“ to the revenues of customs or excise; or in preventing the ap- 
“ preheuding any person who shall be guilty of any such offence; 

" or in case any persons to the number of three or more, so armed 
as aforesaid, shall be so aiding or assistmg; or if any person 

" shall 
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“ shall have his face blacked, or wear any vizard, mask, or other 
“ disguise, .when passing such goods, or shall forcibly hinder, 
“ obstruct, assault, oppose, or resist any of the officers of the 
“ customs or excise, or other his majesty’s revenue, in the seizing 
“ or securing any such goods; or if any person or persons shall 
“ maim or dangerously wound any officer of tlie customs or 
“ excise, or any other his majesty’s revenue, in his attempting to 
‘‘ go on board any ship or vessel, within the limits of any of the 
“ ports of tliis kingdom; or shoot at, maim, or dangerouly wound 
him when on board such ship or vessel, and in tlic due execution 
“ of his office or duty, tlieir every person so offending, being thereof 
“ lawfully convicted, shall be adjudged guilty of felony, and shall 
“ suffer death as in cases of felony without bciielit of clergy, (1) 
“ and tliat all and every person and persons who shall at any time 
“ be convicted of any of the offences aforementioned, within that 
" part of Great BriUiin called Scotland, shall for every such of- 
“ fence incur and suffer the pains of death and conliscation of 
“ moveables.” 


Under this statute the following determinations have been 
made. 

t Sect. 7. It seems agi'ced, that, in order t** bring an offender jjaiicj'’ 
within the penalties of tliis act, there must be an assembling of Drc. SKssion, 
three persons or more for the purpose of committing some or one 
of the offences described in the statute. ‘ 


1' Sect. 8. It is also said, (o) that to bring llie offenders within (“),Huicliin- 
tlie penalties of the ffrst clause of the above statute, tlicy must be q"* 
armed with offensive weapons; but it is also said, that it is not iic- (h) Fratiklyn’s 
cessary that every individual assembled should be provided with /'n* 
an offensivi' weapon (/i); and yet it seems (c) that it must appear 
on the trial that the prisoner was aimed w ith an offensive weapon. Cm. Law, s’ei. 

t Sect .!). It has also been said, that the weapons must be such 
;ls are calculated for the purposes of oft’ciicc; tliereforc where one 
man had only a common horsewhip, although all the rest of the p.'ssV. 
gang had iirc-arms, the Attorney-general declined to argue tlie 0. JJ. i78'>, 
point, amt the piisoncr was discliarged. So also a hatchet has 
been tliought no offensive weapon vvitliin tliis act, where it was p Va’o. 
tnily caught up mion the spur of the occasion, and belonged to the Cases in Cro. 
jirisoner in the W'ay of ins business. So also a large stick with three 
nutund prougs and a large head has been held no offensive weapon. 

But it is impossible for the law to draw a precise line w hich will 
hold in all cases as to .vvliut shall, or shall not, be called an offen¬ 
sive weapon. It must greatly depend on the circumstances of the 
case; for it would be going a great deal too far to say that nothing 
but guns, pistols, daggers, and instriimeiits of war should bo con¬ 
sidered as offensive weapons; bludgeons, clubs, and any tiling not 
ill common use, pokers, shovels, tongs, &,c. and even a common 
walking-stick, may be offensive weapons, according to the circum¬ 
stances which accompany the use of them. It is therefore a ques¬ 
tion of fact for the jury, whether tlie instrument was carried for the 
purposes of offence or not ? 

t Sect. 

(1) Scu pu«tea, tlie statute h'2 Geo. 3. c. 143* >» tercc iulliclinj' llic penally of deatli fur any aet 

fur reducing iutu unc act .all Uie pruvuions new dune in breacli of tlte revenue laws.’’ p. dCU. 
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HutcMiison’ii 
C'asc, Ca^f:s 
Cro. Law, 280. 


Any person wlio 
shall uhxtriivt 
any ollicer in 
seizing goods; 


or shall attempt 
to rescue the 
sayio; or shall 
damage any 
casks, &c. in 
which such 
goods shall hr 
coiitaiiird ; may 
be arrested, &:c. 


If any person 
shall maliciously 
shoot at any 
ship, &e. or any 
uflicer when iu 
execiitioii of 
duly, he shall 
sud'er death os 
a ieloil. 


t Sect. 10. It is said, that the third branch of the above statute, 
vix, or if aqy person shall have his face blacked, or wear any vi* 
“ zard, mask, or other disguise when passing with such goods,” 
has, apparently, no regard to the number of persons, nor to their 
being anned with offensive weapons; and therefore that an indi' 
vidu^ passing disguised with uncustomed goods would, in all pro> 
bability, be deemed within the penalties of the act; and also that 
tite fourth branch of the statute, viz. " or shall forcibly hinder, ob> 
“ struct, assault, &c.” being coupled by the word “ or” to the pre¬ 
ceding section, seems to be a clause that would reach any indivi¬ 
dual who shall forcibly hinder or obstruct a revenue-officer in the 
execution of his duty. But it is also said, that as the statute 19 
Geo. 3. c. 69. s. 10. has reduced tliis offence to a misdemeanor, 
tlic clause in the statute 19 Geo. 2. c. 34. is virtually repealed. 

t Sect. 11 . By 19 Geo. 3. c. 69. s. 10. it is further enacted, 
“ That if any person or persons whatsoever shall assault, resist, 
“ oppose, molest, obstruct, or hinder, any officer or officers of tlie 
“ customs or excise in due seizing or securing any coffee, tea, co- 
" coa-nuts, chocolate, foreign brandy, or other foreign spirituous 
“ li(]tiors, or any otlier goods whatsoever which by any oflScer or 
" officers of the customs or excise shall or may be liable to be seized 
“ by virtue of or in pursuance of any act now iu force; or shall by 
“ force or violence rescue, or shall cause to be rescued, any of the 
“ said goods, after the same shall have been seized by such officer 
" or officers as aforesaid, or shall attempt or endeavour so to do; 
“ or, after such seizure, shall cut, stave, break, or otherwise de- 
“ stroy or damage any casks, vessels, boxes, or package, wherein 
“ tlie same resj)ectively shall be coutaiued; it shall aud may be 
“ lawful to and for the officers of tlic customs and excise, and f»)r 
“ all persons acting in tlieir aid and assistance, to stop, arrest, and 
“ detain, all and every the person and persons so offending, and 
“ him, her, or them, forthwith to carry and convey before one or 
“ more of his majesty’s justices of the peace, near to tlie place 
“ whore the offence shall be committed or done; and the justice 
“ or juslices shall, if he or they see cause, commit the ])erson or 
“ perstu's, so brought before him or them, to the next county gaol, 
“ until the next geiuu al quarler-sessions of the peace to be holden 
“ for the same county or place, there to be tried aud dealt with as 
“ by tliis act is in hereinafter flirected.” ^ 

t Sect. 12. By 24 Geo. 3. c. 47. s. 11. it is further enacted, 
" That if any person or persons upon the shore, or on board 
“ any ship, vessel, or boat, shall maliciously shoot at or upon any 
“ ship, vessel, or boat, belonging to his majesty’s navy, or in tlie 
“ service of the customs or excise, within the limits of any port, 
" harbour, or creek of Great Britain, or within four leagues from 
“ any part of the coast thereof; or if any person or persons, being 
" on shore, or on board any ship, vessel, or boat, shall maliciously 
“ shoot at, maim, or dangerously wound any officer or officers of 
“ his majesty’s navy, or of ffie customs or excise, whether attenipt- 
“ iug to go on board, or being on board, or returning from on 
“ board any ship, vessel, or boat, or otherwise acting in the due 
“ execution of his or their duty on shore, or within the limits of 
“ any port,harbour, or creek of Great Britain, or within four leagues 

“ of 
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" of any part of the coast thereof; or shall maliciously shoot 
“ at, maim, or dangerously wound, any person or persons aiding 
*• and assisting such officer or officers in the execution of his or 
'* their duty as aforesaid; tlien every person so offending, and all 

and every person being aiding, abetting, or assisting therein, 

" shall, being tliereof lawfully convicted, be adjudged guilty of fe- 
“ lony, and shall suffer death as a felon without benefit of clergy.” 

t Sect. IS. By 24 Geo. 3. c. 47. s. 15. it is further enacted, Persons ob- 
" That if any officer or officers of his majesty’s navy, or in the ser- of 'the*" 

“ vice of tlie customs or excise, being on shore, or going on board, navy, &c. in the 
" or being on board, or returning from on board, any ship, boat, execution of 
" or vessel, within the limits of any of the ports of this kingdom, 

“ or widiin four leagues from the coasts thereof, shall be hindered, fore a justice, 

“ opposed, obstructed, or assaulted, in the due execution of his or w|>o eom- 
" their office or duty by any person or persons whatsoever, eitlier 
“ in the day-time, or night; all and every person or persons so 
“ hinilering, opposing, obstructing, or assaulting tlie said officer or 
“ officers in die due execution of his or their duty, and all such as 
" shall act in his or their aid or assistant^c, shall and may be car- 
" riled or conveyed before one or more of his majesty’s justices of 
“ the peace residing near to the place where such offence shall be 
“ committed; and such justice or justices shall, if he or they sec 
“ cause, commit such person or persons to the next county gaol, 

" there to remain until the next court of oyer and terminer, great 
“ session, or gaol-delivery, or until such person shall be delivered 
“ by due course of law; and in case an indictment shall be found 
“ against him or them, he oi they shall plead thereto, without 
“ having time to traverse the same, as is usual in cases of nrisde- 

meanors: and being duly convicted thereof, shall, by order of 
“ the said court before whom such offender shall be convicted, be 
“ sentenced to hard labour on the river Thames, or other navi- ' '' 

“ gable river ill that part of Great Britain called Bngland, for any 
“ term not exceeding three years, acconling to tlie directions of an 
“ act passed in the iiinetcenth year of his present majesty’s reign, i9Gco,3.c.7J, 
‘‘ intituled, ‘ An Act to explain and amend tlie laws relating to the 
“ transportation, imprisonment, and other punishment, of certain 
“ offenders,’ and as is by the said act directed for the punishment 
“ of persons convicted of grand larceny; or such court may order 
" such offepder to be committed to the common gaol, or house of 
“ correction, for any term not exceeding three years.” 

The statute 47 Geo. 3. s. 2. c. fit). “ for the more effectual pre- p„j„na making 
vciition of smuggling,” enacts (s. 34.) “ 'I'liat from and after the signals to smvg- 
“ passing of this act, no person or persdhs shall, after sun-set and 
" before sun-rise between tlie 21st of Stiptember and 1st of April, JJJhproise!gu[lty 
" or after the hour of eight in tlie evening and before the hour of ofamisde- 
“ six in the morning between the last day of March and the 22d 
“ day of September, make, or aid or assist in the making, any 
“ light, fire, flash, or blaze, or any signal by smoke, or by any 
“ rocket, fire-works, flags, firing of any gun or other fire-arms, or 
" any otlier contrivance or device, in or oti hoard or from any siffip, 

“ vessel, or boat, or on or from any pswt of the coast or shores of 
“ Great Britain, or within six miles of any part of such coast or 
“ shores, for the purpose of making or giving any signal to any 

“ person 
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" person or jxirsons on board any smuggling ship, vessel, or boat, 
“ whether such person or persons so on board of such ship, vessel, 
“ or boat, be or be not within sight or distance to see or hear any 
“ such liglit, fin;, flash, blaze or signal; and if any person or per- 
" sons shall, contrary to tire true intent and meaning of this act, 
“ make, or cause to be made, or aid or assist in the making, or be 
" jnesent for the purpose of aiding or assisting in making any such 
“ light, fire, flash, blaze, or signal, such person or persons so of- 
“ fending shall be guilty of a misdemeanor, and it shall be lawful 
for any officer or officers of tire customs or ex^se, or any otlier 
“ persoh or persons, to stop, arrest, and' detain the person or per- 
“ sons who shall so make, or aid or assist in the making, or who 
“ shall be present for the purpose of aiding or assisting in making 
“ any such light, fire, flash, blaze, or signal, and to carry and coii- 
" vcy such person or persons so oflending as aforesaid, before any 
“ one or more of his majesty’s justices of the peace residing near to 
“ the place where such oftence shall be committed, who, if he or 
" they sec cause, shall commit the offender or offenders to the next 
“ county gaol, there to remain until the next court of oyer and ter- 
“ miner, great sessions, or gaol delivery, or until such person or 
“ persons shall be tlelivered by due course of law : and in case an 
“ indictment shall be found or information filed against him or 
“ them, he or they shall forthwith plead thereto and shall be tried 
" thereon without having time to traverse the same, as is usual in 
“ cases of misdemeanor; and it shall not be necessary to prove in 
“ any such indictment or information, that any ship, vessel, or 
“ boat was actually hovering or off the coast or shore, or found or 
“ discovered to have been w ithin any limits or distiuices mentioned 
" in this act, or any act or acts passed for the prevention of smug- 
“ gling, and the offender or offenders, luing duly convicted thereof, 
“ shall, by order of the court before whom such offender or of- 
“ fenders shall be convicted, either forfeit and pay the penalty or 
“ forfeiture of one hundred pounds, or at tlie discretion of such 
" court be sentenced to or committed to the common gaol or house 
" of correction, there to be kept to hard labour for any term not 
“ exceeding one year.” 

MGco.;?.c.ii3. By statute 52 Geo. 3. c. I f‘3. intitled “ An act for amending 
and reducing into one act the piovisions conlaiiied in any law now 
in force imposing the }>enalty of death for any act done in breach 
of or in resistance to any part (2y of llie laws fir collecting his majes¬ 
ty’s 


(2) TliP slat, of 52 Gco. 3. c. 143. by sect. 1. 
enacts, " Tliat in all ca.'ses where any act done in 
“ obstruction <«■ ruMstance of the revenue laws 
“ would be feiony, without benefit of clergy, by 
" virtue of tlie said laws, or any of tlieui, siieli act 
“ sliall b-> taken to be felony, within benefit of 
“(Icrgy. unless the same sb^l be declared to be 
“ I'elony without benefit of clergy by that act,” 
The art tiien declares the followi^ offences to 
be wiilwut liciiufit of clergy; 1. The secreting, 
eiiibo/zling, he., of letters by .servants of the 
post-office, containing srz:uritirs for money. 2. 
Stealing letters from person', employed by post- 
office to carry letters, or from out of any post- 
office, or out of any bag oi mail; or being ac¬ 
cessary bcfoie the fact to such otfcnces; or buy¬ 
ing or receiving ,iay of the stolen securities. '3. 
I'orging the mark or hand of the receiver of the 


prefines i.t the alieuation office. 4. Forging, &c. 
certificiites for the redemption of the land tas. h. 
Forging, &c. any mark, stamp, dir, or plate, used 
under the direction oi tiic cnnnnissiuners fur nia- 
naging die duties on stamped vellum, parchment, 
or paper, denoting the payment of duties, or es- 
posiiig or selling any artirles knowing it to iiave a 
forged stamp. 6. Forging, &e. the stamps on gold 
and silver plate. 7. Making, £cc. frames fur making 
paper with the word “ Excise Ofeice” visible in 
the substance of the paper, without due appoint¬ 
ment and authority; or making any stamp or die 
to imitate the stamps used by die direction of the 
commissiimeiil'of excise in England or Scotland for 
marking permits. 8. Forging debentures for the 
payment or return of money, where tlie same arc 
reipiired by the excise laws. 9. Assisting in stuug- 
gling in the luauner above set forth. 


■—" \ 
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ty’s revenue b Great Britain^ it is enacted, " That if any persons, 
“ to the number of three or more, armed will lirc-anns or other 
" offensive weapons, shall hereafter, within Great Britain, or 
“ vtithin the limits of any port, harbour, or creek tliercof, or within 
“ the Isle of Man, or within the limits of any port, harbour, or 
“ creek tliereof, be assembled in order to be aiding and assisting 
“ in tlic illegal exportation of wool or other goods prohibited to 
" be exported; or in the carrying of wool or other such goods in 
“ order to such exportation; or in the illegal running, iamiiiig, or 
“ carrjiiig away pt'phibitcd or uncustomed gomls, or good.s liable 
“ to pay any duties wbchvhall iiotha\e been paid or secured; or 
“ in the illegal rclandiug of any goods whatsoever, which shall have 
“ been shipped or exported upon debenture or certiticate, or from 
“ any warehouse wherein such wool or other goods shall have been 
“ deposited under any act of parliament for the securing the home 
“ cousumptloii duties thereon; or in rescuing or taking away any 
“ such wool or other goods as aforesaid after seizure from any offi- 
“ ccr or officers of the customs or excise, or other officer or officers 
“ aiitliorized to seize the same, or other person or persons employ- 
“ ed by him or them, or assisting hmi or them, or from the place 
“ wiicre the same sliall have been lodged by himiyr them; or in rivs- 
“ cuing any person who shall have been ajipreheuded for any of tlie 
“ offences made felony by an act relating to the revenues or customs 
“ or excise of Groat Britain, or in preventing the apprehending any 
“ person who shall have been guilty of any such offence; or in case 
“ any persons, to the iumiber of three or more, so armed as afore- 
“ said, shall hcri'al'ler within Great Britain, or within the limits of 
“ any port, harbour, or creek thereof, or within the Isle of Man, or 
“ within the limits of any port, harbour, or creek thereof, be so aiding 
“ or assisting; or if any person sliull maliciously shoot at or upon 
“ any ship, vessel, or boat, belonging to his majesty’s navy, or in the 
"service of the customs or excise, williin the limits of any port, 
“ harbour, or creek of Great Britain, or witliin the IsleofMan.or 
' ‘ within the limits of any port, harbour, or ci-eok tliereof, or in any 
" port of the British or Irish Channels, or on tlie high seas w ithin 
" one hundred leagues of the coast of Great Britain or Ireland; 
“ or if any person sliall, either on shore or on tlie water, witliin 
“ the limits last aforesaid, maliciously shoot at, maim, or danger- 
“ ously wound any officer or officers of his majesty’s army, navy, 
“ marines, militia, or volunteers, or any other his majesty’s military 
“ or naval forces, or of the customs or excise, or any other person 
“ or persons aiding or assisting any such officer or ofliccis when 
“ acting in the due execution of his or tlicir duty imder any of the 
powers, authorities, and provisions of any act relating to the 
“ revenues of customs or excise of Great Britain, or of any act for 
“ the prevention of smuggling; every person so offending, and 
“ every person aiding, abetting, or assisting therein, shall, being 
“ thereof convicted, be adjudged guilty of felony, aud shall suffer 
“ death as a felon, without benefit of clergy; aud every such of- 
“ fence which shall be committed witliin any port, harbour, creek, 
“ haven, or roadstead, of Guernsey, Jersey, Alderney, Sark, or 
“ Man, respectively, the sapie may ami sliall be inquired of, 

“ tried, and determined in the said islands lespeetively; and every 
“ such offence committed elsewhere out of the United Kingdom 

“ may 
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may and shall be inquired of, tried, and determined in any 
“ county of the United Kingdom; and every such offence com- 
mitted within England, Saitland, or Ireland, respectively, may 
and shall be inquired of, tried, and determined within such part 
“ of the said United Kingdom in which offence shall have been 
“ respectively committed, but (3) in any county or shire of such 
“ part of the said United Kingdom, in such manner and form as 
“ if tlie offence had been committed in the county or shire in 
" which tlie same shall be inquired of, tried, and determined." 
Sect. 11. 

By 58 Geo. 3. c. 143. s. 12. where aiiy person is charged before 
any justice of the peace or other competent person, upon oath, 
with being guilty of assembling in the' illegal manner described, 
and of shooting, maiming, or wounding, in any case where the 
officer or any one assisting him is killed, the information is to be 
certified by the justice or person taking it to one of his ma¬ 
jesty’s principal secretaries of state; who is forthwitli to lay the 
same before his majesty in council; and thereupon his majesty, 
if he shall so think lit, may require the offender, within sixty 
days, or such other time as he shall think proper, after publica¬ 
tion of such order in the London Gazette, to surrender himself 
to the lord chief justice of the court of king’s bench, or any 
other justice of the king’s bench, or any justice of the peace, or 
other person competent to bike such surrender. By the same 
clause his majesty may further direct the order for surrender to 
be proclaimed by the sheriff in the county where the offence 
was committed, or if not committed in any county, by the sheriff 
of the county near where the offence was committed. And the 
clerks of the privy council are to cause such order to be forth¬ 
with inserted in the London Gazette, and the publication of the 
order for surrender to be repeated once a week, until the ex¬ 
piration of the sixty days, or such further time as is appointed 
by the onier for the surrender; and tlie sheriff is to make pro¬ 
clamation of the order witliin fourteen days after the receipt of 
it in two market towns, on market days, between the houfs of 
twelve and two, and cause a copy of the order to be affixed in 
some public place in each of such market towns; but if there 
is but one market town in the county, then in such one market 
town and some other place of general resort. If the party ac¬ 
cused surrender himself^ he {> to be committed to jA'ison, to be 
dealt with according to law; but if he shall not surrender him¬ 
self within the time so limited, or shall, after surrender and be¬ 
fore trial, escape from justice, such person shall, from the day 
appointed for such surrender, be adjudged a person attainted of 
felony, and shall suffer death as a felon, without beuelit of 
clergy. 

As to the Second Point, viz. In what cases smugglers may be 
required, by proclamation, to surrender themselves. 

t Sect. 14. By 19 Geo. 2. c. 34. s. 2. " And for the more easy 
and speedy bringing the offenders against this act to justice,” it is 

enacted, 

(3) The !»ef here seems inaccurately worded, probably some words were omitted in the draft, or in 
tlie original ])iii)ting. 
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enacted, “ That if mj person or persons shall be charged \trith being Prnouidiarged 
" guilty of any of tlie offences aforesaid, before any one or more of 
“ his majes(y’s justices of the peace, or before one of his majesty’s 
justices of the court of king’s bench, if the offence be commit* 

“ ted in England; or before the lord justice general, or one of the 
“ lords of justiciary, or any one or more of his m^esty’s justices of 
“ the peace in Scotland, if the offence be committed in Scotland; 

“ by information of one or more credible person or persons upon 
“ oath, by him or them to be subscribed, such justice of the peace, . 

“ or justice of tlie king’s bench, or lord justice general, lord jus- cmiy’hifwn”. 
" tice clerk, or Idftl of justiciary, respectively, before wh^m such tion tu one of 
“ information shall be made as aforesaid, shall furtinvith certify ““‘-''■etaf'M 
“ under his hand and seid, and return such information, to one of ^ iM*iaMe"bc- 
the principal secretaries of state of his majesty, his heirs or sue- fore king in 
cessors, who is hereby required to lay the same, as soon as con- 
“ veniently may be, before his majesty, his heirs or successors, in Jnade”o!^offen- 
" his or their privy council ; whereupon it shall and may bo lawful di-r’s surrender 
" for his majesty, his heirs or successors, to make his or their »n40dajs; 

“ order, in his or their said privy council, thereby requiring and 
" counnanding such offender or offenders to suiTender him or 
" themselves within the space of forty days after the first publica- 
" tion thereof in the London Gasjette, to the lord chief justice, or 
" any other of his majesty’s justices of the court of king’s bench, or 
“ to any one of his majesty’s justices of the peace, if the offence he 
“ committed in England; or to any of the lords of justiciary, or to 
" anyone of his majesty’s justices of the peace in Scotland, if tlie 
ofi'ence be committed m Scotland ; who is hereby required, and coiumit- 
“ upon such offender or offenders surrendering him or tlicinselvcs, w'H'out 
“ to commit him or them, without bail or mainprise, to the county 
“ gaol, or to the gaol or prison of the place where he or tliey shall 
“ so surrender, to tlie end that he or they may be forthcoming to 
“ answer the offence or offences wherewith he or they shall stand 
“ cliarged according to due course of law; which order tjie clerks 
** of his majesty’s privy council shall cause to be fortlivvitli printed 
“ and published in the two successive London Gazettes, and to be 
“ forthwitli transmitted to the sheriff of tlie county where the of- Onicr lo be 
“ fence shall be committed, vrho shall, within fourteen days after 
“ the receipt thereof, cause the same to be proclaimed behveen and transmitted 
“ the hours of ten in the morning and two in the afternoon, in the to the sheriff, 

“ market-iilaces, upon the respective market-days, of two market- '1^" *’’.**' 

“ towns, m the same county, near to the place where such offence 
*' shall have been committed; and a true copy of such order shall Copj to be 
“ be affixed upon some public place in such market-towiis: and affixed in 
" in case such offender or offenders shall not surrender him or SSem 
" themselves, pursuant to such order of his majesty, his heirs or surrendering, 

" successors, to be made in council as aforesaid, he or they so neg- to hecon- 
" lecting or refusing to surrender him or themselves as aforesaid, ^’S,hout dcr^f 
“ or escaping after such surrender, shall, from the day appointed 
“ for his or meir surrender as aforesaid, be adjudged, deemed, and 
" taken to be convicted and attainted of felony, and shall suffer King’s bench, or 
“ pains of death, as in case of a person convicted and attained justices ©foyer 
“ by verdict and judgment of felony, without benefit of clergy, if 
“the offence be charged tO'Miavc been committed in England; execution. 

^ and shall be adjudged, deemed, and taken to be convicted of a 

" capital 
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" capital crime, and shall sufFer the pains of death and confiscatipiT 
“ of moveables, as in case of a person found guilty of a capital. 
“ crime, and under sentence for the same, if tlie offence be charged 
“ to have been committed in Scotland; and that it shall he lawful 
“ to and for the court of king’s bench, or the justices of oyer and 
“ terminer, or general gaol delivery, for the county or place where 
“ such j)crson shall be, to award execution against such offender 
“ and offenders, in such manner as if he or they had been con- 
“ victed and nttainted-in the safti court of king’s bench, or before 
“ such justices of oyer and terminer, or general gaol-delivery re- 
" sj^ectively, if the offence be charged to have been committed in 
** England; and that it shall be la^ul for the court of justiciary, 
" or the lords of justiciary, in their ci^uits, to award execution 
" against such offender and off'enders, m such manner as if he or 
“ they had been found guilty and condemned in the said court of 
“ justiciary, or in tlie circuit, respectively.” 

Ifaay person be f Sect. 15. By 24 Geo. 3. c. 47. s. 12. “ For the more easy 
an*^oiR-nc'^' speedy bringing the offenders against this act to justice,” it 

Se by enacted, “ That if any person or persons shall be clnirged with 
this act, “ being guilty of any of the offences aforesaid, made felony by this 
“ act, before any one or more of his majesty’s justices of tlie peace, 

“ or before one of his majesty’s justices of the court of king’s bench, 

“ if the offence be committed in England or Wales, or within tlie 
limits of any of the ports thereof, or within four leagues of the 
“ coasts thereof; or before any one of the lords of justiciary, or 
" the judge of the high court of admiralty, or .any judge ordinary, 

“ or judge admiral, deputy, or substitute, in Scotland, if the offence 
“ be committed within Scotland, or within the limits of any port 
“ of that part of Great Britain called Scotland, or within four 
“ leagues of the coast thereof, by information of one or more cre- 
dible person or persons upon oath, by him or them to be sub- 
“ scribed; such justice of the peace, or justice of the king’s bench, 

“ or any lord of justiciary, or judge of the high court of admiralt)-, 

" or judge ordinary, or judge admiral, deputy, or substitute re- 
“ speclively, before whom such information shall be made as aforc- 
justicc or judge “ Said, shall forthwith certiiv, under his hand and seal, and return 
sliall ccrtiiy mid “ suth information to one of the principal secretaries of state of 
return miorma- u j,jjj niajestv, his In'irs or sucessors; who is hereby required to lay 
tiie serrctarics the same, as soon as conveniently may be, before his majesty 
of state, &c. “his heirs or siiccesst'Mrs, in his or their privy council; wherc- 

“ upon it shall and may be lawful for his majesty, his heirs, or 
“ succ^sors, to make his or their order, in his or their said 
“ privy council, thereby requiring and commanding such offender 
“ or offenders to surrender him or themselves, within the space of 
“ forty days after the first publication thereof in the London 
“ Gazette, to the lord chief justice, or any other of his majesty’s 
“ justices of the court of king’s bench, or to any one of his majesty’s 
“justices of the peace, if the offence be committed within Eng- 
“ land or Wales, or within the limits of any of the ports thereof, or 
“ within four leagues of the coast thereof; or to any of the lords 
“ of justiciary, or judge of the high court of admiralty, or judge 
“ ordinary, or judge admiral, deputy^' substitute, in Scotland, if 
“ the offence be committed within {Gotland, or ivithiit the limits 
“ of anv port of that part of Great Britain called Scotland, or with- 

“ in 





*‘in four leagues of the coast thereof; who is hereby required, 
upon such offender or oftenders surrehdering him or Uiemsclves, 
" to conunit him or them, witliout bail or mainprise, to the county 
“ gaol, or to the gaol or prison of tiie place where he or they shall 
“ so surrender, to the end that he or tliey may be forthcoming to 
*' answer the offence or offences, wherewith he or they shall stand 
“ charged, according to due course of law; which order the clerks 
*' of his msnesty’s privy council shall cause to be forthwith, printed 
“ and published in two successive London Gazettes, and to be 
“ forthwith transmitted to the sheriff ot the county where^ the of- 
« fence shall be committed, if the sanic shall be conimitted in 
any county; and if the offence shall not be committed within 
“ any county, but within^^ie limits of any port as^ aforesaid, or 
“ within four leagues of Ihe coast of any part of Great llritaiii, 
'* to be transmitted to the sheriff’of any county near to the place 
" where such offence shall be committed; which respective sheriff 
« shall, within fourteen days after the receipt thereof, cause Uie 
“ same to be proclaimed, within Uie hours of ten in the moniing 
" and two in the afternoon, in the market places, upon the respee- 
" tive market days of two market towns in the same county in 
“ which, or near to the place where sucli offence shall have liecii 
“ conunitted; and a true c«)py of such <n'dcr shall be affixed upon 
“ some public place in such maiket towns: anil in case such of- 
“ fender or offenders shall not surrender liiinsell or tliemscives 
“ pursuant to such order ol his maje.sty, his heirs or successors, to 
“ be made in council as atbresalil, he or they so neglecting or rc- 
“ fusing to surrender liiinsell or ihiMiisclvcs as aforesaid, or escaping 
“ after such surrender, shall, Iroiii the daj appointed lor his or their 
“ surrender as aforesaid, be adjudged, deemed, and taken to be con- 
“ victed and attainted of leloiiy, and shall sufler tlie pains of dealli 
“ as ill cases of a person convicted and attainted by verdict and 
“judgment of felony, without heiicllt of cleijgy, if the offence be 
“charged to have been coiniuitted witliiii Liigland or Wales, or 
“ witlim the limits of any ol the jiorls thercol, or within lour 
“ leagues of the coast thercol; ami shall be ailjiiilged, deemed, and 
“ taken to be coiniclcd of a capital crime, ami shall snffl'r the 
“ pains of death, and coiiliscittioii of iiuneahles, as in case of a 
“ person found guilty ol a capital crime, and under sentence for 
“ tlie same, if the oflenee be charged to have been coniiiiilted with- 
“ ill Scotlai^di or within the limits of any,of tlie ports tiiereof, or 
“ within four leagues of tlie coast tlieroot; and that it shall be law- 
“ ful to and for the court of king’s bench, or the justices of oyer 
“ and terminer, or general gaol delivery, or great sessions for the 
county or place where such person shall be, to avvard execution 
“ against such offender or oft'euders, in such uiauuer as if he or 
“ they had been convicted ami attainted in the said court of king s 
“ bench, or before such justices of oyer and terminer, or general 
" gaol delivery, or great sessions resportively, if the offence be 
“ Siarged to have been committed within England or Whales, or 
“ within the limits of any of the ports thereof, or within four 
“ leagues of the coast thereof; ami that it shall be lawful for tiie 
“ court of justiciary, or the,^jp^ds of justiciary in their circuits, or 
“ the judge,,of the high cou^t of admiralty, to award execution 
“ against such offender and oft'euders in such manner as if he or 
VOL. I. XX “ they 
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diey had been found guilty and condemned in die said eottrt!bf 
“ justiciary, or in the circuit courts respectively, if the oiFence shall 
“ be charged to have been committed within Scotland, or witfiin the 
*' limits of any of the ports thereof, or within four leagues of Uie 
" coast thereof.” 


Any person 
liarlMuring such 
offenders, shall 
on conviction be 
guilty of felony, 
and te trans¬ 
ported for seven 
years. 


t Sect. l6. By 19 Geo. 2. c. .54. s. 3 and 4. and 24 Geo. 3. 
c. 47. 8. 13 and 14. it is furtlier enacted, “ That ail and every' 
person and persons, who shaU, after tlic time appointed as afore¬ 
said for the surrender of any person or persons so charged upon 
oath with any of the odenecs aforesaict shall be expired, harbour, 
receive, conceal, aid, abet, or succour such person or persons, 
knowing him or them to have been s(^charged as aforesaid, and 
" to have been required to suiTCiuler ftim or tliemselves by such 
“ order or orders as aforesaid, and not to have surrendered pur" 
" suant to such order or orders, being prosecuted for the same 
“ within one year after the offence committed, and lawfully con- 
“ victed thereof, shall bo guilty of felony, and shall be transported 
“ as a felon or felons for the space of seven years, in the same 
“ manner as felons are or shall be appointed to be transported by 
“ virtue of any act or acts already made, or hereafter to be made, 
“ touching the transportation of felons; and if any such offender 
“ or offenders shall be found at large within Great Britain before 
“ the expiration of the said term, without lawful cause, he, she, or 
“ they shall suffer death as felons, and have execution avvarde<l 
“ against him, her, or them, as persons attainted of felony, with- 
“ out benefit of elerg)-.” 


Not to prevent, 
any judge, jus¬ 
tice, &c. from 
apprehending 
such offenders 
by the ordinary 
course of law. 


t Sect, 17. By 24 Geo. 3. c. 47. s. 14. it is provided, “ Tliat 
“ nothing herein contained shall be construed to prevent or liindei 
“ any judge, justice of the peace, magistrate, officer, or minister 
" of justice whatsoever, from taking, apprehending, and securing 
“ such offender or offenders against whom such information shall 
" be given, and for requiring whose surrender such order in coun- 
*' cil shall be made as aforesaid, by the ordinary course of law;' 
“ and in case such offender or offenders, against whom such iii- 
“ formation, and for requiring whosf surrender .such order in couii- 
“ cil shall be made as aforesaid, shall be taken and secured, in 
“ order to be brougltt to justice, before the lime shall he ex- 
“ pired, within which}Ke or they shall be required to surrender 
“ him or themselvc^ by sucii order in council as aforesaid; that 
“ then, anil in such case, no further proceeding shall be had upon 
“ such order made in council against him or them so taken and 
“ secured as aforesaid, but he or they shall be brought to trial by 
“ due course of law; any thing herein contained to the contrary 
“ in any wise notwithstanding.’ 


The following constructions have been held upon this statute. 

Foster, 51. f Sect. 18. FiRST, That it is certainly necessary to suggest tlie 
4 Bm *Ab'^r requisites in tlie act on the roll, in order to ground 

O.B. 1785. * prayer for execution; for they are the several steps which Uie 

p. 646. p. 772, act requireth to be taken by the crovyn, in order to bring the pri¬ 
soner under an attainder: and he traverse them all, and*thc 
offender will not be affected, unless the several requisites men¬ 
tioned in the act have been complied with in this particular case; 

and . 



Cli.30. 


and i£he traverseth all or any of them, die omu probandi lies upon 
the crown; for this is not like the case of an attainder by act of 
parliament, in which the facts are settled, the person named, and 
the only question is, whether the prisoner is the identical person 
attainted. 

+ Sect. Secondly, That if the piisoner would take ad- Foster, so. 
vantage of the insufficiency of the suggestion, tit. because the 
names of the market-towns at whick it is enacted the offender shall 
be proclaimed is not set forth—he must demur. He cannot 
take advantage of it on motion. 

+ Sect. 20. Thirdly, That if the prisoner pleads, he must do Foster, 56. 
it instanter and ore tenus, eS is done in indictments; for there can 
be no inconvenience in his pleading instanter, if he intends to put 
the proof of all the matters suggested on the roll upon the crown. 

t Sect. 21. Fourthly, That the prisoner is not intitled to a Foster, sc. 
copy of the suggestion. 

t Sect. 22. Fifthly, That the words, “ near to the place,” arc Foster, 57. 
restrictive of the sheriff's power, and that the proclamation must 
be made in the market-towns near the place, and not at remote 
towns, norat towns even comparatively remote; for though it does 
not mean at the very next market-towns, it would be very dan¬ 
gerous to leave matters of Uiis sort to the discretion of the sheriff' 
merely. 

t Sect. 23. Sixthly, That the proceedings at the trial shall be 
in the same fonn and manner as before justices of gaol-delivery. 

+ Sect. 24. Seventhly, That if an offender be arraigned upon Case of Geo. 
a suggestion on the surrender clause, and the crown should after- Bailey Sessions, 
wards think proper to proceed against him by indictment on the 1785.^ 
merits of the case, the attorney-general may enter a nolle prosequi 
on the record of the suggestion. 

As to the Third Point, viz. In what county the offence of 
smuggling, &c. may be tried. 

f Sect. 25. By 19 Geo. 2. c‘. .‘>4. s. 5. And for the better and OlTences where 
more impartial trial of any iudictmeut or information which shall to 

be found, commenced, or prosecuted, for any of the offences made efl'cctcomiption 
felony by this or any other act relating to the revenues of customs of blood, ike. or 
or excise,” it is enacted, “ That every such oft’ence shall and may 

be inquired of, examined, tried, and detennined, in any county 

w'ithin that part of the kingdom of Great Britain called England, 

“ in such manner and form as if the fact had been therein com- 
“ mitted: provided, that no attainder for any of the offences made 
“ felony by virtue of this act shall make or w^ork any corruption 
“ of bliwd, loss of dower, or forfeiture of lands or tenements.” 

t Sect. 26. By 24 Geo. 3. c. 47. s. 16. it is provided, That 
"in case any person shall be brought before any justice of'the officers, whose ^ 
" peace, being charged with having hindered, opposed, obstructed, offence falls 
" or assaulted, any officer of the navy, customs, or excise, contrary Vf 1 ^ 9 ” 

" to diis act, and it shall app^r that the offence with which such Geo. 3.c. 69. 

" person is barged falls within the provisions of an act passed in roy bo cominit- 
" the nineteenth year of his majesty’s reign, intituled, * An act for , “q^rtc^ 

X X 2 " the sessions, &c. 
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" the more effectually preventing the pernicious practices of smug- 
“ gling in this kingdom; and for indemnifying persons who have 
“ been guilty of offences against the laws of the customs and ex- 
“ cise, upon the terms therein mentionedit shall and may be 
** lawful for such justice, if he thinks fit, instead of proceeding 
“ against such offender according to the provisions of this act, to 
“ commit such offender to the county gaol until the next quarter- 
" sessions of the peace; and in that case every sucli offender shall 
“ be tried and punished as by the said last recited act is directed, 
" and not otherv^ise.” , 

t Sect. 27. By 24 Geo. .‘3. c. 47. s. 17. “ And for the speedy 
and impartial trial of any offence, which by this act is declared to 
be a felony or misdemeanor,” it is enacted, “ That every such of- 
“ fence, in case the same shall be committed within England, 
“ Wales, or the town of Berwick upon Tweed, or within the liniibs 
“ of any of the ports thereof, or within four leagues of any part of 
“ the coasts theieof, shall and may be inquired of, examined, tried, 
“ and determined, before any court or courts of oyer and terminer, 
“ great session, or gaol deliveiy, in any county within that part of 
“ Great Britain called England, or the dominion of Wales, ni such 
“ manner as if tlie fact had been actually committed within such 
“ county; any law', usage, or custom, to the contrary in any w'isc 
“ notwithstanding.” 

t Sect. 28. By 24 Geo. .'3. c. 47. s. 18. it is enacted, “ That in 
“ case any offence, which by this act is ileclared to be a felony or 
“ misdenuianor, shall happen to be committed in that part of 
“ Great Biitain called Scotland, or w ithin the limits of any |)ort 
“ thereof, or within four leagues of the ccnists of the same, informa- 

tion of such offence may be given to any justice of the peace, 
“judge ordinary, or judge admiral, depute or substitute, residing 
“ nearest the place where such offence may have been committed; 
“ who, if he shall see cause, may and shall grant a warrant foj- 
“ committing the person or jmrsons complained of to the common 
“ gaol of the county, city, borough, or place, there to tie, until he 
“ is liberated in due course of hny; and such person or persons 
“ shall and may be tried irefore the court of justiciary or circuit 
“ courts, or before tlic judge of the high court of admiralty at 
“ Edinburgh; or in case the offence be only such as is punishable 
“ by hard labour or imprisu.nnent, the same may bff tried before 
“ the judge ordinary of the county or place where the warrant was 
“ granted.” 

t Sect. 29. By 24 Geo. 3. c. 47. s. IQ. it is further enacted, 

“ That where any person or persons .shall, by virtue of this pre- 
“ sent act, be arrested and taken before any one of his majesty’s 
“justices of tlie peace, for any offence against this act deemed a 
“ misdemeanor, such person or persons shall in no case be ad- 
“ mitted to bail, unless he shall first enter into a recognizance, 

" with two sufficient sureties, to his majesty, his heirs and suc- 
“ cessors, in the sum of two hundred pounds, and die said sureties 
“ in one hundred pounds each, with condition that such person or 
“ persons shall appear at the then'hhxt ensuing court of oyer and 
“ terminer, or general gaol delivery, or great sessions; to be holden 
“ for such county for which the justice before whom he shall be . 

brought 
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“ brought shall actj and answer and plead to an^ indictment which. 

“ may be found at or before such court for such misdemeanor; 

“ and such recognizance shall fortliwith be traiisMitted to the clerk 
of assize, or other pro])er officer of the court of oyer and ter- 
“ miner, general gaol delivery, or great sessions, for such couuty 
“ as aforesaid.” 

t Sect. 30. By 94 Geo. 3. c. 47. s. 20. it is further enacted. Person*accused 
“ That where any such misdemeanor is committed in Scotland, or *" Scotland, kc. 
“ within the limits of arty port thereof, or within four leagues of 
“ tlie coasts of llie same, t)ie person or persons accused thereof, 

“ and taken before any justice of the peace, or other judge compe- 
" tent in Scotland, shall not be admitted to bail, unless he enter 
** into a recognizance, with two sufficient sureties, to his majesty, 

“ his heirs and successors, in the sum of two hundred pounds, and 
** the said sureties in one hundred pounds each, with condition that 
** he shall stand trial, in the way and manner directed by this act, 
and according to the forms practised in Uiat part of the king- 
“dom.”(l) 

2. Granting fraudulent Permits. 

+ Sect. 1. By 2.*^} Geo. .‘3. c. 70. s. 8. it is recited, “ That 
whereas, for the better securing the duties chargeable upon ex- 
ciseable commodities, the dealers therein are, by several statutes 
now in force, rc(]^nircd to lake out permits from the proper officers 
of excise, certifying that those duties ha\e been paid, which per¬ 
mits are to accompany such commodities when removing from 
one part of tliis kingdom to any other part thereof: and whereas 
great frauds have been committed by forging ])ermits in imitation 
of those granted’ by such officers, and diti [lenalties alreatly pro¬ 
vided to prevent such forgeries are not sufficient to supjrress so 
great an evil: for the more effectual preventing such practices, so 
manifestly teiuling to the ruin of the fair trader, and to the dimi¬ 
nution of so material a bnmch of the revenue of tliis kingdom,” it 
is enacted, “ I’hat the respective commissioners of excise in Bug- Commissioners 
“ land mid Scotland shall provide, or cause to be provided, moulds 
" or frames for the making of paper to be used for jrermits, which k'j^gof p^p^' 

“ pa])cr shall have the words ‘ excise office’ visible in the sub- to be used for 
“ stance of such paper; and shall also provitle, or c.ause to be pro- permits, &c. 

“ vided, one or more plate or plates, engraved with certain marks, 

“ stamps, and devices, in manner as to them shall seem meet, (which 
“ marks, stamps,- and devices on the said plates, or any of tlieni, 

“ may from time to time be varied or altered in such manner, and 
“ as often as the said commissioners for the time being respectively 
shall think necessary,) for the printing, stamping, and marking 
“ the said paper; and all permits from thenceforth to be given or 
“ granted, by the respective officers for the several duties of excise 
“ and inland duties, for the removal of any exciseable coiimiotlity, 

" .shall be printed, stamped, and marked by the saiil plate or plates 
“ on paper so made, witli the words ‘ excise office’ visible m the 
“ substance thereof; which said paper shall be made, and tlie said 
“ plate or plates shall be engraven, by such person and persons 
“ respectively as are now, or .hereafter shall be, appointed by the 
“ said commissioners of excise or the major part of tliem, from 

“ time 

(1) See also, 52 Geo. 3. $, 11. ante, p^.670. 
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' time tb time, under their respective hands and seals, for those 
' purposes; and as well the said paper so made, as also the said 
' plate or plates so engraved as aforesaid, shall be kept by such 
' officer or officers as shall from time to time he appointed by the 
' said commissioners, or the major part of them respectively, for 
' keeping the same: and the officer or officers to be appointed for 
' printing permits shall not print, stamp, or marit any paper 
' whereon any permit or permits shall be given or granted for the 
' removal of unyexciseablc commodity, but on the paper so pro- 
’ vided as aforesaid, and having the words ‘ excise office* visible 
‘ in the substance of such paper.” 

t Sect. 2. By 23 Geo. 3. c. 70. s. 9- it is further enacted, 
‘ That if any person or persons whatsoever (not being authorized 
' by the respective commissioners of excise in England and Scot- 
‘ land so to do) shall make, or cause or procure to be made, or 
‘ shall knowingly aid or assist in the making, or without being au- 
‘ thorized or appointed as aforesaid, shall biowingly have in his, 
' her, or their custody or possession, without lawful excuse, (the 
‘ proof whereof shall lie on'Uie person accused,) any frame, mould, 
‘ or instrument, for tlie making of paper, with the words ‘ excise 
‘ office’ visible in the substance of such paper; or shall make, or 
' cause or procure to be made, or knowingly aid or assist in the 
' making any paper in tlie substance of which the words * excise 
‘ office’ shall be visible; or if any person (except as before ex- 
‘ cepted) shall, by any art, mystery, or contrivance, cause or pro- 
‘ cure the said w'ords ‘ excise office,’ to ap[)ear visible in the sub- 
' stance of any paper whatever; or if any person or persons 
' whatever (not being appointed as aforesaid) shall engrave, cast, 
' cut, or make, or shall cause or procure to be engraven, cast, cut, 
‘ or made, any plate or plates, or oUier thing, with any mark, 
‘ stamp, or device thereon, in imitation of or to resemble any 
‘ maik, stamp, or device made and used by tlie direction of tlie 
' said commissioners of excise, or tlie major part of them respec¬ 
tively, in manner as aforesaid, for the purpose of printing, 
' stamping, and marking of tlic paper to be used for a permit or 
' permits, to accompany any exciseablc commodity or commodi¬ 
ties removing or removed from one part of this kingdom to iuiy 
other part thereof, in pursuance of the directions of the several 
statutes requiring such nerniit; every person so (Offending in 
any of the cases aforesaid, and being thereof lawfully convicted, 
“ shall, for such offence, be deemed and adjudged a felon, and 
shall suffer death, as in cases of telony, wiUiout benefit of 
“ clergy.” (1) 

t Sect. 3. By 23 Geo. 3. c. 70. s. 10. it is further enacted. 
That if any periton or persons whatsoever shall counterfeit or 
“ forge, or cause to be counterfeited or forged, any permit for the 
♦'•removal of any exciseable commodity from one part of this 
“ kingdom to any other part thereof, for the removal of which a 
“ permit or certificate is by any act or acts of parliament now 
" 111 force required; or if any person or persons shall knowingly 

“ or 


(l) This danse is in substance rc-cnactcd by stat. 52 Geo. 3. c. 143. s. 9. 
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“ or wUlingl^ ^vc my false or untrue permit, or shall ktiow- 
'fiiigly or wilhugly accept or receive auy false or untrue pcr- 
“ init with any such exciseable commodity to be removed or 
" removed as ^oresaid; or if aii^ person or persons shall fraudu- 
“ leutly alter or erase any permit, after the same shall have been 
** given or granted liy die proper officer of excise j or if any person 
“ or persons shall knowingly or willingly publish or make use of 
" any such permit so. counterfeited, forged, false, untrue, al- 
" tered, or erased; ev^ry person so offending shall, (in lieu of any 
“ former penalty,) for each and every such joffience, forfeit, and 
“ lose the sum of live hundred pounds; which forfeiture shall ^ 300 “* *** 

“ and may be prosecuted in auy of his majesty’s courts of record 
“ at Westminster, or in the court of exchequer in Scotland.” 

t Sect. 4. By <23 Geo. 3. c. 70 . s. 11 . it is further enacted. Penalty on «x- 
“ That if any officer of excise, or other inland duties, shall deliver «»e otucers Ue. 

out, or suffer to be delivered out, any paper having the words 
“ ‘ excise office’ visible in the substance thereof, cither before or mpro^^I™' 

*< after the stamp or mark, so fo be provided as aforesaid, shall be 
“ printed tliereoii, or before the simie shall be filled up, agreeable 
“ to the request-note brought from any trader, for tlie puipose of 
“ having a permit for the removal of some exciseable commodity; 

“ or if any such officer shall knowingly give or grant any false or or granting false 
“ untrue permit, or shall make any false or untrue entry in the P*™'**"* 

“ countcqiart or counterparts of any permit or permits, by him 
“ given or granted for the removal of any exciseable commodity from 
“ tlie stock of any dealer therein ^ or shall knowingly and willingly 

receive or take any exciseabhi coimnodity whatsoever into the 
“ stock of any such dealer, brought in with any fiilse, forged, or 
“ untrue permit, or shall knowingly permit or stiller the same to 
“ be done, directly or indirectly, contrary to the true intent and 
“ meaning of the several statutes in such case made and proviilcd, 

“ every such officer so offending, being thereof lawfully convicted, 

“ shall be adjudged guilty of felony, and sliatl bo transported, in 
“ like manner as other ftdons are tlireeted to Ite transported by 
“ the laws and statutes of tiiis realm, for any time not e.xceeding 
“ seven years.” . 

3. Transposing Plate Stamps. 

By 32 Geo. 3. c. 143. s. 8 . it is tleclared and enacted, " That 
“ if any person shall, alter the passing of this act, transpose or re- 
“ move, or cause or procure to be transposed or removed, from 
one piece of wrought plate of gold or silver to anotlier, or to 
“ any vessel or ware of btise metal, auy impression matfc widi any 
“ mark, stamp, or die, provided, made, or used by or under the 
“ direction of the said commissioners of stamps, or by or under 
“ the direction of any other person or persons legally autliorized in 
“ that behalf, for denoting any duty or duties, or die payment of 
“ any duty or duties, granted to his majesty on gold or silver plate; 

“ or shall stamp or mark, or cause or procure to be stamped or 
“ marked, any vessel or ware of base metal with any mark, stamp, 

" or die, which shall have been forged, or counterfeited in imita- 
“ tion of or to resemble’ any mark, stamp, or die, so provided, 

“ made, or used as aforesaid} or shall sell, exchange, or expose 

“ to 
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" to sale, or export out of Great Britain, any wrought plate of 
“ gold or silver, or any vessel or ware of base metal, having there- 
“ upon the impression of any forged or counterfeited mark, stamp, 
or die, for denoting any such iluty or duties, or the payment of 
" any such duty or duties, or any forged or counterfeited impres- 
“ sioii of any murk, stamp, or die, so provided, made, or used as 
“ aforesaid, or any impression of any such mark, stamp, or die, 
“ which shall have been transposed or removed from any other 
“ piece of plate as aforesaid, knowing the same respectively to be 
“ forged <))• counterfeited, or transposed or removed as aforesaid ; 
“ or shall wilfully and without lawful excuse (the proof whereof 
“ shall lie on the person accused) have or be possessed of any such 
“ forged or counterfeited mark, stamp, or die, for denoting any such 
“ duty or duties, or the payment thereof; every person sooffend- 
“ ing, and being thereof convicted, shall be atljiidged guilty of felo- 
“ ny, and shall sidfer death as a felon, without beuelit of clergy.” 

4. Perjuries relaiice to the Revenue of’ Excise. 

By 46 Geo. .‘3. c. 112. it is recited, “ That by several acts re¬ 
lative to his majesty’s duties of excise, oatlis arc required to be 
taken in manner therein mentioned; and it is expedient to make 
such provisions as is hereinafter mentioned, for the punishment 
of persons wilfully taking a false oath, in any of the cases in which 
an oath is by any such act directed or required to be taken;” it 
then enacts, “ 'I’liat from and after the passing of tliis act, any 
“ person or persons who shall he convicted of wilfully taking a 
“ false oath, in any of the cases in which an oath is by any act or 
“ acts of parliament relating to the duties of excise directetl <»r 
“ rcquiretl to be taken, shall be liable to the pains or penalties 
“ to wliich persons are liable for wilful ami ccjrrupt perjury.” 

5. Embezzlement of Public Money by Collectors, S^c. 

The statute oO Geo. 3. c. 59. intituled, “ An act for more 
♦'flectually preventing embezzlement of money or securities for 
immey belonging to the public, by any collector, receiver, or other 
person cntnist(‘d with the receipt, care or management thereof;” 
recites, that “ It is most expedient that due provision should be 
made more cflectually to prevent the embezzlement of money or 
securities for money belonging to the public, by any collector, 
receiver, or other officer < atrusted with the receipt/» custody or 
manageujt rit therr'of; ’ and then enacts, “ That if any person or 
“ persons to whom any. money or securities for money shall be 
issued for public services, shall, from arsd after tlie passing of 
“ this act, embezzle such money, or in any manner fraudulently 
“ apply the same to his own use or bcuctit, or for any purpose 
“ whatever, except for public services, every such person so offend- 
“ ing, and being thereof duly convicted according to law, in any 
“ part of the United Kingdom, shall be adjudged guilty of a mis- 
“ demeanor, and shall be sentenced to be transported beyond the 
" sea, or to receive such otlier punishment as may by law be in- 
" dieted on persons guilty of misdemeanors, and as the court before 
which such offenders may be tried and convicted shall adjudge.” 

“ If any such officer, collector, or receiver so entrusted with the 
receipt, custody, or management of any part of the public reve- 

“ nues. 




** nues, shall knowingly furnish false statements or returns of the 
sums of money collected by him, or entrusted to his care, or of 
“ the balances of money in his hands, or under his controiil, such 
" officer, collector, or receiver so offending, and being tliereof con- 
“ victed, shall be adjudged guilty of a misdemeanor, and shall be 
adjudged to suffer the punislunent of tine and imprisonment, at 
“ the discretion of the court, and be rendered for ever incapable 
“ of holding or enjoying any office under tire crown.”— Sect. 2. 


CHAP. XXXI. 


OFFENCES AGAINST THE PUBLIC HEALTH. 


OeKKNCKS against the public health may be coinniitled, 

1. By selling unwholesome provisions, unlit fur the food of 
man. 

By sjneading the infection of the plague. 

3. By neglect (»r disobcclieiiee of tin; (puirniiliiie laws, which 
are intended to prev<“Ut the introduction ol' disease from foreign 
and infected parts. 

I. SelUu^r UHwhoiesoine Provisions. 

'riiis is clearly an indictable offence at common law’,(fl) and 
with a view to secure the public health from suffering by adulter¬ 
ated food, a variety of statutes have at diffi'rcnt periods been 
passed; for many of W'hieh see a former division—■llesj)ecting the 
iiegulation of Provisions, under the head ol'“ Monopoly.” (1) 

G. .Spreading (he Plague. 

t Sect. 1. By 1 Jac. 1. c. 31. s. 7. it is enacted, “ 7’liat if any 
" person or persons infected w'ith the plague, or being or dwelling 
“ ill any house infected, shall be by the mayor, bailiffs, constable, 
“ or other head officer of any city, borough, town corporate, jiri- 
“ vileged^ilace or market town, or by any justice of peace, con- 
“ stable, hcadborough, or otlier officer of the county, (if any such 
*‘ infection be out of any city, borough, town corporate, privileged 
“ place, or market town,) commanded or appointed as aforesaid, 
“ to keep his or their house, for {Voiding of further infection, and 

shall notwitlistanding wilfully and roiitcmpluously disobey such 
“ direction and appointment, offering and attempting to break 
“ out and go abroad, and to resist, or going abroad and resisting 
“ such keepers or watchmen as shall be appointed, as aforesaid, 
“ to see them kept in; that then it shall be lawful for such watch- 
“ men with violence to enforce them to keep their houses; and if 
“ any hurt come by such enforcement to such disobedient per- 
** sons, that then the said keepers, watchmen, and any other their 

assistants. 


(fl'iE.l’.C. 
Vol. H. 8a 1. 
4D. Coro. c. 13. 


An iiifcrtol por- 
son t-aroiiiaiided 
to kocp bb 
house, disobey* 
cth. 


(1) See tlic case of fi. t>. Treve, rode, p. SSS. 
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“ agsistants, shall uot be impeached therefore: and if any infected. 
** person, as. aforesaid, so coinniaiuled to keep house, shall, con- 
“ tiaiy to such commandment, wilfully and contemptuously go 
“ abroad, and shall converse in company, having any infectious sore 
“ upon him uucured, that then such person and persons shall be 
“ taken, deemed, and adjudged as a relon, and to suffer paiiu) of 
** death, as iii case of felony: but if such person shall not have 
any such sore found about him, tlien for. his said offence to be 
“ punished as a vagabond in all respects should or ought to be, 
“ by the statute ^'de in the nine-and-thirtieth year of die reign 
39 Eliz.c. 4. “ of our late sovereign lady Queen Elizubeth, for the pniiishineiit 

“ of rogues and vagabonds; and further, to be bound to his or their 
“ good behaviour for one whole year.” (2) 


3. Quarantine. 


Tlie statutes of 45 Geo. 3. c. 10. and 46 Geo. 3. c. 98. regu¬ 
late the performance of quarantine in cases of ships and persons 
i’oniing from infected places. The stat. 45 Geo. 3. c. 10. directs 
what ships shall be liable to perform quarantine; and sect. 10. en¬ 
acts, “ That all ships, &c. coining from, or having touched at, any 
“ place from whence his majesty, his heirs, Jk.c. shall have arhudged 
“ and declared It probable that the plague, or any other infectious 

disease, highly injurious to the health of his majesty’s subjects, 
“ may be brought; and all vessels receiving persons or goods from 
“ such vessels arc to perfonn quarantine.” And by order in coun¬ 
cil, certain goods also w'hich are supposed to have the property 
of retaining infection may be made subject to quarantine; and in 
order to greater precaution, certain oflicers are authorized to go 
off to any ship approaching, and to examine the captain as to the 
state of the health of those on board, Iflc.; and the master giving 
false answers to such interrogatories is to pay a penalty of .i,’200. 

By sect. 19. “ In case it shall appear, upon such examination 
“ or otherwise, that such ship or vessel is under such circumstances 
“ as shall render it liable to perform quarantine, and that the port 
“ or place where it so arrives, or at which it attempts to enter, as 
“ aforesaid, is not the port or place where it ought so to perform 
“ ipiarantiue, in such case it shall and may be lawful to and for 
“ the officers of aii) of his majesty’s ships of war, or of any of his 
“ majesty’s forts or garrison , and all other his majesty’s officers, 
“ upon notice tliereof given to them, or any of them respectively, 
“ suid to and for any other person or persons whom tliey shall call 
“ to their aid and assistance, and such offici'rs and otlier persons 
“ are hereby required to oblige such ship or vessel to go and re- 
“ pair to such place as hath been or shall be appointed for per- 
“ ibnnance of quaratitinc, and to use all necessary means for tliat 
“ purpose, either by firing of guns upon such ship or vessel, or by 
“ any other kind of necessary force whatsoever; and in case any 

“ such 


(?) litis offence, by tlie blessing of Providence, 
has been incapable of being commiued in this 
countiy now fur a century niul a half. Tlie last ap- 
praraiicc uf tliu plague m this country, at least to 
attract general observation, was tlie great plague 
previous to the lite of London, in the reign of 


Charles the Second. The history of that plague, 
written by De Foe, is a most interesting work. For 
although the narrative is a fiction, yet it is a fiction 
croliodying the real facts of the time, and convey¬ 
ing the state and feelings of London during the 
continuance of that severe visitation of Frovidcacc. 




** such ship or vessel shall come from,, or shall have touched at, 
" any place infected by the plague, or other such infections dis- 
" ease or distemper, as aforesaid, or shall have any person on 
“ board actually infected witl> the plague, or such other infectious 
“ disease or distemper as aforesaid; and die commander, master, 
" or other person having charge of such ship or vessel, knowing 
*' that the place from whence he came, or at which he had touched, 
“ as aforesaid, was infected with the plague, or such other infectious 
" disease or distemper, or knowing some person on board to be 
" actually infected with the plague, or such other infectious dis- 
'* ease or distemper, as Aforesaid, shall refuse or omit to disclose 
** die same upon such examination, as aforesaid, or shall wilfully 
“ omit to hoist the signal hereinbefore directed, to denote diat his 
“ ship or vessel is liable to the peifomiaiice of quarantine, at the 
“ times and on the occasions hereinbefore directed widi respect to 
“ the same, such commander, master, or other person having the 
“ charge of such ship or vessel, shall be adjudged guilty of felony, 
“ without benefit of clergy.” 

Stat.46 Geo. 3. c. 98. s. 1. directs, “ That every commander, 
“ 8cc. of any ship, &c. having the plague or oUier infectious dis- 
“ temper aboard, whenever he meets another ship at sea, or shall 
“ lie within four leagues of the coast of Great Britain, Jersey, 
“ Gueniscy, Alderney, or Sark, shall hoist a certain spccitieil 
“ signal, and keep the same hoisted while the other ship re- 
“ mains in sight, or he is within the limited distance of the coast, 
“ until he arrives at the port where he is to perfonn quarantine; 
“ on failure whereof every such master, &c. shall forfeit and pay 
“ for every such offence die sum of of'iOO.” 

By the former act of 45 Geo. 3. c. 10. the neglect to hoist the 
signal is felony without benefit of clergy; it should seem that diat 
part of the act is repealed by the clause above stated in die present 
act of 46 Geo. 3. c. 98. 

By stat. 45 Geo. 3. c. 10. s. 21. Every commander or other per¬ 
son quitting a ship liable to perform quarantine, on hoard which 
the plague, &c. shall not have appeared, before quarantine duly 
performed, unless by license, as directed by the act, or not causing 
the ship to be conveyed in due time to where she is appointed to 
perforin ^le quarantine, is to forfeit £500. 

“ And if any person coming in any ship or vessel liable to per¬ 
form quarantine (or any pilot or other person going on board die 
same, either before or after die arrival of such ship or vessel at 
any port or place in Great Britain, or the islands aforesaid) shall, 
either before or after such anival, quit such ship or vessel, by 
going on shore in any port or place in Great Britain, or the 
islands aforesaid, or by going on board any other ship, vessel, or 
boat, with intent to go on shore, as aforesaid, before such ship or 
vessel so liable to quarantine, as aforesaid, shall be regularly dis¬ 
charged from the performance thereof; it shall and may be law¬ 
ful for all persons whatsoever, by any kind of necessary force, to 
compel such pilot or other person so quitting such ship or vessel 
liable to quarantine, as aforesaid, to return on board the same; 
and every such pilot or other person so quitting such ship or 

h vessel, 
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vessel, so liable to quarantine, shall for eveiy such olFence suffer 
imprisonment for the space of six months, and shall forfeit and 
pay llie sum of 

By sect. 23. reciting, " That refractory behaviour in persons 
liable to perfumi quarantine may be attended with great danger 
to his majesty’s subjects, it is enacted, “ That all persons liable 
“ to perform quarantine, and all persons having had commuuiea- 
“ tion or intercourse with them, whether in ships or a lazaret, shall 
“ be subject to Uie orders of the siiperintendunt of quarantine, or 
“ his assistant, or%> other officers thereiu named, who are to com- 
“ pel all persons and goods liable to perform quarantine; and if 
“ any person or persons liable to perform quarantine, as aforesaid, 
“ or any person or persons having hatl any intercourse or conunu* 
“ nication with him, her, or them, shall wilfully refuse or neglect 
“ to repair forthwith, when n^quireJ and directed so to do by such 
“ officer as aforesaid, to the said lazaret, ship, vessel, or place 
“ duly appointed in tliat behalf, or having been placed in the said 
“ lazaret, ship, vessel, or place, shall escape, or attempt to escape, 
“ odt of the-same before quarantine duly perfonned, it shall and 
“ may be lawful to and for the said quarantine officers, and also 
“ the watchmen, and other persons ajtpointcd to see quarantine 
“ performed, and each of them, and they are hereby resjvectively 
“ re«juired, by such necessary force as the ciise shall require, to 
“ com[)el every such person icfusing and neglecting, as aforesaid, 
“ and every such piirson so escaping, or attempting to escape, as 
“ aforesaid, to repair or return to such lazaret, ship, vessel, or 
“ place, and also every person actually escaping as aforesaid, shall 
“ be adjudgeil guilty of felony, and sutler death as in cases of 
“ felony, without benefit of clergy.” 

By sect. 30. “ If any pe rson shall knowingly and wilfully forge 
“ or counterfeit, or procure to he forged or counterfeited, any eer- 
“ tificatc directed and re<juire(! to be granted by this act, or shall 
“ publish as true any such forged or eoimterfeited certiticale, 
“ knowing the same t«» be (brged or counterfeited, he or she shall 
“ l)e a<iiudgt;d guilty of feli-ny, and .shall suffer death as in cases 
“ e.f felony, without beuelit ef clergy.” 

The fiftli section »>f stat. 46 Geo. 3. c. 9S. repeals so much of 
the stat. 4;; Ge«). 3. c. It), a.- relates to the certificate «nd pixwf 
of opening as'd airing such goods, &,c. as are iiablc to quarantine, 
and establishes new regulatums with jespeet thereto, and the 
giving certificates in relation thereof; and tin n, by sect. 8. enacts, 

“ I’liat if any person shall knowingly and wilfully forge or coun- 
“ terfeit, interline, erase or alter, or procure to be forged or coun- 
“ terfeited, interlined, erased, or altered, any certificate directed 
“ or required to be gi anted by any order of his majesty, his heirs, 

*' 8u’. in euuneii, now in force, or hereafter to be made, touching 
*' quarantine and the prevention of infection, or shall publish as 
“ true any such forged or counterfeited, interlined, erased, or 
“ altered certificate, knowing the ssmie to be forged, &c. or shall 
“ knowingly ami wilfully utter and jiublish any such certificate 
“ with intent to obtain the effect of a true certibcate to be given 
" tliercto, knowing the contents of such certificate to be false, he 
^ “ or 
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“ or she shall be adjudged guilty of felony, and shall suffer death 
“ as in cases of felony, without benclit of clergy.” 

By 4.5 Geo. .I. c. 1. s. 31. it is enacted, " If any person shall 
“ land or unship, or shall move in order to the landing or unship- 
*’ ping thereof, any goods, wares, or merchandize, packets, pack- 
“ ages, baggage, wearing apparel, books, letters, or any other 
“ articles whatever, from on board any ship or vessel liable to per- 
“ form quarantine as. aforesaid, or shall knowingly receive the 
“ same after they have been so landed or unshipped, every such 
“ person shall forfeit and pay a sum not extlsding the sum of 
“ 500/.; and if any person or persons shall clandestinely carry, or 

shall secrete or conceal for the purpose of carrying, any letters, 
“ goods, wares, or merchandize, or other articles as aforesaid, from 
“ any ship or vessel actually performing quarantine, or from the 
‘‘ lazaret or other place where such goods, wares, merchandize, 
‘‘ or other articles as aforesaid, shall be performing quarantine, 
“ every such person so oft’eiiding as last aforesaid shall be 
‘‘ adjudged guilty of felony, and shall suffer death as in cas|ps of 
“ felony, without benefit of clergy.” 

By sect. 37. All persons making false answers on oath to inter¬ 
rogatories required by the act, or procuring other persons to do 
so, shall be deemed to be guilty of and sliali be liable to be pro¬ 
secuted for wilful and corrupt pcijury, or .subornation of wilful 
and corrupt perjury, as the case may be, and shall suffer the 
pains, penalties, and puuishineiits of the law, in such case 
respectively made and provided. 

By .sect. 3f), No attainder by virtue of this act is to work corrup¬ 
tion of blood or forfeiture. 

By sect. 43. All offences against tliis act, whether coinmitled on 
land or at sea, may be tried in any county within Kngland or 
Scotland, or in the proper courts of the Islands of Guernsey, 
Jersey, Alderney, Sark or Man, resjieetively. 



• CHAP. XXXII. 

OFFENCES AGAINST THE PUBLIC ECONOMY. 

1. Big.\my. 

3. Clandestine and irregular Marriages. 

3. Vagrancy ' 

4. Nuisances. 

5. Gaming. 

\, Bigamy. 

By 1 Jac. 1. c. 11. it is recited, "That divers evil disposed per- felony to marry 
sons, being married, run out of one county into another, or into band’o^wtfe, 

^ places 
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the former Icing places wher$ they are not known, and there become to be married, 
having another husband or wife living, to the great dishonour of 
God, and utter undoing of divers honest men’s children, and 
othersand enacted, “ That if any person or persons within his 
" majesty’s dominions of England and Wales, being married, or 
** which hereafter shall marry, do marry any person or persons, 
the former husband or wife being alive; that then every snch 
" oiFcnce shall be felony, and the person and persons so offend- 
“ ing shall suffer death as in cases of felony; and the party aiid 
parties so offei^ng shall receive such and the like proceeding, 
“ trial, arid execdtioffi in such county vvherc such person or per- 
“ sons shall be apprehended, as if the offence had been committed 
in such county wb^ such person or persons shall be taken or 
“ apprehended.” .. •?' 


living. 

1 £< 1 . 6 . 

«. Id. 

3 Inst. sa. 
Cro. Kliz, 94. 
Cro. Car. 461, 
March, 101. 
Keiy. 79. 80. 
1 Hale's P. C. 
692. 


To what persons Sect. 2. By 1 Jac. 1. c. 11. s. 2. it is provided, “ That this 
not eitend ** thing therein contained, shall extend to any person 

" or persons whose husband or wife shall be continually remain- 
'* ing beyond the seas by the space of seven years together, or 
whose husband or wife shall absent him or herself the one from 
" the other by the space of seven years together, in any parts 
“ within his majesty’s dominions, the one of them not knowing 
" the other to be living within that time.” 


Sect. 3. By 1 Jac. I. c. 11. s. 3. it is also provided, “ That 
“ this act, nor any thing herein contained, shall extend to any 
" person or persons that arc or shall be at the time of snch mur- 
" riage divorced by any sentence had or hereafter to be had in 
“ the ecclesiastical court; or to any person or persons where the 
*' farmer marriage hath been or hereafter shall he, by sentence in 
" the ecclesiastical court, declared to be void and of no effect; 
" nor to any person o^r persons for or by reason of any former 
“ marriage had or made, or hereafter to be had' or made, within 
" age of consent.” 

Sect. 4. By 1 Jac. 1. c. 11. s. 4. it is also provided, " That 
dowcr!'ori'nL” “ attainder for this offence, made felony by this act, shall 
riuincc. “ make cf work any corruption of bfood, loss of dower, or disin- 
*' hcrison of heir or heirs.” 


1 Hale, 692. 
3 Inst. 89. 
Kely. 27. 
,C. Car. 461, 
462. 


3 Imti 89. 

1 R. Ahr. 340, 
141. 

Co. I4t. 79. 


Ill the construction of this statute it has been liolden: 

Sect. 5. Fitjst, That not only those who are divorced d vinculo 
matrimonii, but also those who arc divorced only d mnsd et thoro 
emisd adiilterii or saviti^ are within the exception in this statute, 
notwithstanding th^re be not the word “ divortiamus,” but only 
the word “ separamts,” in the sentence: because the statute, 
being penal, shall be construed favourably, and such separations 
are taken for dnmrces in common understanding. 

Sect, 6. Secondly, Where either of the parties were within 
the age of consent at the time of the first inarriage, that not only 
such person as was within such age, but also the other who was 
above it, is within the exception of the statute, because the power 
ordisagreeing to such marriage is equal on both sides. 


Sect, 7- Thirdly, That if the first marriage were beyond sea,* 

and 


1 Hale, 692. 
1 Sid. 171. 
Kely. 80. 
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and the latter in England, die party may be indicted for it here, 
because it is the latter marriage that makes the offence; but if 
the first marriage were in England, and the latter beyond sea, it 
is said that the offender cannot be indicted here; sed gaare, why 
not? Because the apprehension to be legal must be founded on 
a previous offence, but the > party has committe(||^4ao offence 
against the law of England by a marriage in a foreign country; 
for the words of the statute are, “ That the -parties so offending 
“ shall receive such and the like proceeding, trial, and execution,, 

" in such county where such person or persojj^shull be appre- 
“ bended, as if the oft'ente had been pommit^ in such county 

w'herc such person or persons shall be takpp or apprehended ” 

t Sect. 8. Fourthly, That the first and true wife cannot be i iiaic,f, 92 . 
admitted to give evidence against her husband; and this rule has - 
beeu so strictly taken, that even an affidavit to postpone the trial, 
made by the first wife, has beeu rejected; but it is agreed, that 
the second woman is a competent witness, even to prove the mar- 
riage, for she is not his wife so much as de facto. 

, . ^ 

t Sect. 9. Fifthly, That on the trial of this offence, a mar- Morris ».MU- 
riage in fact must be proved, for that neither acknowledgment, 
nor cohabitation, nor reputation, nor the production of articles ^ 
between the parties foi settling the estate between them as man 
and wife, nor even the confession of the parties, are sufficient to 
maintain au indictment on this statute. 

t Sect. 10. Sixthly, That the evidence necessary to prove a Morris,v. Mil- 
marriage in fact is the production of the register, pursuant to the 
statute 26 Geo. 2. c. 33. s. 14, or, if that be lost or cannot be * 
had, by the viva voce testimony of some person who was pre^nt 
at the celebration of the marriage. (1) 

f Sect. 11. SuyENTiiLY, I’hat a sentence obtained in the spiri- Duchess of 
tual court, in a suit of jactitation, does not jiroclude the prose- 
cutor from proving a marriage between the same parties on .an ^ ' 

indictment for bigamy; for if even such a sentence were 
facie evidence, it might be avoided by showing that it was obtained 
by fraud. 



2. Clandestine and L regulnr Marriages. 

m 

Marriage, as the most important of all civil contracts, has in 

• i Christian 


(l) This ruling seems however to be shaken by 
a subsequent case of R. v. Truman, who was tried 
at the Nottingham Spring Assizes, 1793. The 
prisoner was indicted for that he liaving married 
Mary Russel, spinster, at Ragan, in Scotland, 
afterwards married Jane Cass, his funner wife being 
still living. A witness proved that the prisoner had 
cohabited with Mary Russel as his wife, and had 
often acknowledged to the witness that he had 
married her in Scotland, and to back his assertion 
he once shewed witness a paper, (which the priso¬ 
ner not having produced pursuant to notice given 
him for that purpose) a copy of it was proved. It 
urported to be a proceeding before a court in 
cotland, by which the prisoner was tried for having 
contracted marriage with Mary Russel in an uu- 


' orderly manner agmiist the rules of tlic Kirk, 
Ojion a question reserved for the judges whether 
tliis was sufficient evidence of the first marriage, 
tlicy held that it was; for it did not rest upon the 
hare acknowledgment of tiie prisoner, but the de¬ 
fendant hadVbacked his asserfiou by prodticioKn 
proceeding iii court which verified it One oftne 
judges observed, there was a distinction in the 
acknowledgment of a marriage between this case 
and in an acUon for criminal conversation. In the 
latter case the acknowledgment of the plainUff that 
he was mairied was no evidence ogainst the defen¬ 
dant And the acknowledgment of the defendant 
tliat the plaintiff was married was an aeknowledg- 
ment of a fact not within bis own knowledge. 
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Christian countries always been accompanied by the solemnities 
of reiigiony and, except by special dispensation from ecclesiastical 
authority, authenticated, by the ceremony being performed in facie 
ecclesicR. But certain irregularities having grown up occasioned 
the statute of 2G Geo. 2. c. 33. which, after reciting that many 
persons did*«olemnize marriage in prisons and other.places with¬ 
out publication of bans or license of marriage first had and ob¬ 
tained, enacted certain regulations upon these subjects, and made 
it a felony subject to fourteen years transportation for any one to 
solemnize marri||ge in any other place than a church 'Or public 
chapel. This act .continued in force'until the S Geo. 4. c. 75. 
which repealed many of the provisions, and enacted other regu¬ 
lations in lieu thereof; this latter act was also repealed, togethef 
with the 2G Geo. 2. the next session, by stat. 4 Geo. 4. c. 17. and 
another act passed at the same session of parliament, enacting 
other regulations—repealing 2C Geo. 2. and 4 Geo. 4. c. 17-—and 
this last statute, viz. the 4 Geo. 4. c. 76. which directs certain 
regulations to be observed in tlie celebration of marriages, by sect. 
Persons cclc- 21, enacts, “ That if any person shall, from and after tlie 1 st day of 
^nan"5rrii'i*ar^*^ " November, (1823), solemnize matrimony in any other place 
wa"”to te^traiis- “ than in a cliurch or such public chapel wherein bans may be 
ported for four- " lawfully published, or at any other time than between the liours 
teen years. « eight and twelve in the forenoon, unless by special license from 
“ the Archbishop of Canterbury, or shall solemnize marriage 
without due publication of bans, unle.ss license of marriage be 
first had and obtained from some person oE ^persons having 
" authority to grant the same; or if smy person falsely pretending 
“ to be in iioly orders shall s*)lemnize matrimony according to 
“ the rites of the Church of England; every person knowingly 
tind wilfully so offending, and being lawfully convicted thereof, 
“ shall be deemed and adjudgt:d to be guilty of felony, and shall 
" be transported for the space of fourteen years, according to the 
" laws m force for the transportation of felons; provided that all 
prosecutions for such felony shall be commenced within the 
“ space of three years after the offence committed.” 

By .“'cct. 28. in order to preserve evidence of the marriage, 
an entry is directed to b* made in the registry book of the 
PoDMins foij^Ing parish; and by sect. 29. it is enacted, “ That if any person shall, 
re'ltcror November, with intent to elude the 

iVccmef guilty of “ forcc ol flus acl, knowingly and wilfully insert or cause to be 
felony, and to “ inserted 111 the r.i^gi{!,(ry book of such parish or chapelry as 
“ aforesaid, any fal|^ “*'7 matter or thing relating to any 

“ marriage ; or falselyjpake, alter, forge or counterfeit, or cause 
“ or procure to be made, altered, forged, or counterfeited, or 
assist in falsely making, altering, forging or counterfeiting any 
“ such entry in such register; or falsely make, alter, foi^e, or 
counterfeit, or cause or procure to be made, &c. or assist in 
“ falsely making. See. any such license of maniage as aforesaid, 

" or alter or publish as true any such false, altered, forged, or 
counterfeited register as afbresaid in a copy thereof, or any 
such false, altered^ forged, or counterfeited license of marriage, 

** knowing such register or license of marriage respectively to be 
false, altered, forged or counterfeited ; or if any person shall, 

. “ from 
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** from and after the said Ist day of November, wilftilly destroy, 

" or cause or procure to be destroyed, any register book of mar- 
" riages, or any part of such register book, with intent to avoid 
** any marriage, or to subject any person to any of the penalties 
* of this act; every person so oircnding and being thereof law- 
“ fully convicted, shall be deemed and adjudged guilty of felony, 

“ and shall suffer the punishment of transportation for life, ac*' 

“ cording to the laws in force for the transpottation of felons.” 

By a preceding statute, 52 Geo. 3. c. 14G. t^e. false entiy of 
any matter relating to any marriage, or to forgdlbr alter'any such 
register, &c, is made a felony, subject to fourteen yesrs trans¬ 
portation. (Vide ante, p. 21)0.) 


3. Vagrancy. 

The statute of 5 Geo. 4. c. 83. repeals all the former laws re¬ 
lative to rogues and vagabonds. 

The act then declares that the following shall be deemed 


Idle and Disorderly Persons. 

By sect. 3. it is enacted, “ I'hat every person being able .*> Geo. 4. c. 83. 
*•' wholly or in part to maintain himself or herself, or his or her 
“ family, by work or by other means, and wilfully refusing or "Jlencfs how to 
“ neglecting so to do, by which refusal or neglect he or she, or be punisheil. 

“ any of his or her family, whom he or she may be legally bound 
“ to maintain, shall have become chargeable to any parish, toWn‘- 
“ ship or place ; every person returning to and becoming charge- 
** able in any parish, township, or place, from whence he or she 
“ shall have been legally removed by order of two justices of the 
“ peace, unless he or she shall produce a certificate of the church- 
“ w'ardens and overseers of the poor of some other parish, town- 
" ship, or place, thereby acknowledging him or her to be settled in 
*' such other parish, township, or place; every petty chapman or 
“ pedlar waiideringabroad and trading, without being duly licensed, * 

“ or otherwise authorized by law; every common prostitute vvaii- 
" dering imthe public streets or public highways, or in any place 
“ of public resort, and behaving in a riotous or indecent man- 
“ ncr; and every person wandering abrbUd,'or placing himself 
" or herself in any public place, street,' hi]^hway, court, or pas- 
“ sage, to beg or gather alms, or causing of procuring or eucou- 
'' raging auy child or children so to do, shall be deemed an idle 
“and disorderly person within the true intent and meaning of 
“ this act; and it shall be lawful for any justice of the peace 
“ to commit such olFeiider (being thereof convicted before him 
“ by his own view, or by the confession of such offender, or by 
the evidence on oath of one or^ore credible witness or wit- 
“ nesses) to the house of correction, there to be kept to hard 
“ labour for any time not exceeding one calendar month.” 
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5 Geo, 4. c. 8 
Persoiw cora- 
jiiilting Certain 
oflencci lo be 
deemed rogues 
and vagabonds. 


Rogues and Vagabonds. 

By sect. 4. it is further enacted, “ That every person coiu- 
“ mining any of the offences heiein-beforc mentioned, after hav- 
ing been convicted as an idle and disorderly person; every 
“ person pretending or professing to tell fortunes, or using any 
" subtle craft, means, or device, by palmistry or otherwise, to 
“ deceive and impose on any of his majesty’s subjects; every 
“ person wandering abroad and lodging in any barn or outhouse, 
“ or in any deserted or unoccupied building, or in the open air, 
" or under a tent, or in any cart or waggon, not having any vi- 
“ sible means of subsistence, and not giving a good account of 
** himself or herself; every person wilfully exposing to view, in 
" any street, road, highway, or public place, any obscene print, 
“ picture, or other indecent exhibition; every person wilfully, 
“ openly, lewdly, and obscenely exposing his pcrsoh:in any street, 
“ road, or public highway, or in the view thereof, or in any ])iace 
" of public resort, with ititent to insult any female; every person 
“ wandering abroad and endeavouring by tlie.exposure of wounds 
“ or deformities to obtain or gather alms ; every person going 
about as a gatherer or collector of alms, or endeavouring lo 
“ procure charitable contributions of any nature or kind, under 
“ any false or fraudulent pretence; every person running away 
“ and leaving his wife, or his or her child or children, chargeable, 
“ or whereby she or they or any of them shall become chargeable' 
“ to any parish, township, or place; every person playing or 
“ betting in any street, road, higliway, or other open and public 
“jjlace, at or with any table or iustnimenl of gaming, at any 
fi;ame or pretended game of chance; every person having iii 
“ his or her custody or possession any picklock key, crow, jack, 
“ bit, or other implement, with intent feloniously to break into 
“ any dwelling house, warehouse, coach-house, stable, or outbuild- 
“ ing, or being armed with any gun, pistol, hanger, cutlass, 
“ blurlgooii, or other offensive weapon, or having upon him or 
" her any instrument, with intent to commit any felonious act; 
*' every person being found in or upon any dwelling house. 
“ warehouse, coach-house, stable, or outhouse, or in any inclosed 
“ yard, garden, or area, for any unlawful purpose; every sus- 
“ pected person or rcputcu thiefi frequenting any rivur, canal, or 
“ navigable stream, dock, or basin, or any quay, wharf, or warc- 
“ house near or ^joining thereto, or any street, highway, or 
“ avenue leading thereto, or any place of public resort, or any 
avenue leading thereto, or any street, highway, or place adja- 
'* cent, with intent to commit felony; and every person appre- 
“ bended as an idle and disorderly person, and violently resisting 
“ any constable or other peace officer so apprehending liim or 
“ her, and being subsequently convicted of the offence for which 
" he or she shall have been so apprehended, shall be deemed a 
" rogue and vagabond, witliin«thc true intent and meaning of this 
“ act; and it shall be lawful for any justice of the peace to 
*' commit such offender (being thereof convicted before him by 
“ the confession of such offender, or by the evidence on oath of 
one or more credible witness Or witnesses) to the house ol 

“ conectioij. 
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correction, there to be kept to hard labour for any time not 
exceeding three calendar mouths; and eveiy such picklock 
“ key, crow, jack, bit, and other implement, and every such gun, 
“ pistol, hanger, cutlass, bludgeon, or other offensive weapon, 
** and every such instrument as aforesaid, shall, by the conviction 
of the offender, become forfeited to the king’s majesty.” 


Licorrigibk Rogues. 

By sect. 5. it is further enacted, “ That every person break- 4. c. 83. 
“ ing or escaping out of any place of legal confinement before 
“ the expiration of the term for which he or she shall have been rfgible rogucj. 

“ committed or ordered to be confined by virtue of this act; 

" every person committing any oflcncc against this act which 
“ shall subject him or her to be dealt with as a rogue and vaga- 
“ bond, such person having been at some former time adjudged 
“ so to be and duly convicted thereof; and every person appre- 
" bended as a rogue and vagabond, and violently resisting any 
“ constable or other peace officer so apprehending him or her, 

“ and being subsequently convicted of the offence for which he 
“ or she shall have been so apprehended, shall be deemed an in- 
“ corrigible rogue within the true intent and meaning of this act; 

“ and it shall be lawful for any justice of the peace to coni- 
“ mit such offender (being thereof convicted before him by the 
“ confession of such offender, or by the evidence on oath of one 
“ or more credible witness or witnesses) to the house of cor- 
rection, there to remain until the next general or qiiarter-scs- 
“ sions of the peace; and every such offemler, who shall bfe W 
“ committed to the house of correction, shall be there kcpt<-w 
“ hard labour during the period of his or her imprisonment.’ 
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By sect. 6. it is further enacted, That it shall be lawful for any Any lu rson 
person whatsoever to apprehend aii} person who shall be found 
offending against this act, and fortliwith to take anti convey him 
or her before some justice ottho peace, to be dealt \ulh in such 
manner as is herein-before directed, or to deliver hitn or her to 
any constable or other peace officer of the place where he or 
she shall have been apprehended, to be so taken and conveyed 
as aforesaW; and in case any constable or other peace officer Penalty on 
shall refuse or wilfully neglect to take such offender into his 
custody, and to take and convey him or her before some justice 
of the peace, or shall not use his best endeavours to apprehend 
and to convey before some justice of the peace any person that 
he shall find offending against this act, it shall be deemed a 
neglect of duty in such constable or other peace officer, 
and he shall on conviction be punished in such manner as is 
herein-after directed.” 




As the offences comprised in this act are cognizable before jus¬ 
tices of the peace in a summary way, the reader is referred to 
the act itself. 


V Y 2 


4. Common 
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4. Common Nuisances 


Are offences, under the degree of capital, more immediately 
against the subject, not amounting to an actual disturbance of the 
peace, which may be committed by private persons without any 
relation to an office. 

For the better understanding whereof I shall first consider 
them in general, and then descend to those relating to highways 
and public houses, which seem to be the most remarkable ge¬ 
neral heads of this offence. 

As to common nuisances in general, I shall consider, 

1. What shall be said to be a common nuisance. 

2. How it may be removed. 

3. How it may be punished. 

As to the First Point, viz. What shall be said to be a com¬ 
mon nuisance. 


SR. Abr.83. Sect. 1. It seems, that a common nuisance may be defined to 
be an offence against the public, either by doing a thing which 
tends to the annoyance of all the king’s subjects, or by neglect¬ 
ing to do a thing which the common good requires. 


2 R. Abr. 83. 
Co. Lit. p. 5(i. 


Sect. 2. But annoyances to the interest of particular persons 
arc not punishable by a public prosecution as common nuisances, 
but arc left to be redressed by the private actions of the parties 
aggrieved by them. 


1 Sid. 209. 
SB^er, 169. 

(a) 2 R. Abr. 83. 

1 Rurr. 269. 

6 Modern, 463. 

2 Wilson, 67. 
(A) 27 Ass. 6. 

2 R. Abr. 83. 

C. Eliz. 90. 

(c) 2R.Ab.83. 
i Ventr. 26. 

(d) 2 R. Ab. 83. 

(e) 1 Mod. 107. 
(/)! Roil. 406. 

3 Kcb. 28. C’31. 
C. Eliz. 214. 

C. .Tac. 382. 

1 Siiund. 13.6. 

C. Eliz. 148. 

2 Kcble, 461. 

2 Iji’on. 183, 

Coke, 113 

1 Vciitris, 208. 

27 Asi. 19, 20. 

2 R. Abr. 83. 
84. 


Sect. 3. And from hence it clearly follows, that no indictment 
for a nuisance can be good, which lays it to the damage of 
private persons only; as where it accuses a man of («) sur¬ 
charging .such a common; or of (/;) inclosing such a piece of 
ground, wherein the inhabitants of such a tow'ii hu/c a right of 
common, to the nuisance of all the inhabitants of such a town; 
or of disturbing a (c) water-course running to the mill of J. S. 
ad grave damnum .1. S. cl. lenentium suorum, without saying om¬ 
nium ligeorum domini regis; or of doing a nuisance to a thing no 
way appearing to bo of •’ public nature, ad gravejd) damnum, 
or (e) defrimeulum, or (f) commune nocumentnm omnium ligeorum 
dnmini regis prope inhabitantium. Yet it hath been resolved, 
that an indictment for not repairing a bridge, by reason whereof it 
was ruinous, ita quod ligei domiui regis pc'- earn transire non pos- 
siint, and concluding, ad nocumentum eorundern, is good without 
using the words ad nocumetilum omnium ligeorum, Sfc, for by tlic 
king’s liege people shall be understood all his liege people. 

U Sect. 4. Also it is said, that the law has so tender a regard for 
the interest of the king and of religion, that an indictment for do¬ 
ing a thing which plainly appears immediately to tend to the pre- 
jud'ce of either of them, is good, though it docs not e.xpressly 
complain of it as a common grievance; and upon this ground it 
hath been resolved, that an indictment for converting the king’s 
money to one’s own use is good, without more. And upon the 

same 
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same foundation also it hatli been holden, that an indictment for 
breaking and digging up the wall of the church of such a town 
ad meu/ueutum burgi ligeorum domini regis is good. 

Sect. 5. Also it hath been said, tliat an indictment of a com¬ 
mon scold, by the words “ cotnmums rixalrix,'* which seem to be 
precisely necessary in every indictment of this kind, is good, 
though it conclude “ ad commune nocumeutum dwersorinu" in¬ 
stead of omnium, Sic.;” perhaps for this reason, because a com¬ 
mon scold cannot but be a common nuisance. And upon the 
like ground it seems that it may probably be argued, that an indict> 
ment for laying logs in the stream of a navigable public river, “ ad 
nocumentum J. S.” may be maintained, because it cannot but be 
a common nuisance. And if the law be so in this case, why 
shouUl not also an indictment setting forth a nuisance to a way, 
and expressly and uuexccptionably shewing it to be a highway, 
be good, notwithstanding it conclmle “ in nocumeutum diversorum 
ligeorum, Sc.” without saying “omnium;” for why should such 
a conclusion be more necessary in an indictment for one kind of 
nuisance than for any other i' And perhaps the {a) authorities 
which seem to contradict this opinion might go upon tins reason, 
that in the body of the indictment, it did not aj)p('ar with suffi¬ 
cient certainty, whether the way, wherein the nuisance vvas al¬ 
leged, w'ere a highway, or only a private way; and therefore that 
it shall be intended from the conclusion of the indictment that 
it was a private way. 

Seel. 6. There is no doubt but that common bawdy-houses 
are indictable as common nuisances. Also it hath been said, 
that all common stages for rope-iluncers, and also all common 
gaming-houses, are nuisances in the eye of the law, as will be 
more fully shewn in the following division; not only because 
they arc great temptations to idleness, but also because they are 
apt to draw together great numbers of disonlcrly persons, which 
cannot but be very inconvenient to the neigbourhood. 


(jMod. 1i, 178. 
Iil3. "S'J. 311. 
Moor, 847. 

Sir. a 1247. 
JJiir. K. B. 229. 
M Scss. ('si9. 2(>. 
2 Keblo, 410. 

1 Kebic, 161. 
12Mo(l.6Ul. 
616. 

1 Roll. 201. 
Sa^cr, 167.301. 


(a) C. r.lia. 148. 
H Kciflo, 461. 

2 R. Abr. 1)3. 
Latch. 183. 


3 Inst. 20 . 1 . 
Kitchen, 11. 

2 Burr. 1232. 

1 IVJodern, 76. 

2 Keblf, 8.16. 

3 Kcbic, 464, 

.6 Modern, 142. 
1 Vent. 169. 

10 Mod. 336. 
12 Mod. 342. 


Sect. 7. Also it hath been Iiolden, that a common playhouse * 
may be a nuisance, if it draw Wgether such numbers of coaches or yj^Rushworih’* 
people, &c. as prove generally inconvenient to the places adja- Coll, part 2. 
cent. And it seems to be a proper ilistinction between play- vol. i. fol. 220 . 
houses aml^ the nuisances mentioned in the foregoing section, ^ 

that playhouses, having been originally instituted with a lau- 630.' 
dable design of recommending viitue to the imitation of the 
people, and exposing vice and folly, arc not nuisances in their 
own nature, but may only become such by accident, whereas the 
others cannot but be nuisances. 


Sect. 8. It hath been resolved, that neither an old nor a 
iiew(fl) dovecote, whether it were erected by the lord of a manor, 
or one of his tenants, is a common nuisance; for if a dovecote 
were a common nuisance, it could never become lawful by any 
license or prescription whatsoever, because every nuisance is a 
malum in se; but it is certain, that a dove-house may be justified 
by a prescription, and that it is so fur countenanced by the law', 
as to be (b) demandable in a preecipe before any land whatsoever 
which is not built upon, and that the owner may justify the 

taking 


(а) 2 R. Abr. 
138,139. 26# 
2 Roll. 4. 30. 

C. Jiic. 382. 
491. 

Moor, 238. 

1 Roll. 136.201. 
Poph. 143. 

Coil. 6 Co. 104. 

(б) F.N. B.3. 
c. 
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(f)16E.4. 7 b. 
Godb. it59. 

(rf) Quaere 
Moor, 580. 621. 
C. Eliit. 548. 

N. B. For the 
iiiusoncc of 
keeping pige¬ 
ons, vide 1 Jac. 
1. c. 27. and 
2 (jeo. 3. c. 29, 


talcing another’s (c) hawk, which he shall find at his dove-house. 
Hying at his pigeons ; (d) and from hence it seems clearly to fol¬ 
low, that though a tenant, who builds a,dove-house without the 
license of the lord of the manor, may perhaps be liable to an 
action on the case at the suit of such lord, whose prerogative is 
said to be incroached upon by die erecting such a house with¬ 
out his license, yet he cannot be punished for it by a public pro¬ 
secution. 


1 .Ion. 221. 

C. Car. 184. 

1 Bulst. 2U3. 

2 11. Abr. 137. 
Kit. 11. 23. 

.Si. 18 Ed. 2. 


Sect. (J. But perhaps it may be argued, that if this reasoning 
be good, it will follow from the same jfround, that a gate erected 
in a liigliway will be also no nuisance; because if it were, it 
could not be justified by any prescription, as it is agreed that it 
may be. But to this it may be answered, that the erecting of 
such a gate is therefore a nuisance, because it interrupts the 
))eople in that free and open passage which they before enjoyed, 
and were lawfully entitled to; but where such a gate has con¬ 
tinued time out of mind, it shall be intended, that it was set up 
ut first by consent, on a composition with the owner of the land 
on the laying out the road, in which case the people had never 
any right to a freer passage than what they still enjoy. 


2 Tl. Alir. 139. 

('out. 3 Mod. 

1.38. 

(’ro. Car. 510. 
Mtirlc-y and 
Bragucll, 1 Bur. 
.' »3(i. 

2 Krb. 500. 
Vidp 1 l)anv. 
173, 174. 

Salk. 458. 4G0. 

1 lutt. 13G. 
I’.dnicr, 536. 
Wiitris, 26. 

2 I .d. Ilay. < 
1163. 


Sect. 10. It hath been holdcn, that it is no common nuisance 
to make candles in a town, becau.se the needfulness of them 
shall dispense with the noisoineness of the smell. But the rea¬ 
sonableness of this opinion seems justly to be micstionable, 
because, whatever necessity there may be that candles be made, 
it cannot be pretended to be necessary to make them in a town ; 
and surely the trade of a brewer is as necessary as that of a 
chandler; and yet it seems to be agreed, that a brewhouse, 
erected in such an inconvenient place wherein the business can¬ 
not be carried on without greatly incommoding the neighbour¬ 
hood, may be indicted as a common nuisance; and so in the like 
case may a glass-house or swiiic-yard. 


Noy, 403. 

.• Kcblo, 640. 
7.59. 

11 Mudciii. 3. 
FiG. 179. 

2 B. Abr. 139. 
1 Lut. 169. 


Sect. 11. It seems certain, that it is a common nuisance to 
divert part of a public navigable rjver, whereby the current of it 
is weakened, and made I’liable to carry vessels of the same bur¬ 
then as it could before. Also it hath been holdeii to be a com¬ 
mon nuisance to ilivide a house in a town for poor people to 
inhabit in, by reason whei .of it will be more dangerous in the 
time of iiifectiuu of the plague. (1) 


(l) Or to make great noises in tlie night ^ith a 
Kpcakiiig triinipet, to the disturbiince of the iii'igb- 
boiirhouii. Sir. 704. Or periuiltiiig a lionsic near 
till' highway to continue in a ruinous condition. 
Salk. 357. Or laying timber in a public river, 
altliuugh the soil on which it is laid belong to the 
purly, provided it obstructs the necessary intcr- 
cour--o. 3 Bac, Abr. 686. Str. 1247. Or to place 
a tioating dock in Uie river, althuiich bciiclicial in 
repairing ships. Surrey Assises, at Kingstou, 178.5. 
Or to travel with a cart on a coinnion pack or 
horseway, and by plowing it up to render tins use 
of it incunvcnicDt. 6 M.id. 145. Or to put a ship 
of 300 tons into Billingsgate duck ; for altbongh it 
is a connsKin dock, it is only for the reception of 
.small vcs-.e|s freighted with provisions for the 
l.ojidun market. 2 llawk. c. 25. s. 35. Or to ma¬ 


nufacture acid spirit of sulphur, vitriol, or aqua¬ 
fortis in the vicinitv of dwelling houses. 1 Burr. 
33.3. Vide also 13’Edw. 1. c. 24. 12 Rich. 2. 
c. 13. 2 W. & M. s. 2. c. 8. 30 Geo. 2. c. 22. 
31 Geo. 2. c. 17. respecting nuisances in the cities 
of London and Westminster. 

But the fears of mankind, however reasonable, 
will not create a nuisance; therefore it is no nui¬ 
sance to erect a building for the purposes of iniio- 
culation. 3 Atkyns, 21. 726. 750. Nor to lay 
bricks in tlie river Thames in the party’s own 
fishery. 3 Burr. 1770. Nor to violate a public 
law. Black. Rep. 570. Nor to stop up a prospect. 
3 Salk. 247. 459. Cro. Eiiz. 118. And whether 
coney barrows are a noisance, sec 1 Burr. 259. 
6 Mod. 453. Sec also ir Mod. 7 and 8. 
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As to the Second Point, viz. How a nuisance may be re¬ 
moved. 


Sect. 1^. It seemeth to be certain, that any one may pull 
down or otherwise destroy a common nuisance, as a new gate, or 
even a new house erected in a highway, &c.; for if one whose 
estate is, or may be, prejudiced by a private nuisance actually 
erected, as a house hanging over his ground, or stopping bis 
lights, 8lc. may justify the entering into another’s ground, and 
pulling down and destroying such a nuisance, whether it were 
erected before or since he came to the estate, surely it cannot 
but follow d fortiori, that any one may lawfully destroy a com¬ 
mon nuisance: and as the law is now holden, it seems, that in a 
plea justifying the removal of the nuisance, you need not shew 
that you did as little damage as might be. {a) 

(a) Qiaere, vide Cooper ». Marshal, 


C. Car. 184. 

I joii.esi. 

II Mod. 7, 8. 
Moor, .',74. 

* U. A hr, 14^. 
Salkcld, 459. 
Yelvrrlon, 142. 
Ld. llayiii. 764. 
5 ('oLe, 101. 

9 Coko, 54. 
liurruns, 

1 Roll. 9. 35. 

B. NLs. 14. 

1 Jon.271. 
Salkcld, 458. 

1 Burrow, 259. 


Sect. I.?. It hath been adjudged, that if a river be stopped, to S7 Ass. to. 
the nuisance of the country, and none appear bound by prescrip- 
lion to clear it, those w ho have the piscary, and the neighbouring 
towns who have a common passage and easement therein, may 
be compelled to do it. 


As to the Third Point, viz. In what manner common nui¬ 
sances may be punished. 


Serf. 14. It is said,(/;) that a common scold is punishable by (ft)6Mod. ii. 
being put into the ducking-stool: and there is no doubt but 2i3. 
that whoever is convicted of any other nuisance may be fined 2 ^ Ahr. 84. 
and imprisoned. 


2 Sebs. Cas. 39. 


Sect. 15. And it is said, that one convicted of a nuisance done Vide Strange, 
to the king’s highway, may be coinmaiuled by the judgment to 
remove the nuisance at his own costs; ('2) and it seemeth to be and the cases 
reasonable, that those who are convicted of :my other common tiicre cited, 
nuisance should also have the like judgment. (‘1) 


Eaves-Droppi)ig. 

Eiivcs-flroppcrs, or such as listen under walls and windows, 
or the caves of a house, to hearken after di.scoursc, and theii!- 
npon to frame slanderous and mischievous tales, arc a common 
nuisance, and presentable at the court-leet.—(Kitch. of Courts, 

Of 

sle.'im-cngincs, the court are empowered to give 
tliu prosecutor costs; and also by sect. 2. tlie court 
arc empowered, by consent of the prosecutor, to 
make order for the alteration of the construction 
of llie iurnace, in case it appears that the grievance 
may be so remedied. But the act is not to es- 
tend to furnaces erected solely for the working of 
mines. 


(2) Tliat is to say, if it be a permanent nuisance; 
but if tlie iioisancc be only temporary, the court 
need not give judgment that it be abated (Str, 
<>86.)-~so in an iudictineiit fur building a wall 
across the highway, not emtiming it, it is not ne¬ 
cessary to give judgment tliat the nuisance be 
abated, (7 T. R. 487.) 

(3) Bv stat. 1 and S Geo. 4. c. 41. for giving 
gi cater facility iu thttobateinent of nuisances by 
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Of Nuisances relating to Highways. 

And now 1 am particularly to consider such nuisances as relate 
to highways and public houses. 

And for the better understanding of those which concern 
jiiUHWAYS, I shall consider, 

1. Such as relate to highways in general. 

2. Such as relate to bridges in particular. 

For the better understanding of nuisances relating to high¬ 
ways IN GENERAL, I shall examine the following points: 

What shall be said to be a highway. 

At whose charge and by whom it ought to be repaired. 

What shall be said to be a nuisance to the highway. 

How such nuisances ate to be removed and punished. 


What s^all be said to be a Highway, 


Co. Lit. 56. 

Communis strata 
and atiti via 
regia arc no- 
iiiiiiuiis ternii. 
Str.4t. 
to Moil. 38:5. 
Aiulrewa, 143. 


Sect. 1. It is said that there are three kinds of ways: First, a 
footway, which is called in Latin, iter: Secondly, a pack and 
prime-way, which is both a horse and foot-way, and called in 
Latin, actus: Thirdly, a carl-way, which contains the other two, 
and also a cart-way, and is called in Latin, via or aditus; and 
this is cither common to all men, and then it is called via regia, 
or belongs to some city or town, or private person, and then it is 
called communis strata. 


Paha. 389. 

6 Mod. 255. 
B. R. H. 315. 


(d) C. £li<. 63. 
(ft) I Void. 208. 

2 Kebic, 178. 

3 Kcblc, 2o. 

6 Mud. 255. 

(c) 27 Ass. 23. 
Fit*. 279. 

2 Com. Dig. 
397. 

(d) Co. Lit. Wi, 
5 Edw. .1.2. 
(f)3A4W.& 
Marv, 12, 

4 Bur.-. 2091. 


(/■)Kitchen,35, 
rnlmer, 389. 

2 Roll. 412. 

(g) Moor, 180. 
Cio. EL 664- 
Co. lit 56. 

H. 8. 27. 


It secineth that any one of the said ways, which is common to 
all the king’s people, whether it lead directly to a market-town, 
or only from town to town, may properly be called a highway, 
and that any such cart-way may be called the king’s high-way, 
and that a nuisance in any of the said ways is punishable by in¬ 
dictment in the court-leet; for indictnients for (a) stopping horse¬ 
ways, and (b) footways, have often been allowed; and where 
others have been quashed, no other reason has been given for it, 
but that the way was not called a common way or highway. 

And in (c) books of the best authority, a river common to all 
men is called a highway. 

And it is laid (d) down as a general rule, that nuisances to any 
way common to all men are inqiiirable in ihe leet, and horse- 
causeys arc taken notice of by (e) parliament; and therefore 
there seems to be no reason why any way leading from village to 
village, which does not terminate there, but is also a thorough¬ 
fare to other towns, may not properly be called a common or 
highway, or why a nuisance therein should not be indictable, 
whether it directly lead to a market-town or not; for since such 
a way lies open to all the king’s subjects, a nuisance (J-") therein 
cannot but be a common nuisance, and if it be not punishable by 
indictment, it would not be punishable at all, iilasmuch as it (g) 
seems to be certain, that it is not punishable by action, because 

if 





Cb.'58. Nttuanca riktmg t 0 Higiu>ay$, 6&t 

if one man might bring his action in respect of the possibility of 
the damage which he might receive from it, all otlier men may 
do the like, which would introduce a multiplidty of actions; and 
therefore the distinction which is taken in some (k) books con- (A) i Vent. i89. 
ceming this matter, seems to be very reasonable, that every way 
from town to town may be called a highway, because it is com- 3 Kebie, aa! 
mon to all the king’s subjects, but that a way to a parish-church, Ld. Ruy. 1174 . 
or to the common fields of a town, or to a private house, or per- 
haps to a village, whieh terminates there, and is for the benefit 
of the particular inhabitants of such parish, house, or village 
only, may be called a private way, but not a highway, because it 
belongeth not to all the king’s subjects, but only to some parti¬ 
cular persons, each of which, as it seems, may have an action on Co. Lit. 56. 
the case for a nuisance therein. 


t But it hath been determined, that a street built upon a per- strange, nxd. 
son’s own ground is a dedication of the highway so iar only as 
the public has occasion for it, viz. for a right of passage, and is 
not to be understood as a transfer of tlio absolute possession of 
the soil. 


Sect, 2. It hath been holdeu, that if there be a highway in an 1 r. Abr. 390 . 
open field, and the people liave used, time out of mind, when the 
ways are bad, to go by outlets on the land adjoining, such out¬ 
lets are parcel of the way; for the king’s subjects ought to have 
a good passage, and the good passage is the way, and not only 
the beaten track; from whence it follows, that if such outlets be Cw, Car. 366. 
sown w ith corn, and the beaten track be founderous, the king’s 
subjects may justify going upon the corn. 

t So if one grant a way, and afterwards dig trenches in it to Uoilb. 
the hindrance of the grantee, he may fill them up again. But if 
a w'ay w'hich a man lias, becomes not passable, or very bad, by 
the owner of the land tearing it up with his carts, so that the 
same be filled with water, yet he who has the way cannot dig the 
ground to let out the water, for he has no interest in the soil. 

But in such case he may lying his action against the owner of 
the land for spoiling the way, or perhaps he may go out of the 
way, upon the land of the wrongdoer, as near to the bad way as 
he can. 

• 

t But where a private way is spoiled by those who have a 2 Biirr. 3 B 2 . 
right to pass thereon, and not through the licfault of tlie owner 
of the land, it seems that they who have the use and benefit of 
the way ouglit to repair it, and not the owner of the soil, unless 
he is bound thereto by custom or special agreement. 

t So if I have a private way without a gate, and a gate is hung Liu. 267. 
up, an action lies upon the case, for I have not my way as I had 
before. 


Sect. 3. It seemetli to be agreed, that an ancient highway can- c. Car. 266, 
not be changed without the king’s licence first obtained upon a 267. 
writ of fld <fuod damnum, and an inquisition thereon found, that 
sucli a change wj|l not be prejudicial to the public; and it is said, vidr iK)te(i) 

that 
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that if one change a h^hway without such audunity, he may stop 
the uew way whenever he pleases. (1) 

c. ('.ir. 267. And it seemcth, that the king’s subjects have not such an in- 
^I'lv. 141,112. gugjj Jig Djakc good a general jiistiiication 

of their going in it as in a common highway; but that in an 
action of trespass brought by the owner of the land against those 
who shall go over it, they ought to shew' specially, by way of ex¬ 
cuse, how the old way was obstructed and the new one set out. 

Also it is said, that the inhabitants arc not bound to keep 
watch in such new way, or to make amdnds for a robbery therein 
committed, or to repair it. 

tniirr.465. f And a private act of parliament for inclosing lands, which 
vests a power in commissioners to set out new roads by their 
award, is erpialiy strong, as to these consequences, as a writ of , 
ad qmd dumitiun, 

C. Car. e(!7. Sect. 4. However, it is certain, that a highway may be changed 
? hy the act of God; and therefore it hath been holdeii, that if a 

Viilc Taylor j’. watcr wliicli iKis been an ancient Jngnwaj, by degrees change its 
Whiibicad, colirsc!, aiid go ovci* different gj oimd from that whereon it used to 
Douglas, 74a. yuj ijju iiigii^vay coiilinues in the new channel in the same 
manner as in the old. 


At loJtvse Charge, and l/i/ whom, the Highioaif ought to he 

repaired. 

1. What provision is made by the coiiimoii law concerning this 
matcer. 


‘2. Wiiat by statute. 


As to the first of those particulars, %'iz. What provision has 
been made by the common law for the repaii s of highways. 

Sect. 5. It seems to be agreed, that of common 'ight, the 
t u \|,r general charge of repairing all highways lies on the occupiers of 
U 90 . ' * the lands in the parish wlurein they .are;(fl) f And, therefore, 

if tiie inhabitants of a town, iiip, bound by prescription to repair 
the roads within llie township, be expressly exempted, by the 
qt. 106 . p,.yyjgjQng Qf ji fomj from the charge of repairing new roads 
to be made within the township, that charge must necessarily 
fall on the rest of the parish. 


(b) Marcli, 96. 

1 Veni. 90.183. 
189. 

Sum. Ml. 
811.7 5. 

Ld. R, 725. 
:iT. Ri'p. 232. 


But it is said, that the tenants of the land adjoining are bound 
to scour their ditches, (h) 

And there is no doubt but particular persons may be bur- 
thened with the general charge of repairing the highway in two 
cases, viz, in respect of an inclosure of the land wherein it lies; 
and in respect of a prc.scripiion. 

And First, a particular person maybe bound to repair a high¬ 
way in respect of an inclosure. 

Sect, 


(1) Hut iujw, by »(. 5.5 Geo. 3. c. 78. two j«i- 
tiees «t a sptei.'l scasion* way divert a liifiliway, 


or up a iisclcss one, observing tlie forms set 
out in the statute. 



Ch; 32. 


Nmmnm relating i(^ Highmys. 


m 


Sect.d. As where the owner of lands not indosed, next ad- iii.Abr.390. 
Joining to the highway, incloses his lands on both sides thereof, C. C»h. 366. 
in which case he is bound to make a perfect good M'ay, and shall 
not be excused for making it as good as it was at the time of the i Buh. -wi to 
inclosure, if it M'ere then any way defective; because, before the ^66. contra, 
iiiclosiire, the people used, when the way was bad, to go for their 
better passage over the fields adjoining, out of the common track, 
which liberty is taken away by the inclosurc. 


Sect. 7. Also it hath been holden, that if one inclose land on i Siderfia, 46i. 
one side, w'hich hath been anciently inclosed of the other side, 
he ought to repair all the way, but that if there be not such an 
ancient inclosurc of the other side, he ought to repair but half 
that way. 


And it is said, that wherever one is hound to repair a highway 
in respect of an iiiclosure, ainl lajs it optni again as it was before, 
he shall be freed from the charge of repairing it. 

t So ill aivrit of ad quod davinum, and inquisition found there- 3 Atk. iTi. 
upon, after the person hath once made the road, (and it is not ne¬ 
cessary the whole new roail should go through his own soil,) the 
parishioners ought to keep it in repair; hecaiiso being discharged 
from the repairing of the old road, no new burthen is laid upon 
them; their labour is only transferred from one place to another, 
lint il the new road lies in another parish, the person who suctl 
out the writ, and his heirs, ought to keep it in repair ; because 
as the inhabitants of the other parish gained no benefit from the 
old road being taken away, it would be imposing a new charge 
upon thorn, for which they enjoyed no compcusatioii. 

So also if a highway be inclosed by virtue of a special act of Rm Flcck- 
parliamcnt for inclosing and dividing common fields, &c. it shall ^ 
continue to be repaired by the parish or township, as it was be- 
fore, unless otherwise directed by the act; for if he who inclosed 
the ground adjoining to tlw highway were obliged to repair, it 
might happen that the expense of repairing would be more than 
the value of his allotuieut. 


Secondly, A particular person maybe bound to repair a (a)WhorcUio 
highway in respect of a prescription. («) original of a way 

is iiccouiilcd for, 

c* . o T • • 1 I • pifcscriptioii 

oca. 8. It IS said, that a corporation aggregate may be com- is destroyed, 
polled to do it by force of a general prescription, that it ought Strange, 909 . 
and hath used to do it, without shewing that it used to do so in ^^sske,*^* 
respect of the tenure of certain lauds, or for any other considera- 21 Ed. 4 .’38. 
tion; because such a corporation, in judgment of law, never 
dies, and therefore, if it were ever bound to such a duty, it must * 

needs continue to be always so; neither is it any plea, that such 
cor[)orution have always done it out of charity ; for what it hath 
always done, it shall be presumed to have been always bound to 
do. 


But 
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Far. 54, 55. 

V!1 Kd 4. 51. 
Kcilw. S'i. a. 
Latch. 

3 Salk. 77. .581. 
<j Mud. 150. 
l‘J0. 26.5. 

Salk. 3.57. a. 


But it is said, that a person cannot be charged with such a duty 
by a general prescription from what his ancestors have done, be¬ 
cause no one is bound to do what his ancestors have done, unless 
it be for some special reason, as the having lands descended from 
such ancestors, which are holden by such like service, &c. Yet 
it seems, that an indictment charging a tenant in fee simple with 
having used of right to repair sucli a way ratione tenvm term 
m&, is certain enough, witiiout adding, that his ancestors, or 
those whose estate he hath, have always so. done, for that is im- 
plietl in saying, “ that he has always used to do it ratione tenure 
siuc” 


Also an occupier, as such, though at will only, is indictable for 
suifering a house standing upon llie highway to be ruinous, &c. 
and the w'ords ratione tenura, Sfc. if added, are surplus. 


1 Mod. lie. 

3 Kcbic, 301. 

1 Veniris, ‘2hil 
10 Mod. 160. 
383. 

12 Mod. 15. 
198. 409, 

JA. Ray. 735. 
922.1163. 
Strange, 179. 


Sect. 9. However, it seemeth certain, that whether a particu¬ 
lar person be bound to repair a highway by inclosure or prescrip¬ 
tion, &c. yet the parish cannot lake .’uivaiitage of it upon the pica 
of “ not guilty” to an indictment against them for not repairing 
it, but ought to set forth their discharge in a special plea, (l) 

As' to the Second Particular, viz. At whose charge, and by 
whom the highway ought to be repaired by force of the sta~ 
tales. 


'I'he management and care of highways, by the several sta¬ 
tutes relative to them, is under (he dircetion of justices of the 
peace and surveyors, and the iutVingement of the several enact¬ 
ments punishable mostly by pecuniaiy forfeiturc.s, recoverable 
in a sumniary way: for the particulars, see lUirn’s Justice, tit. 
“ Highways.” But as a iiiiisaiiee to a highway is also an indict¬ 
able ofi'eiicc, it is tit iu this work to consider. 


What shall be said to be a Naiitancc to the Jfighwa^. 

]. What shall he said to b ' such a nuisance at common law. 

2. What by statute. 

As to the First Point, vh. What shall be i?aid to be a nuisance 
to a highway at common law. 

Kitch, .14, .55. Sect. 10. There is no doubt but that all injuries whatsoever 
to any highway, as by digging a ditch, or making a hedge over- 
thwart it, or laying logs of'limber in it, or by doing any other 

act 


(1) It iinwt appear upon tlie face of the indict- county only. 5 Burr. 2703; as tl)at tlicy have rc- 

ment hy vrhal right thecharge is laid u|>(iii liic par- paired timeout of mind, and 276. B. K. H. 359. 

taculu division uf any parish which is iu one 
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act wtiich will render it less comtnodioas to the king’s people, 
are public nuisances at common law. 

Sect. 11. Also it seemeth to be clear, that it is no excuse jr. Abr. igr, 
for one who layeth such logs in the highway that he laid them 26a. 
only here and there, so that the people might have a passage by 
windings and turnings through the logs; yet it is said to be no i K. Abr. 137. 
nuisance fur the inhabitants of a town to unlade billets, See. in 
the street before theit houses, by reason of the necessity of the 
case, unless tlicy suiFer them to continue there an unreasonable 
time after they are unloaded. (3) 


Sect. IQi. There is no doubt but tliat it is a nuisance at com* s H. 7.5. 
mon law to erect a new gale in a highway, as has been more 34,33. 
fully shewn. 8H.r,3. 


Sect. 13. Also it seemeth clear, that it is a like nuisance to 
suft'er the ditches adjoining to a highway to be foul, by reason 
whereof it is impaired; or to suffer the boughs of trees growing 
near the highway to hang over the road, in such a manner as there¬ 
by to incommode the passage. 

As to the Skconj) Point, vh. What shall be said tg be a 
nuisance to the highway by statute. 


Sect. 14. Not only all the aboveincntioned nuisances, which 
are such at common law, arc esteemed also nuisances by statute, 
but there is also one particular nuisance wdiich is made such by 
statute, and doth not seem to be taken notice of by common 
law, and that is the drawing of a travelling carriage with more 
than six horses in length, («) the permitting whereof hath occa¬ 
sioned the carrying of such excessive loads in such carriage, that 
the weight thereof hath in many places reudered the roads uu- 
passable. 


How such Niiisaiices^ire to be remoced and punished. 


(a) For tlip 
number now 
permitted lobe 
drawn, vide 
liiglma; acts. 
Burn, tit. 

“ Higliways.’’ 


1. In what order hedges and ditches, adjoining to the high¬ 
way, ou^ht to be kept. 

2. How far all trees and bushes arc to be removed from the 
highway. 

3. In what manner all other annoyances obstructing the high¬ 
way are to be removed. 

4. How far all persons arc punishable for taking away things 
made use of for the benefit of the highway. 

5. How 



(3) A waggoner occupving one side of a public 
street, in the cit^ of Ewlor, before his warehouse, 
ill loading and unloading bis waggon so that both 
carriages and foot passengers were incommoded 
by bis cumberous goods lying in the way, was 


held to be right ly convicted of a common noisance, 
iiltboiigh there was room for carriages and pas¬ 
sengers left on the other side of the street. (R. v. 
Russel, 6 E. R. 427.) 
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d. How far they may be punished for drawing a carriage with 
more than five horses in length. 

6. How far drivers of carriages are punishable for misbe¬ 
haviour.—See Burn’s Justice, tit. " Highways.” 

Sect. 15. By the general highway act of 13 Geo. 3. c.78. s.S4. 
justices of the peace have a power to present upon their own view, 
or by information upon the oath of others, that a highway is out of 
repair. This clause is copied from former acts upon the same sub- 
Keilw. 34. ject, and in the exposition of a similar clause it hath been holden, 
DaT'e *26 against whom such a presentment shall be made 

1 Blacii. 467 . cannot take any traverse to the want of repair of such highway; 

but it is agreed, that he may plead that some other person ought 
to repair the same, and traverse his own obligation to do it. 
Neither can 1 see upon what reason the former opinion is 
grounded, that ho connot traverse the want of repair of such 
highway; for since the statute expressly saves to every person 
who shall be touched by any such presentment his lawful traverse 
to the same, as he might have to an indictment of trespass or 
forcible entry; and since it seems clear, that evciy defendant to 
any such indictment may traverse the whole matter alleged 
agaitj^t him, as bath been shewn more at large, tit. “ Forcible 
Entry,” s. 58. why may he not as well have the same benefit in 
the present case ? And though the record of a justice of peace, 
acting by force of any statute as a judge, be not traversable; yet 
it seems hard by such a general rule, to make any record not tra¬ 
versable, which, by the express words of the statute which au¬ 
thorizes the making of it, is allowed to be traversable ; it is true 
indeed, that a pre.scntment in a court-lcet is not traversable, un¬ 
less it touch the party’s freehold ; but I do not sec why such a 
presentment in pursuance of this statute should have the like 
privilege, since the statute hath no mention of such present¬ 
ments in courts-leet, but gives the like traverse as is allowed by¬ 
law upon any indictment of trespass, &c. (4) 


N. B. Till" ob¬ 
servation was 
applied to tin: 
formur statutes 
upon this sub¬ 
ject. 


Sei’i iG. Also it seem.s to be iiliplied in the construction of 
those (the highway acts) as ’.veil as of all other penal statutes, that 
no one ought to be convicted of any oftence against them, with¬ 
out having notice of the accH'sation made against him, apd an op¬ 
portunity of defending himself. And therefore I shall take it for 
granted, that generally no one ought to be punished for any 
of the abovementioned offences, without being called upon to 
answer for himself, and having liberty to traverse the matters 
alleged against him : it is true, indeed, that it is generally holden, 
that no traverse can be taken against a presentment by a justice 

of 


(4) It is now determined tliat the reasoning of 
Mr. S. Hawkins is correct; and limt,.a, general 
traverse iiiry be presented to a presentment of a 
justice, tliat a road is out of repair, made upon his 
own view'. In the rase of H, v. the Justices 
of Wiltshire. (Burr. 1531.) which was an a^iplica- 
tion for a mandamus to command the justices to 


receive a general traverse to a presentment of a 
single justice that a road was out of repair, Mr. 
J. Yates observed, that there was no jurisdiction 
in this kingdom by wtiich a defendant could bo 
convicted unheard. And the court held that a 
presentment was of no more force than an indict- 
fbeut, and therefore traversable generally. 
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of peace of bis own knowledge as to thew'ant of repair; yet 
this opinion seems justly questionable, for the reasons before 
alleged. 

Sect. 17. However, it is certain, that in all other cases, 
whoever is indicted or presented in any court, except a coiirt- 
Icct, for any offence relating to the ^lighways, may traverse the 
whole matter alleged against him in such indictment or present¬ 
ment. 

Sect. 18. But it sccincth to be agreed, that he who is pre- 6II-V.4. 
sented for such an offence in a court-Ieet, can only traverse it so 
far as it concerns his freehold, as by charging him with being Ue*Koiisscl, 
bound to sucli repairs in respect of the tenure of Ins laJids, See. i Tcfni Rc|». 
for which purpose it is certain that he may remove it by a cerlio- 
rari into the king’s bench, and there traverse it. 

Sect. 1<). Also there is no doubt, but that after conviction, or Amin-son.s.'M. 
upon a demurrer or confession, any one may take exceptions to otiil 
any such indictment or presentment in any court for the want of s Keble.Tt:). 
legal form; but the court in discretion will very rarely suffer a 
man to take such exceptions before such couviction or confes¬ 
sion, without a certificate and affidavit tliat the ways are in good 
repair. 

Therefore, for the better uiulerstaiiding in what cases it may be 
safe to demur to, or confess an Indictment or a presentment of 
tliis kind, 1 shall lay down the following rules concerning them. 


Rules for Imlictnieuls relalivc lo lliglma^s. 

Sect. 1. 1. That it is («) safest in every such iudiclmenl t?) C«) 2 R. Abr. 
shew both the phu^c from which, and also the place to whichi'tho 
way supposed to be out of repair doth lead; yet exceptions for (?,) a KcbL, 
want of such certainty have, sometimes been {(>) disallowed ; how- 7i5.728. 
ever it seems certain, that there is no neces.sity to shew' (f) that a 
highway leads to a market town, because every highway leads oogj. 
from town to towm. 383. 

where an objec¬ 
tion of this kind L, clhallowcd. 1 Brownl. 9. (r) I’alincr, .389. 2 Boll. 412. 13, K. If. 31ti. 

Sect. 2. 11. That it is necessary (d) in every such indict- (*0 3 Kcb. 644. 
meiit expressly to shew in what place tlm nuisance complained 
of was done, for whicly (e) cause an imiictraent for stopping a («■) 2 R. Abr. 
way at D. leading from l). to C. is not good ; for it is impossible 
that a way leading from D. should be in D. and no other place 
is alleged. 

Sect. 3. III. So also it hath been adjudged, that an indict- Rex i>, Gamlin- 
ment against the parish of 13. for not repairing a road leading py. 3 Term 
from A. to B. is exclusive of B. and therefore bad, and not aided 
by a subsetjuent alleption, “ that a certain part of the same 
“ highway situate in B. is in decay, &c.” 

Sect. 4. IV. So also in a presentment the highway must stra. lai, 

be Cowp. HI. 
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Stra. 44. 

1 II. Bl. Rep. 
351. 

Sayer, 119. 


Cro. Jar. 3l!4. 
Latch. 183. 


3 R. Abr. 80, 
81. 


3 R. Abr. 81. 


Sayer, 98. 
167. 301. 


Salkold, 359. 

6 Modern, ?.)5. 
Contra, Sayer, 
168, 169. 

(a) C. £Iiz. 63. 


(b) Sec 3 R. 
Abr. 83. 

1 Ventris, 208. 
Pophani, 206. 

2 Kehlc, 728. 

(c) 1 Vent. 208. 

3 Keble, 28. 


B. R. H. 316. 


Aspindal t'. 
Brown, 3 Te 
Rap. 265. 
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be alleged to lie in the parish, otherwise the parish is not bound 
to repair. 

Sect. 5. V. But in an iiidiclnient for a nuisance, it is not 
necessary to mention the termini of a highway. Also if there be 
two vills in a parish, it is not necessary in an indictment for a 
nuisance to shew in which vill the nuisance lies. 

Sect, C. VI. That every indictment ought also certainly to 
shew to what part of the highway the nuisance did extend, as 
by shewing hoiv many foot in lengtl;, and how many foot in 
breadth ^t contained, or otherwise the defendant will neither 
know of the certainty of the charge against which he is to make 
his defence, neither will the court be able from the record to judge 
of the greatness of the offence, in order to assess a line answer- 
able thereunto; and upon this ground it hath been adjudged, that 
an indictment for stopping a certain part„of the king’s way at K. 
is nought, for the uncertainty thereof. 

Sect. 7. VII. Also it hath been resolved, that the place 
wherein such a nuisance is alleged, is not sufbciciitly ascertained 
in such an indictment by shewing that it contained so many foot 
in length, and so many in breadtli, by estimation. 

f Sect. 8. VI II. An indictment for a nuisance in laying 
soil in a highway is not bad for want of the length and breadth 
of the nnisance being set out. Nor for a nuisance in digging 
two grips or ditches in a certain footway. JSor for a nuisance 
that a certain highway and bridge are in a ruinous condition. 

t Sect .!). IX. That every such indictment must shev^^ that 
way wherein a nuisance is alleged is a way coniinon to all the 
king’s people: for which cause it hath been resolved, that an in¬ 
dictment for a nuisance to a {a) horseway, w'ithout adding that it 
is a highway, is noughtr 

Sect. 10. X. And upon the same ground it seemeth also, 
that an indictment for a nuisance to a common footway to the 
church of D. for (A) all tlie parishioners of I), is not good ; yet 
it (c) seems, that if those last words, viz. “ for all parishioners of 
D.” had been omitted, ^uch an indictment mighty be main¬ 
tained. 

t Sect. 11. XI. That is not neces.sary to say that it is a high¬ 
way for this or that particular kind of cai.nagc; because if it is 
stated to be “a common highway,” it shall be intended a highway 
for all manner of things. 

t Sect. 12. XII. That in pleading a public highway, it is suf¬ 
ficient to say, “ that before and at the said time when, &c. there 
“ w'as, and of right ought to have been, a certain common public 
“ highway, leading, &c. for all the liege subjects, &c, to go, return, 

“ pa.‘'.s, and repass, on foot and on horsebacK, and with their cattle 
and carriages at all times of the year, &c.” without alleging that 
it bad been a highway from time immemorial. 


Sect. 



Ch.3j2. 


S^, 13» X1I1*^ Hiat it is not safe in .an indictment agmn|»t 
a common person for not repairing a highway, which he ought to 
have done m respect of the tenure of certain lands, barely to say 
that he was bound to repair it ratione tenurat terra, without adding (o) Noy, 9s. 
(a) sua. (1) 3 KeWe, 8o5. 

f Sect, 14. XIV. So also an indictment against a particular Rex». Great 
division of a parish, for not repaiiing a common highway, stating 
that the inhabitants thereof, from time whereof the memory of s. p. Rex v. 
man is not to the contrary, ought to repair and amend, is not Penderryn, 
sufficient; for the parish at lar^e being bound of comn^n right 
to repair, it ought to shew by wliat right the charge was laid on ' 
the particular division. 

Sect. 15, XV. Also it is said, that in an indictment against (ft) 3 Keb. 68 . 
a ( 6 ) bishop, &c. for not repaiiing a highway, in respect of certain Vide Vent, 331. 
lands, it ought to be shey^n in what capacity he ought to repair it, g'K'ebicfdi*. 
because otherwise it cannot be known in what capacity the process Ritymond, 182. 
is to be awarded against him. 

Sect. 16 . XVI. That every such indictment the fact al- 11 Modem. 56. 
leged against the defendant must be expressed in such proper 1 Anderson,* 
terms, that it may clearly appear to the court to have been a 
.nuisance: and for this cause it hath been resolved, that a pre¬ 
sentment for diverting a highway is not good, because a highway 
cannot be diverted, but must always continue in the same place 
where it was, howsoever it be obstructed, and a new way made 
in another place. 

Sect. 17. XVII. That an indictment against a man for stop- 2 Roll. Abr. 79. 
ping a highway in his own land, is good without laying the offence 
done vi et armvs. 

Sect. 18 . XVIII. Also it is said, that a presentment, th^-a 2 Roll. Abr, 79 . 
highway in such a place is decayed by the defaults of the inha¬ 
bitants of such a town, is good vvitliout naming any person in 
certainty. 

Sect. 19* XIX. But it hath been adjudged, that an indict- 2 Roll, Abr.ei. 
ment against particular persons must specially charge them every 
one; for which cause it hath been resolved, that an indictment 
against several for not repairing their streets, that they, ei eorum 
uterque, did*not repair tiieni, is not good. 

Sect. 20 . XX. That the defendants ought not to plead quod cfAb. 2 I 3 . 
won debent reparare, without shewing w'ho ought. 11 Mod. 273 . 

Sect, 21. XXI. That the defendants shall not be discharged Salkeid, 358 . 
by submitting to a fine, but a distringas shall go in injinitum till ® 
they repair. 

+ 22. XXII. That if a parish be situate part in one R«x». Clifton, 

county and the rest in another county, and a .l^hway lying in 
one part be out of repair, an indictment agains^we inhabitants 

of 

( 1 ) It hath been held, upon consideration, that ratione tmvrie is sufficient without su<e. Strange, 187. 
1 Vent. 331. 
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of that part of the parish only is bad; for the indictraent must be 
against the whole parish. 


Of Nuisances relating to Bridges. 


liy the great 
charter, 9 H. 3. 
c. 15, no town 
nor freeman 
slinll be <lis- 


Aiid now I am in the second place to consider nuisances re¬ 
lating to bridges in particular; for the better understanding 
whereof I shall examine. 


trained to make bridges nor banks, but sucli as of old time and of right have been accnstonied. See also 
2 InsL 701. 1 Burr. 267. ^ ‘ 


1. IIow public bridges are to be repaired by the common law.- 

2. How by the statute. 

As to the Fibst Point, I shall consider, 

1. In what manner, and by whom, such bridges are to be re¬ 
paired by common law. 

S. In what manner persons bound to such repairs arc to be 
proceeded against. 

As to the first of these particulars, viz. In what manner, 
and by whom, public bridges are to be repaired by the common 
law. 


43As!iizp,p.43. 
Valion, r. 1-t. 


(</) 2 Inst, 701. 
Sum. 14,3. 

C. Car. .‘>6.3. 

6 Mod. 3.37. 
S.ak. 3.33.3.39. 


(ft) 2 Inst. 700, 
701. 

Slim. 14.3. 
Dalton, r. 14. 
Far. 5-4, 33. 


(r) 2 Inst. 701. 
fi Mml. Sl)7. 
Snlkeld. 3.39. 

C. Car. 363. 


Sect. 1. It seemeth to be clear, that those who are bound to 
repair such bridges must make them of such height and strength, 
as shall be answerable to the course of the water, whether it con¬ 
tinue in the old channel, or make a new one; and that they are 
not punishable as trespa.3srrs for entering on any adjoining land 
foi.S'ich purpose, or for laying thereon the materials requisite for 
such repairs. 


Also it seemeth to be clearly (a) settled, that of common right 
the charge of repairing .ill commoe bridges lies upon the county 
wherein they, are, unle.si.- part thereof be within a franchise ; in 
which case it is said, that so much as is within the franchise shall 
be repaired by those of the franchise. 

t 

Sect. -2. Also it seemeth to bo (f>) certain, that such charge may 
be cast upon a corporation aggregate, either in respect of a spe¬ 
cial tenure of certain lands,or in respect of a special prescription, 
and that it may be cast upon any other persons (1) by reason of 
such a special tenure, as hath been shewn more at large under 
the second general head of the precedent division. 


But it is {c) said, that a man shall not be bound to repair a 
new bridge built^by himself for the common good; but that the 

county 


(1) Tlwrefore a tenant at will of a house which 
adjoi)i.i <0 » coniinoii bridge, although he is not 
tiimnd between landlord and tenant to repair 
theboitsc, ,>etifit become dangerously ruinous to 


the necessary intercourse of the bridge, as tenant 
at will only, he is bound, by reason of his posses¬ 
sion, to repair it, so far as to prevent the public 
being prejudiced. Ld. Raym. 836. 







Ch. dS. Nukattces releding to 7(fJ 


eouaty shall be bound to repair it, if it become of public con* 
venience. (2) 

t Therefore where a particular district rebuilt a foot bridge Burr. 8394 . 
over a more convenient part of the stream, and converted it into i Bl. Rep- 685. 
a bridgj for horses, carts, and carriages; as the district was 
not bound by custom to build or repair such a bridge, but a foot 
bridge only, and as they built a quite different bridge, in a different 
place, which proved of common public utility to the county, the 
court were unanimous, that the county, and not the district, were 
bound to repair it. * @ 


As to the second particular, viz. In what manner persons 
bound to such repairs are to be proceeded against. 


Sect. 3. It seemeth to be clear, (r) that any particular inhabitant 
or inhabitants of a county, or tenant or tenants of land charged 
to the repairs of such a bridge, may be made defendants to an iii- 
dictment for not repairing it, and be liable to pay the whole fine 
assessed by the court for the default of such repairs, and shall 
be put to their remedy at law for a contribution from those who 
are bound to bear a proportionable share in the charge ; for the 
necessity of the case requires the greatest expedition in cases of 
this nature. 

Register, 868. 9. last. 700- 


(c) 1 Jon. SrS. 
Popham, 198. 

6 Mod. 307. 
SalkoJd, 338. 

IS Mod. 198. 
409. 

Ld. Riiym. 725. 
793,804. 856. 
8.38. 1169. 
117.3.1249. 
llMo<l..36. 

F. N. B. 2.3.3. 
Hard. 131. 


t But no action will lie by an individual against the inhabitants Cowp. 687. 
of a county, for an injury sustained in consequence of a county 
bridge being out of repair. 


Sect. 4. Also it hath been (fl) resolved, that it is not sufilicient (d) 2 I^v.ii2. 
for the defendants to an indictment for not repairing a bridge, to 
excuse themselves by shewing either tliat they arc not bouRd.to g jyjoj. jgg/ 
repair the whole, or any part of the bridge, without shewing What 43 Assize, 37. 
other person is bound to repair the same; and it is saitl, that in 
such case the whole charge shall be laid upon such defendants, ““ 
by reason of their ill plea. 


Sect. 5. It is said, that where such defendants plead, that A. .Scc i Sid, 140. 
B. ought to repair the bridge mentioned in the indictment, and 2 Le\’. 112 . 
take a traverse to the charge against themselves, the attorney- 
general in this special case may take a traverse upon a traverse, 
and insist that the defendants are bound to the repairs, and tra¬ 
verse the charge alleged against A. B. and that an issue ought to 
be taken on such second traverse; and that the attorney-general 
may afterwards surmise, that the defendants are bound to repair it, 
and that the whole matter shall be tried by anindJtforent Jiiry,&c. 

t But the indictment ought to shew what .sort of bridge it is, Bd. Raym, 
whether for carts rmd carriages, or for horses, or foot men only. 

And if the duty to repair arise by reason of the, tenure of certain 
lands, the indictment must shew where those lijilds lie. 

Sect. 


(2) So where a miller built a bridge acrosz a ez'or after it was built, it was licid that the eoootj 
stream near hU mill, through which there was a was bound to repair..^S M. and S. 513. 
public ford before, and Uie public used the bridge . . - 

Z Z 2 
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6 Mod. 307. 'Sect. 6 . It seemS) that no inhabitant of 9 county ought to be 
Burr.Sj9. a juror foT the trial of an issue, whether the county be bound 
to such repdrs or notj but it is said, that he may be a good wit* 
ness. (S) 

As to the Second Point, viz. In what manner such bridges 
are to be repaired by statute. 


«In«t. 701,702. 
0 Mod. 355. 

A remedy to re¬ 
pair decayed 
bridges. 
is Coke, S3, 
Fophani, 193. 


tt 

u 

If 

tt 

if 


Sect. 7. And by 32 Hen. 8. c. 5, it is enacted, “ That the jus¬ 
tices of peace in every shire of this realm, franchise, city, or 
borough, or four of them at the least,* whereof one to be of the 
quorum, may inquire, hear, and determine, in their general 
sessions, of all manner of annoyances of bridges broken in the 
highways, to the damage of the king’s liege people, and to make 
such process and pains upon every presentment afore them, for 
the reformation of the same, against such as owen to be charged 
for the making or amending of such bridges, as the king’s jus¬ 
tices of his bench use commonly to do; or as it shall seem by 
their discretions to be necessary and convenient for tlie speedy 
amendment of such bridges.” 


Hen. 8. c. 5, s. 2 and 3. it is further 
defaulted enacted, “ That where it cannot be known and proved what hun- 
di ed, riding, wapentake, city, borough, town or parish, nor what 
“ person certain, or body politic, ought of right to make such 
“ bridges decayed, by reason whereof such decayed bridges, for 
lack of knowledge of such as oweii to make them, for the most 
" part lie long without any amendment, to the great annoyance of 
“ the king’s subjects; in every such case tlie said bridges, if they 
be without city or town corporate, shall be made by the inha- 
bitants of the shire or riding, within which the said bridge de- 
c^yed shall happen to be: and if it be within any city or town 
“ COi^porate, then by the inhabitants of every such city or town 
" corporate wherein such bridges shall be. And if part of any 
“ such bridges so decayed happen to be in one shire, nding, city, 
" or town corporate, and the other part thereof in another shire, 
‘‘ ridmg, city, or town coi poratc, orif part be within the limits of 
any city or town corporate, and part without, or part within one 
riding, and part within another, that then in every such case the 
inhabitants of the shirec. ridings, cities, or towns corporate, 
" shall be charged and chargeable to amend, make hnd repair 
such part and portion of such bridges so decayed, as shall lie 
and be within the limits of the shire, riding, city, or town cor- 
porate, wherein they be inhabited at the time of the same de- 
“ cays.” 


Sect. 9> And by 22 Hen. 8. c. 5. s. 4. it is further enacted, 
TOc 1 Keb"**’ “ where it cannot be known and proved 

433. * ” whatperson|,.lpnds, tenements, and bodies politic owen to make 

" and repair suoh:bridges, that for speedy reformation and amend- 
" ing of such bvmges, the justices of the peace within the shires 

« or 


{9) IN Mine objection may lie egaiiut the jus- 859, 660. Bat by 1 Ann. an inhiibitant may be 
tices, wheif they am ail interested} in which case a witness, 
the trial shall be in the next counfy. Vide Burrow, 



w rktiags where such decayed. luidges being out of cities end 
'* towns corporate, and if it be within cities or towns corporate, 

" then the justices or peace within every such ci^ or town corpo> 

** rate, or rour of the said justices at the least, whereof one to be seeim tonmke 
“ of the quorum, within the limits of their several commissions tiiispartoftbo 
** and authorities, may call before them the constables of every “•®*«**- 
“ town and parish, being within the shire, riding, city or town 
" corporate, as well within liberty as without, wherein such 
** bridges or any parcel thereof shall happen to be, or else two of 
“ the most honestjnhabitants .within every such town or parish in 
“ the said shire, riding, city dr town corporate, by the discretion 
“ of the said justices of peace. Sic. And at and upon the appeai- 
“ ance of such constables or inhabitants, the said justices of peace, 

** &c. with the assent of the said constables or inhabitants, may 
" tax and set every inhabitant in any such city, town or parish, 

“ within the limits of their commissions and authorities, to such 
‘‘ reasonable aid and sum of money, as they shall think by their 
“ discretions convenient and suiheient for the repairing, re-edily- 
“ ing, and amending of such bridges.” 


Sect. 10 . And by G2 Hen. 8 . c. 5. s. 4. “ Af|;er such taxation Two collectors 
made, the said justices shall cause the names and sums of every to be nmde. 
particular person so by them taxed, to be written in a roll in- c'i8 
dented; and shall also have power and authority to make two &c. 
collectors of every hundred, for collection of all such sums of 
money by them set and taxed; which collectors receiving the 
one part of the said roll indented, under the seals of the said 
justices, shall have power and authority to collect and receive 
all the particular sums of money therein contained, and to dis¬ 
train every such inhabitant as shall be taxed, and refuse payment 
thereof, in his lands, goods and chattels, and to sell such dis¬ 
tress, and of the sale thereof retain and perceive all the money 
taxed, and the residue (if the distress be better) to deliv^ to 
the owner thereof.” 


Sect. II. And by 22 Hen. 8. c. 5. s. 4. “ The same justices, 

** or four of them, within the limits of their commissions and 
“ authorities, may also name and appoint two surveyors (a), which («) The office of 
“ shall see every such decayed bridge repaired and amended from 
“ time to time as often us need shall require, to whose hands the veuiency.^i**^**' 
“ said colfectors shall pay the said sums of money taxed and by usually annexed 
“ them received; and that the collectors and surveyors, and every 
“ of them, and their executors and adininistratgrs, and the execu- |he\igh wnstt- 
“ tors and administrators of them, and every of them, from time bles. i Bum, 

** to time, shall make a true declaration and account to the justices 
" of peace of the shire, riding, city, or town corporate, wherein 
“ tligy shall be appointed collectors or surveyors, or to four of 
** the same justices, whereof one to be of the quorum, of the 
" receipts, payments, and expenses of the said f^ms of money.” 

Sect. 12. And by 22 Hen. 8. c. 5. s. 4." If tltey or any of them 
“ refuse that to do, that then the same justices of peace, or four 
of them, from time to time, by their discretions, shall have 
“ power and authority to make process against the* said collectors 
“ and surveyors, and every of them, their executors «nd adminis> 

“ trators. 
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"4rator8, and the executors and administrators of evenr of diem. 
“ by attachments under their seals, returnable at tne general 
" sessions of peace: and if they appear, then to compel them to 
“ account, as is aforesaid; or else if tliey or any of them refuse 
that to do, then to commit such of them as shidl refuse to ward, 
“ there to remain without bail or mainprise, till the said declara" 
" tion and account be truly made.” 


Justices may Sect. 13. And by 22 Hen. 8. c. 5. s. 5. Jt is further enacted. 

Into ewi^shire ” where any bridge or bridges lying in one shire or riding, 

III o cverj s lire. „ persons inhabitants, bodies politic, lands or tenements, 

“ which owen to be charged with the making and amending of 
“ such bridges lien and abiden in another shire or riding, or 
“ where such bridges been within any city or town corporate, and 
“ the persons inhabitants, bodies politic, lands or tenements, that 
“ owen to make or repair any such bridges lien and been out of 
“ the said cities and towns corporate, in every such case theius- 
‘‘ tices of peace of the .shire, city, or town corporate, within which 
“ such decayed bridges, or any part thereof, shall happen to be, 
“ shall have power to inquire, hear, and determine all such annoy- 
“ ances, being within the limits of their commissions and autho- 
“ rities. And if the annoyance be presented, then to make pro- 
*' cess into every shire within this realm, against such as owen to 
“ make or amend any such bridges so presented before them to 
“ be decayed, to the annoyance and let of the passage of the 
“ king’s subjects, and to do further in every behalf in every such 
“ case, as they might do by authority of the said act, in case that 
“ the persons, &c. which owen to be charged to the amending or 
“ making of such bridges, &,c. were in the same shire. Sec. where 
“ such annoyance shall happen to be.” 


Whicli the 
&liei'iir!i bliall 
wive. 


Sect. 14. And by 22 Hen. 8. c. 5. s. 5. “ All sheriffs, and 
“ baSiifs of liberties and franchises, shall truly serve and execute 
“ process as shall come to their hands from the said justices of 
“ peace, afore whom any presentment shall be had for any such 
" annoyance, according to the tenor and effect of the said pro- 
'* cess to them directed, 6lc. on pain to make such fine as shall 
“ be set on them by the diao’etion of the said justices.” 

Sect. 15. But by 22 Hen. 8. c. 5. s. 6. it is provided, " That 
“ nothing in the said act <. .mtained shall be prejudicial to the 
" liberties of the five ports, or members of the same.” 


Cinque ports Sect. iC. And by 22 Hen. 8. c. 5. s. 7. for reformation of an- 
vm pted. noyances of bridges within the said ports and members, it is further 

enacted, " That the warden, mayors, and bailiffs elected, and 
“ jurats of the same ports, and every of them, have power and 
“ authority to inquire, hear, and determine all manner of common 
“ annoyances of bridges within the same ports and members, and 
“ to make such |)roce.ss, pains, taxations, and all other things 
“ within the same ports and members, as the justices of the peace 
'* may do in other shires or places out of the same ports, by vir- 
'* tue of the said act in every behalf.” 

Aiiiiwaiice to Sect. 17. And by 22 Hen. 8. c..5. s. 8. it is further enacted, 
coiieciow. “ 1'hat the said justices, &c. may allow such reasonable costs and 

“ charges 
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V <^ 9 rges to the said surveyors and collectors/, as by their discrc- 
" Uon s^tall be thought convenient.^ 

' Sect. 18. And by 22 Hen. 8. c. 5. s. 9. it is further enacted. Of roads ante 
" That such part and portion of the highways in every part of bridges. 

this realm, as well within franchise a.s without, as lie next adjoin* 

“ ing to any ends of any bridges within this realm, distant from 
“ auy of the said ends by the space of three hundred foot, be 
** made,' repaired, and amended, as often as need shall require; 

and that the justices of peace in every shire of this realm, fran- 
" chise, city, or borouglv or . four of them at the least, whereof 
“ one to be of the quorum,'v(ithin the limits of their commissions 
“ and authorities, may inquire, hear, and determine in their 
** general sessions, all manner of annoyances of and in such high- 
“ ways, so being and lying next adjoining to any ends of bridges 
" within this realm, distant from any one of the ends of such 
“ bridges three hundred foot, and to do in every thing concerning 
“ the making, repairing, and amending such highways, &c. in as 

large and ample manner as they might and may do to and for the 
*' making, repairing, and amending of bridges, by virtue of the 
" said act.” 

In the construction of this statute, the following opinions have 
been holden. 

Sect. 19. First, That no private bridges are within the purview 2 ln!.t. 7oi. 
thereof, but only such as are common in the highways, where all g j{‘od ^253 
the king’s liege people have or may have passage. 236 . 

Sect. 20. Secondly, That unless the justices of the peace of 2 lnsf.roi, 
a county, or town, &c. be four in number, and one of them of 
the quorum, they have no manner of jurisdiction by virtue of this 
statute. 

Sect. 21 . But it is said, that the justices of the peace of the 
county in which such town, being not a county of itself, and 
wanting such a number of justices, shall lie, may, by virtue of the 
lirst clause of the statute, determine all annoyances of bridges 
within such town, &c. if it be known what persons in certain are 
bound to repair the same: but if it be not known, it seems that 
such annoyances are left to the remedy of the common law, 
because the clause, which in such case authorizes the justices of 
the peac^ to tax all the inhabitants, seems expressly to confine 
the power of taxing the inhabitants of such tow'ns to their own 
justices, &c. 

« 

Serf. 22. Thirdly, That all householders dwelling in any 2lnst.703. 
county or town, &c. whether they occupy any lauds or not; and 
also all persons who have lands in their own possession or manur* 
ance, whether they dwell in the same county, &c. or not; and 
also all bodies politic, either residing in, or having lands in their 
own hands in a county, &c. arc liable to be taxed as inhabitants, 
within the meaning of the statute. 

Sect. 23. Fourthly, That the taxation to be made in pursu- s Inst, rou 
ance of the statute ought to be assessed distinctly on each inha- ^ 
bitant, and not on a whole hundred, parish, or town, in general. 
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S Imt, 70-1. 


1 Kvbic, 68. 


Vide 111)' next 
Kpctioii, wliere 
tliu cliarj'cii arc 
(lirpfted to bo 
|iaiil out of tlic 
county rate. 
Jfooro, 103, 

1. Hale 181. 


(n) A cfrlioiuri 
lies upon an 
onlor of juMtices 
ounooniiug a 
private bridge, 
[xiriiuant to a 
private statute; 
blit they ought 
to I'etnrn the act 
upon which 
their order is 
founded. Halt. 
■b04. And i; has 
bi’.'n deter- 
mined, that this 
act of Queen 
Anne extends 
only to bridges 
«liero the 
loniity is 
iliarged to re* 
pairs, and that 
where a private 
prson or parish 
is eliargcd, dro 
!> and 6 Wdl. 

3. 0 . ll. hath 
allow, d the 
granting a 
eerttWiDi, 
Strange 900. 

'1 he expense 
of repairing 
b.ridges to be 
raise.''! by a 
coimtyVratc. 



Sect. 24. Fifthly, That ail privileges of cxemptto&s aiid dis.* 
charges from contribution to the repairs of decayed bridges, 
whether such exemptions were originally derived from charter or 
act of parliament, or any other foundation whatsoever, are taken 
away by the express words of the statute, " That the justices, &c, 
sliall tax and set eveiy inhabitant.” 

Sect. 25. It hath been questioned, whether a borough which 
hath no bridge within its own limits, be not liable to contribute 
to the repairs of a county bridge*- •; 

t Sect. 26, And_ by 1 Anne, st. 1, ,p. 18. to prevent more money 
being raised than is necessary, and to direct the application of 
what is raised, it is enacted, " I'hat the justices in sessions shall 
“ have full power, upon due presentment to them made that any 
" bridge within their respective jurisdictions is out of repair, and 
“ which by them hath usually been or ought to have been re- 
“ paired, to assess every town, parish, or place, within their re- 
" spective commissions, in the usual proportions toward the re- 
pair of bridges, to be levied and collected by the constables, or 
by such other person or persons as the said justices in sessions 
“ shall direct, and paid by the said collectors to the high con- 
“ stables of every hundred, in six days after they shall have re- 
" ceived the same, and the high constables shall in ten days after 
“ the receipt thereof pay,the same to such persons as die said jus- 
“ tices shall in sessions appoint to be treasurers of the same (al- 
“ lowing the said persons not exceeding three-pence in the 
“ pound), to be employed and accounted for according to the 
“ orders and directions of the said justices for and towards the 
‘‘ amending of such decayed bridges, and the highways at the end of 
“ such bridges, as need shall require, which assessments shall be 
levied by distress within ten days after demand; and every con- 
stable or other j)crson who shall neglect to assess, collect, or pay 
" the money as aforesaid, shall forfeit forty shillings, and every 
“ treasurer that shall pay any money but by the order of the jus- 
tices as aforesaid shall forfeit five pounds; and all fines, issues, 
penalties, or forfeitures, upon any presentment or indictment 
" for not repairing, &c. shall be paid into the bauds of the 
" treasurer for the purposes aforesaid, and not into the exchequer. 
“ And all questions concerning the repairs aforesaid shall be de- 
" termined in the same coiioty wherein they lie, and n6 present- 
" ment or indictment shall be removed by certiorari (a) out of 
“ the county into any other court, except the right of repwing by 
" private persons (or by 5 and 6 Will. & Mary, c. 11. tiie right 
between parishes) came in question, and on which question 
“ inhabitants are admissible witnesses. The general issue may 
" be pleaded, and this act, and the 22 Hen. 8. may be given, 
” with any special matter, in evidence, and the plaintiff shall be 
“ liable to pay double costs/’ 

t Sect. 27* It is also enacted by 12 Geo. 2. c. 29. s. 13. for the 
more easy assessing, levying, and collectiiq; the county rates, 
" That no part of the nioney^o be raised and collected in pursu- 
“ ance of this act shall be applied to the repairs of any bridges, 
” .&c. until presentiDcnts be made by the-respective grand Junes, 
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at assize, ^reat sessions, genefal gaol delivery, or general or 
quarter sessions of the peace, held for the county or place, of 
the insulEciency, inconveniency, or want of reparation of their 
bridges, &c. 8cc. 

t Sect. 28. Also it is further enacted, s. 14. " That when any Justices may 
public bridges, ramparts, banks, or cepts, or other works, are 
required to be repaired at the expense of any county or place, iH^idg^s!*'" 
the justices of me peace at tlieir grand or quarter sessions 
respectively, or the‘greater pa^t of them, then and there assem¬ 
bled, if they think proper'hlid convenient, after presentment to 
be made as aforesaid of the want of reparation of such bridges, 
ramparts, banks, or cepts, may contract and agree with any per¬ 
son or persons for rebuilding, repairing, and amending the same, 
and all other works which are to be repaired and done by 
assessment in the respective counties or places, for any term or 
terms of years not exceeding seven years at a certain annual 
sum, payment or allowance for the same; such contractor or 
contractors giving sufficient security for the due performance 
thereof to the clerk of the peace or otlicr officer of the place 
respectively; and such justices at their respective general or 
quarter sessions, shall give public notice of their intention of 
contracting as aforesaid; and such contracts shall be made at 
the most reasonable price proposed; and all contracts when 
agreed to, and all orders relating thereto, shall be entered in a 
book to be kept by the clerk of the peace or other officer re¬ 
spectively for that purpose, and kept among the records of the 
place, to be from time to time inspected by any of the said jus¬ 
tices within the limits of their commissions, and by any person 
or persons employed concerning the same without fee or re¬ 
ward.” 


"^Sect.QQ. It is also further enacted by 14 Geo. 2, c. 33. Justices may 
“ That the justices of the peace of any county or place, at their 
“ general sessions or general quarter-sessions assembled, or the toiebdld,* 
" major part of them, shall have power to purchase of, or agree 
“ or contract with any person or persons, bodies politic or cor- 
porate, for any piece or parcel of land adjoining or near to any 
“ county bridge within the limits of their respective commissions, 

“ for the more commodious enlarging, or convenient rebuilding 
“ of the |ame; which pieces or parcel of land shall not exceed 
“ One acre in the whole for any such bridge, and shall from time 
*' to time be paid for by the respective county treasurers out of 
“ any monies raised o^; to be raised by virtue of 12 Geo. 2. c.29. 

“ such treasurers being thereunto authorized by orders under the 
“ hands and seals of the justices at sessions, or the major part of 
“ them; which lands so purchased shall be conveyed as the said 
*' justices in sessions shall appoint, in trust, for the uses and jpur- 
“ poses of enlarging or rebuilding such bridges respectively. * 


"t* Sect. 30. It hath been determined, that if the justices at Jiwtiw* 
sessions appoint a committee of twelve magistrates to inspect dTwin 
the state of a county bridge, and to make any new contract for Bep.’z79. 
repairing or rebuilding, to be executed by the clerk of the peace, 
on behalf of the county, and they afterwards make an order, 
adopting the contract for the rebuilding proposed^by the com¬ 
mittee, which order is executed by the clerk, and confirmed by 

the 
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the justice^ at a svib8e<^ueut sessions, , the acts of the committee 
are the acts of the sessions, and the mitliority given to the com¬ 
mittee and exercised by them is good.—See further, 43 Geo. 3. 
c. 29. as to mode of obtaining materials for repairs, and 54 
Geo. 3. c. 90. and 55 Geo. 3. c. 143. 

0/ Nuisances relating to Public Houses. 

Fur the better understanding of nuisances relating to public 
houses, I shall consider, 

1. In what manner they are prevented and restrained by the 
common law. 

2. In what manner by statute. 

As to the Fiust Point, viz, in what manner nuisances re¬ 
lating to public houses are prevented and restrained by the com¬ 
mon law. 


(o) Palm. .■>74. 
2 Itoll. o ki. 

(b) Sum. 146. 
Cro. Car. d49. 
Dallun, c. 7. 

(f) Sum. 146. 
(rf)2IIale, 171. 
Halt. c. 7. 

Palm. 374. 

, 21U)11.34.>. 

(#) Palm. .•374. 

2 Roll. 343. 
(f)\0 H.7. 8. 


Sect. 1. It seems to be agreed, that the keeper of an inn may, 
by the common law, be indicted and fined, as being guilty of a 
public nuisance,(ri) if he usually harbour thieves, or persons of 
scandalous reputation, or (5) sufi'er frequent disorders in bis 
house, or take exorbitant prices, or set (c) up a new inn in a 
place where there is no manner of need of one, to the hindrance 
of other ancient and well-governed inns, or (d) keep it in a place 
in respect of its situation wholly unfit for such a purpose. 

Sect. 2. And it seems also to be clear, that if one who keeps 
39 H. 6. 18 ,19. a common inn, refuse cither to receive a traveller as a guest into 
his house, or to find him victuals, or (e) lodging, upon his ten¬ 
dering him a reasonable (f) price for the same, he is not only 
liable to render (g) damages for the injury in an action on the 

g)|H.P;^C.146. 

case at the suit of the party grieved, but may also be (h) indicted 
(?)*.^ e’.4. 2 . fined, at the suit of the king. Also it is said, that he may be 

(ft) PhIib. 374 compelled by the constable (/) of the town to receive and enter- 
® person as his guest, and that it i.s no way (k) material 
case? whether he have any sigii before by door or not, if he make it 

Blackerby, 169. his common business to entertain passengers. 

Cro. Kliz. 623. 

Rrounlow, 254. Keilw. 50. 11 and 12 Will. 3. c. 1.5. s. 2. 1 Salk. 383. Moor, 877. 12 Mod. 255. 
Clayt. 97. Gudbolt, 346. Cartli. 150. Shower, 268. 


9 Coke, 87. 
( k ) Dy-158. 
13. Ac. sur 
Cas. 76.92. 


(0 2 Roll. Ab. Sect. 3. It seems to have been always clearly (/) agreed, that 
84,85. j,e ^ 1,0 |jas sin inn by prescription, may lawfully enlarge it upon 

the same land which has been used with it, either by erecting 
new buildings thereon, or turning stables into chambers of enter¬ 
tainment, and that he shall have the same privilege in such new 
parts of his house as in any of the old. 


(ta) 2 Roll. A. Sect. 4. Also it seems to be (m) settled at this day, that any 
^k.45. person may lawfully set up-a new inn, unless it be inconvenient 
2 Roll. 343. to the public in some of the respects taken notice of in the first 
Pulm. 367.374. section, and that he has no need of any license from the king for 
1 Buk 109 ! purpose, for the keeping of an inn is no franchise, but a 

Salk. 45. * lawful trade, open to every subject. But if an inn degenerate 
Blackerby, 170. jnty an alchouse, by suficring disorderly tippling, it shall be 
f£Sr deemed as such. 

Cro.Jttc..g3b. Sect, 




Gh. S4. . 'Nuh4HC(»reM^to ?iMeHottsts. 715 


■ ^eet. 5. But it is said by Dalton^ that innkaepers ought tO' Dalton, sti. 
have license, and he bound by recognizance, for keeping good *^3. m. 
order, as alehouse-keepers are. Burrow, 22. 

Sect. 6. And by the commission of the peace, two justices, 
one whereof shall be of the quorum, may inquire of innholders, 
and of all and singular other persons, who shall oifend in the 
abuse of weights and measures, or in the sale of victuals, against 
the'form of the ordinances in ^at beh^f made. 

Sect. 7. By 5 and ^ £dw. t). c. 25. s. 1.6. and 26 Geo. 2. 
c. 31. None shall be admitted or suffered to keep any coni- 
*' nion alehouse or tippling-house, except in fairs, but such as 
“ shall be allowed in the open sessions, or by two justices of 
“ peace, whereof one to be of the quorum.*’ 

And upon these clauses the following constructions have been 
made. 


t Sect. 8. FinsT, that the exception respecting fairs is made 
from the necessity of accommodating the persons who resort to 
them, and therefore it seems only to allow the unlicensed sale in 
the place where the common fair is held, and nut in any private 
house which may be within the limits of the town where such 
fair is kept, especially where there arc licensed alehouses suf- 
ticient: and those who shall brew such ale or beer, to be sold 
by them in fairs, must take care to give notice to the gaugers, 
that the same may be surveyed; for though they are exempted 
from taking out a license, they must pay the duties of excise. 


t Sec/. 9. SECOunLY, That houses at public watering-places, Parker v. Fiin), 
where they take in lodgers and boarders, coming to use the waters 
during the season, and dress their victuals, and supply them with 
ale, beer, and other liquors, and entertain their horses, at so 
liuich a day, but sell to no other persons, are not such public 
houses as require to be licensed. 


+ Sect. 10. But by 26 Geo. 2. c. 1.3. s. 1 1. "No justice of No justice who 
" the peace, being a common brewer of ale or beer, innkeeper or 'Wsmalt «r 
“ distiller, or a seller of or dealer m ale or spirituous liquors, or ji,,]] 

“ interested in any of the said trades, or being a victualler or interfere in 
“ maltster, shall be capable, or have any power to grant licenses 
“ for selling ale or beer, or any other liquors, but the same shall ‘ 

“ be void.** 


As to the Second Point, In what manner Public Houses 
ai'C restrained by statutes. Both the time and mode of licensing 
public houses, and the regulations to be observed in die conduct 
of them, are enforced by pecuniary and other penalties, recover¬ 
able or inliicted in a summary mode. It is matter which docs 
not fall properly within the range of this work, we therefore refer 
to Burn's Justice, tit. "Alehouses,” where the matter is properly 
treated and arranged. Some regulations, however, subject by 
statute to indictment, may properly be mentioned here. 


Sect. 11. By 12 Edw. 2. c. 6. “No officer in city or in 
“ borough, that by reason of his office ought to keep assizes of 
“ wines and victualSi, so long as be is attendant to that office, 
“ shall not merchandize for wines nor victuals, neither in gross 

“ nor 
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VidoC.Jac. 
609,610. 
i lloll. 995 , 
926. 


“ nor by retail; and if any be convict of such offence, the mer- 
** chandize shall be forfeited to the king, and the third part there- 
of delivered to the party that sued for the same,” Scc. 

+ Sect. 70. By 3 Hen. 8. c. 8. “ As often as any victualler 
chosen to bear any office within any city, borough, or town- 
" corporate, which for the time that he shall stand and be in 
“ such office should have the assessing and correction for sell- 
ing of victuals, that then two discreet and honest persons of the 
same city, borough, or town-corporate, ^not being victuallers, 
nor any of them being a victualler, .shall be chosen by the 
" commonalty of the same city, borough, or town-corporate, in 
like form as the said officer shall be chosen; which two per- 
" sons, with the said officer, shall be sworn truly to sess and set 
'' the prices and assizes of victual there, for the time that an^ 
“ such victualler shall abide in the same office: and that then it 
** shall be lawful to all and every of the said officers, after the 
same victuals be set and sessed by the same officer, and the 
“ said two persons, or one of the same two persons, the other 
“ being absent, to merchant and sell wines, and all other victual 
“ in gross, and at retail, during the time that he shall be in any 
such office, without any thing therefore to forfeit; the said sta- 
tute, act, and ordinance of 1‘2 Edw. 2. or any other act or acts, 
“ ordinance, or statute to the contrary made in any wise notwith- 
“ standing.” 

t Sect. 13. By 21 Jac. 1. c. 21. “ All hostlers or innholders 
“ shall sell their horse-bread, hay, oats, beans, pease, provender, 
“ and all kinds of victual, both for man and beast, for reasonable 
“ gain, having respect to the prices for which they shall be sold 
“ in the markets adjoining, without taking any thing for litter.” 


Cartlicw, 160. " And every hostler and innkeeper in any town or village, 

Slfiiiner, 291 . “ being a thoroughfare, and no city, town-corporate, or market- 

Hofl'Tifwherein any common baker, having been an apprentice 
9 Hen. 6 . to the trade for seven years, is dwelling, may make within his 

“ house horse-bread sufficient, lawful, and of due assize, accord- 
“ ing to the price of grain or com; any thing in the said statute 
“ contained to the contrary notwithstanding.” 

And if the hoisc-bread, which any of the said hostlers or inii- 
** holders shall make, be not sufficient, lawful, and of (jue assize, 
“ according to the price of grain and corn, as above said; or 
*' that if any of them shall offend in any thing contrary to this 
“ act; the justices of assize, justices of Qyer and terminer, Jus- 
“ tices of the peace in every shire, liberty, or franchise within 
“ this realm, sheriffs in their tourns, and stewards in their leets, 
“ may inquire, hear, and determine the said offences of the said 
“ hostlers and innholders, who shall be fined, for the first offence, 
“ gpcording to the quantity of the offence; and for the second 
offence shall be imprisoned for one month; and for the third 
“ shall stand upon the pilIo] 7 , &c.” 


Of keeping a Bawdy-hoim. 

3 Rol, 39.79. The offence of keeping a bawdy-house being of so gross a na- 
ture, and there being also so few questions relating to it worth 

considering. 





.. ) ■ 


a Bawdy’^kmise* , p7 


considering, 1 shall pass it over with these following ohscrira- 4 Blue. Com. 
tions: *9.64. Kir. 

. 3 Burn, 95. 

First, That it comes under the cognizance of the teraporal>® 
law as a common nuisance, not only in respect of its endanger- g inst!*« 05 ** 
ing the public peace, by drawing together dissolute and de- Salk. 389 . 
bauched persons, but also in respect of its apparent tendency sw*®*^ **^’ 
to corrupt the manners of both sexes, by such an open profes- Po|Aam*«ok 
sion of lewdness. i s^. i68. 4 io. 

Secondly, That a feme covert is punishable for this offence Saik!384f^^ 
(1) as much as if she were sole, as more fully hath been shewn, ioMod.63. 
chapter the first, section 12. 

Thirdly, That a lodger who keeps only a single room for 
the use of bawdry, is indictable for keeping a bawdy-house; but 
that the bare solicitation of chastity is not indictable. 

Fourthly, That offenders of this kind are punishable not 
only with fine and imprisonment, but also with such infamous* 
punishment as to the court in discretion shall seem proper. 


Of keeping a Disorderly House. 

t As to the offence of keeping aii unlicensed house, it is re- Unlicenswi 
cited by 25 Geo. 2. c. 3fi. made perpetual by 28 Geo. 2. c. 19. places of enter- 
** That whereas the multitude of places of entertainment for the 
lower sort of people is auotlier great cause of thefts and rob- iioimc.<). 
beries, as they are thereby tempted to spend their small sub¬ 
stance in riotous pleasures, and in consequence arc put on 
unlawful methods of supplying their wants, and renewing their 
pleasures;” in order, therefore, to prevent the said temptation 
to thefts and robberies, and to coi*rect as far as may be the habit 
of idleness, which is become too general over the whole king¬ 
dom, and is productive of much mischief and inconvenience, it is 
enacted, That from and after the 1st day of December, 1752, 

“ any house, room, garden, or other place kept for public 
“ dancing, music, or other public entertainment of the like kind, 
in the cities of London and Westminster, or within twenty 
“ miles thereof, without a license had for that purpose, from the 
" last preceding Michaelmas quarter-sessions of the peace, to be 
“ holden for the county, city, riding, liberty, or division in which 
“ such hduse, room, garden, or other place is situate (who are 
" hereby authorized and empowered to grant such licenses as 
** they in their discretion shall think proper), signified under the 
“ hands and seals of four or more of the justices there assembled, 
shall be deemed a disorderly house or place: and every such 
license shall be signed and sealed by the said justices in open 
“ court, and afterwards be publicly read by the clerk of the peace, 

“ together W'ith the names of the justices subscribing the same; 

** and no such license shall be granted at any adjourned sessions; 

“ nor shall any fee or reward be taken for any such lic^hse. 

“ And it shall and may be lawful to and for any constable, or Crastabics may 
“ other person, being thereunto authorized, by warrant under the 

“ hand 

(Ij Xhcreforc »he may have an action for saying that she keeps a bawdy-house. Sayer, 33. 
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** hand and teal of one or more of his majesty's justices of the 
“ peace of the county, city, riding, division, or liberty where such 
bouse or place shall be situate, to enter such house or place, 
' ** and to seize every person who shall be found therein, in order 
Person keeping " that they may be dealt with according to law; and every per- 
the same forfeit “ son keeping such house, room, garden, or other place, without 
£100. „ license as aforesaid, shall forfeit the sum of one hundred 

" pounds to such person as will sue for the same, and be other- 
wise punishable as the law directs in cases of disorderly 
" bouses.” 


Licensed places 
to have an in> 
scriptiou over 
them, and not 
to be opened 
before five in 
Uie evening. 


On breach of 
conditions li¬ 
censed revoked. 


Places except¬ 
ed. 


Constable’s 
dul^ u|)on no¬ 
tice of jjersons 
keeping a 
bawd V-house, 
&c. 


+ Sect. 2. But by 25 Geo. 2. c. 36. s. 2. it is provided, " That 
' in order to give public notice what places are licensed pursuant 
’ to this act, there shall be affixed and kept up in some iioto- 
' rious place over the door or entrance of every such house, 
‘ room, garden, or other place kept for any of the said purposes, 
' and so licensed as aforesaid, an inscription in large capital let- 
‘ ters, in the words following, viz. licemsed puksuant to act 
' OI^ PARLIAMENT OF THE TWENTY-FIFTH OF KING 6EOBGE 
' THE second; and that no such house, room, garden, or other 
' place kept for any of the said purposc.s, although licensed 
■ as aforesaid, shall be open for any of the said purposes before 
' the hour of live in the afteriiouii; and that the affixing and 
keeping up of such inscription as aforesaid, and the said limi¬ 
tation or restriction in point of time, shall be inserted in, and 
made conditions of, every such license; and in case of any 
breach of either of the said conditions, such license shall be 
forfeited, and shall be revoked by the justices of peace in their 
next general or quarter-sessions, and shall not be renewed; nor 
“ shall any new license be granted to the same person or persons, 
*' or any other person on his or their or any of their behalf, or 
“ for thcif use or benefit, directly or indireclly, for keeping any 
“ such house, room, garden, or other place, for any of the pui- 
" poses aforesaid.” 

+ Sect. 3. By 25 Geo. 2. c. S6. s. 3. it is also provided, " That 
" nothing in this act contained shalb extend, or be construed to 
“ extend, to the theatres royal in Drury-lane and Covent-gardeii, 
" or the tlieatre, commonly called tlie King’s Theatre, in the 
“ Hay-market, or any of them; uor to such performances and 
“ public entertainments as are or shall be lawfully exefeised and 
” carried ou under or by virtue of letters patent, or license of the 
“ crown, or the license of the lord chamberlain of his majesty’s 
household; any thing herein contained Lotwithstandiiig.’' 

t Sect. 4. And by 25 Geo. 2. c. 36. s. 4. in order to encou¬ 
rage prosecutions against persons keeping baw'dy-hoiiscs, gaming¬ 
houses, or other disorderly houses, it is enacted, “ That if any 
two inhabitants of any parish or place, paying scot, and bear- 
ing lot therein, do give notice in writing to any constable (or 
“ other peace-officer of the .like nature, where there is no con- 
“ stable) of-such parish or place, of any person keeping a bawdy- 
“ house, gaming-house, or any other disorderly house, in such 
“ parish or place, the constable, or such officer as aforesaid, so 
“ receiving such notice, shall forthwith go with such inhabitants 

“ to 
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** to one of his majesty’s justices of the peace of the county, city, 

" riding, division, or liberty in which such parish or place does 
“ lie; and shall, upon such inhabitants making oath before suejj^ 
justice, tliat they do believe the contents of such notice to be 
" true, and entering into a recognizance in the penal sum of 
“ twenty pounds each, to give or produce material evidence 
against such person for such offence, enter into a recognizance 
“ in the penal sum of thirty pounds, to prosecute with effect siidi 
** person for such ol^ence at the next general or quarter*scssion 
** of the peace, or at the next assizes to be holden for the county 
" in which such parish ’or place does lie, as to the said justice 
“ shall seem meet; and such constable, or other officer, shall be The charges of 
“ allowed all the reasonable expenses of such prosecution, to be on 

“ ascertained by any two justices of the peace of the county, city, conviction"^ 

" riding, division, or liberty w'here the offence shall have been each of the two 
committed, and shall be paid the same by the overseers of the 
*' poor of such parish or place; and in case such person shall be o^erswrsf 
convicted of such offence, the overseers of the poor of such 
parish or place shall forthwith pay the sum of ten pounds to 
“ each of such inhabitants; and in case such overseer shall neg- 
Icct or refuse to pay to such constable, or other officer, such 
“ expenses of the prosecution as aforesaid, or shall neglect or 
" refuse to pay upon demand the said sums of ten pounds and 
“ ten pounds, such overseers, and each of them, shall forfeit to 
“ the person entitled to the same, double the sum so refused or ^ 

neglected to be paid.” 

t Sect. 5. By ‘io Geo. c. 36. s. 6. it is further enacted, Persons keeping 
“ That upon such constable, or other officer, entering into such bawdy. 

“ recognizance to prosecute as aforesaid, the said justice of the 
“ peace shall forthwith make out his warrant to bring the person 
“ so accused of keeping a bawdy-house, gaming-house, or other 
“ disorderly house, before him, and shall bind him or her over 
“ to appear at such general or quarter-session or assizes, there 
“ to answer to such bill of indictment as shall be found against 
“ him or her for such offence; and such justice shall and may, if 
“ in his discretion he thinks tit, likewise demand and take secu- 
“ rity for such person's good behaviour iu the*mean time, and 
“ until such iiidiclinent shall be found, heard, and determined, 

“ or be returned by the grand jury not to be a true bill.” 

t Sect. 6 . And by 25 Geo. 2. c. .36. s. 7- “ In case such con- Constable neg- 
" stable shall neglect or refuse, upon such notice, to go before Jj'c'ing bb 
“ any justice of the ptjace, or to enter into such recognizance, or 
“ shall be wilfully negligent in carrying on the said prosecu- 
tion, he shall, for every such offence, forfeit the sum of twenty 
'' pounds to each of sugh inhabitants so giving notice as afore- 
" said.” 

t Sect. 7. And by 25 Geo. 2.- c. .36. s. 8. it is recited, “ That 
whereas, by reason of the many subtle and crafty contrivances of 
persons keeping bawdy-houses, gaming-houses, or other disor¬ 
derly houses, it is difficult to prove who is the real owmer or 
keeper thereof, by which means many notorious offenders have who shall be 
escaped punishment;” and enacted, “ That any {>erson w'ho shall deemed keeper 
** at ahy time hereafter appear, act, or behave him or herself as 

“ master 
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master or mistress, or as the person having the care, govcnw 
** meat, or management of any bawdy-house, gaming-house, or 
K other disorderly house, shall be deemed and taken to be the 
W keeper thereof, and shall be liable to be prosecuted and 
" punished as such, notwithstanding he or she shall not in fact 
“ be the real owner or keeper thereof.” 

Evidence may t Sect. 8. But by 25 Geo. 2. c. S6. s. 9 . it is provided, ** That 
be pven by in- « upon any such prosecution against any person for keeping a 
habitant. &c. « bawdy-house, gaming-house, or other disorderly house, any 

person may give evidence against the defendant or on behalf 
" of the defendant, in such prosecution, notwithstanding his or 
" her being an inhabitant or parishioner of the said parish or 
" place, or having entered into such recognizance as aforesaid.” 

Ho etiHorari. f Sect. Q. And by 25 Geo. 2. c. 36. s. 10. it is further enacted, 
" That no indictment which shall at any time after the said first 
** day of June bl preferred against any person for keeping a 
“ bawdy-house, gaming-house, or other disorderly house, shall 
“ be removed by any writ of certiorari into any other court; but 
“ such indictment shall be heard, tried, and finally determined, 
“ at the same general or quarter-session or assizes, where such 
“ indictment shall have been preferred (unless the court shall 
** think proper, upon cause shewn, to adjourn the same), any 
** such writ or allowance thereof notwithstanding.” 


■ 5. Gaming. 

The vice of gaming may be ranked amongst the offences 
against the political economy of the state, inasmuch as it leads 
to fraud and thieving among the lower classes, and to ruin with 
the opulent. Mr. J. Blackstone say.s, “ It is a kind of tacit con¬ 
fession that the company engaged therein do exceed the bounds 
of their respective fortunes; and therefore they cast lots to de¬ 
termine upon whom the ruin shall at present fall, that the rest 
may be saved a little longer.” This is quaintly imagined, but it 
is not founded in truth, since it is notorious that the love of 
gaming is frequently predomiiiaut with those men who have no¬ 
thing to gain from success, and every thing to lose from defeat. 
It is rather to be sought for in the structure of human nature 
which finds happiness in th)^ strong excitement of the passions— 
war, hunting, political intrigue, gaming, all derive their'pleasure 
from the same source. When minds of ardent temperament 
are not directed to business, but are left to seek employment only 
in pleasures, they find the greatest in those pursuits which most 
strongly agitate the passions, particularly the passions of expec¬ 
tation, hope, and fear. This may account for the conduct of 
those who, by the possession of splendid wealth, have already in 
their power the means of obtaining all that fortune can supply, 
and yet many of whom are i^icted to the vice of gaming, even 
to the putting in hazard of a Aieir possessions: it is also doubt¬ 
less, that others follow in the same track not excited by the same 
motives, but by one equally powerful in the human mind, though 
more cool, steady, and certain in its operations, namely—avarice; 
and whose object is ^ despoil their unguarded and impassioned 
' opponents. 
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opponents. Others there are also, who, wiUiout strong passions, 
are carried by the folly of fashion into the same vortex. But 
whatever may be the several motives which hurry men to this^ 
baneful evil, certain it is, that it is a vice deep rooted in the'' 
human mind: it has existed in all ages, and in all countries— 
savage and civilized: it has infected all ranks; the accomplished 
scholar and the untaught savage have equally been its victims.— 
But this is rather matter for the moralist than the lawyer. 

The people of England scorn, by the common law, to have 
enjoyed an unrestrained •license in all their games and sports. 
Their pastimes seemed to be no further restrained by the law than 
to prevent them from degenerating into riotous assemblies, iu 
breach of the pcace.(l) It was not until the S3 H. B. that a 
law was made against playing cards and dice by the lower orders. 
Indeed in the 17 Edw. 4. a severe law was made against playing 
at cloish, kaile, halfc bowle, handyn, and hand-out, queke board; 
but this law appears to have had in view the preservation of the 
public peace; Edward had just disbanded his army on his return 
from his expedition against France, and they were committing 
many violent depredations all over the kingdom; by forbidding 
these games, it prevented, to a certain extent, their congregating 
together to the danger of the public tranquillity. 

Since that period several statutes have passed upon the sub¬ 
ject of gaming, and the oll'ences in this matter may be classed as 
follows: 


Keeping a common gaming-house. 
Fraudulent play. 

Playing for excessive sums. 
Playing at prohibiteil games. 


Stock-jobbing. 


Illegal horse-racing. 



t Sect. 1. By 23 lieu. 8. c. 9. s. 11. it is enacted, " That no 
manner of person or persons, of what degree, quality, or con- 
“ dition soever he or they be, from the Feast of the N ativity of 
“ St. John the Baptist now next coming, by himself, factor, de- 
" puty, servant, or other person, shall for his or their gain, lucre, 
“ or living, keep, have, hold, occupy, exercise, or maintain, any 

“ common 


The penalty fur 
maintenani u of 
a houiiC for uA- 
lawful gaiuck. 


(1) An assembly of three persons or more, wliicli 
is not to the terror of the i)eople, nor to do some 
act with force and violcuce against tlic peace, b 
not unlawful. The watch in London upon mW 
summer’s night is lawful; and so be such like 'm 
other cities and towns. Assemblies be la^vful tiiat 
be used upon May-day to fetch in May-boughs 
or flowers; and so be assemblies at chnrcb ales, 
Whitsun and Mid-Summer ales. Assemblies at the 
fetching home, seUing up, or dancing round a May- 
pole, and assemblies at met baiting of a bull or bear, 
VOl. I. 3 A 


and at the mowing or roahing a doll or revel mead; 
and assemblies of minstrels and their fellows at 
certain places and times of the year, allowed by 
ancient custom, arc also lawful; and assemblies to 
play at cards, tables, bowles, clash, bucklers, 
wasters, half-sword, tennis, quoits, cailas, or such 
other games, be likewise, by the common law, 
tolerable: and assemblies to run at quin-ball, 
sand-bag, base, feet4)all, stool-ball, band.bali and, 
such like disports, be likewise lawful. (Pultun, 
de Faet R. et R, tit. Biot, p. 
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The penalty for 
resorting to a 
house of un¬ 
lawful games. 


Magistrates 
may repress un* 
lawful games, 
and punish of¬ 
fenders. 


Further provi¬ 
sions relating 
hereto, 2 Geo. 2. 
c. 28. s. 9. 


Searching of 
houses where 
unlawful games 
be kept. 


>8 pmht* 
play «t 
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“ common house, alley, or pl^e of bowling, myting, doysh- 
“ cayls, half-bowl, tennis, dicing-table, or casing, or any other 
** manner of game prohibited by any estatute heretofore made, 
“ or any unlawful new gaifie now invented or made or any 
other new unlawful game, hereafter to be invented, found, 
*' had, or made, upon pain to forfeit and pay for every day keep- 
** ing, having, or maintaining, or suffering any sudi game to be 
" had, kept, executed, played, or maintained within any sucii 
" house, garden, alley, or other place, contrary to the form and 
“ effect of this estatute, forty shillings.” 

•f* Sec/. 2. By 33 Hen. 8. c. 9. s. 12. And also every per- 
" son using and haunting any of the said houses and plays, and 
" there playing, to forfeit for every time so doing, six shillings 
" eight-pence.” 

•f* Sect. 3. By 33 Hen. 8. c. 9. s. 14. it is further enacted. 
That it shall be lawful to all and every the justices of peace in 
every shire, mayors, shtaiffs, bailiffs, and other head officers 
within every city, town, and borough withm this realm, from 
time to time, as well within liberties as without, as need and 
case shall require, to come, enter, and resort into, all and every 
houses, places, and alleys where such games shall be suspected 
to be holden, exercised, used, or occupied, contrary to the 
form of this estatute : and as well the keepers of the same, as 
also the persons there haunting, resorting, and playing, to take, 
arrest, and imprison, and them so taken and arrested to keep 
ill prison unto such time as the keepers and inaintainers of the 
said plays and games have found sureties to the king's use, to 
be bound by recognizance or otherwise, no longer to use, keep, 
or occupy any such house, play, game, alie}', or place; and 
also that the persons there so found, be in like case bound by 
themselves, or else w'ith suretie.s, by the discretions of the jus¬ 
tices, mayors, sheriffs, bailiffs, or other head officers, no more 
to play, haunt, or exercise from henceforth, in, at. or to any of 

“ the said places, or at any of the said games.” 

■ 1 

*1 Sect, 4. By 33 Hen. 8. c. 9. s. 15. it is further enacted. 
That the mayors, shenffs, bailiffs, constables, and other head 
officers, within every city, borough, and town within this 
** realm, where any sue! officers shall fortune to be, as welj 
** within the franchises as without, shall make due search weekly^ 
or at die furthest at all times hereafter once eveiy month, in aU 
places where any such houses,' alleys, plays, or places shall 
suspected to be had, kept, and maintained; and if the said 
mayors, sheriffs, bailiffs, constables, and other head officers 
w'ithin their cities, boroughs, and towns, as well within fran¬ 
chises as without, do not make due search at the furthest once 
«very month, if the case so require, according to the' tenor of 
this act, and do not exeeflie the same in ail things according to 
the purport and force of t% same ; that then every such mayor, 
sheriff, bailiffy constable, or other head officer, to pay and for¬ 
feit for every month not making such search, nor executing the 
same, forty shillings.” 

Sect. 5. By 33 Hen. 8'. c, Q. s. l6. it is enacted, “ That no 

“ manner 
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** toatmer of artificer or craftsman of any handicraft or occupa* unlawful games 
tion, husbandman^ apprentice, labourer, servant at husbandry, o“*o^Christ- 
journeyman, or servant of artificer, mariners, fishermen, water- ]|.Lutw. iss. 

" men, or any serving man, shall, firem the said Feast of the Na- 
** tivify of St. John Baptist, play at the tables, tennis, dice, cards, 

** bowls, clash, coytiug, logating, or any other unlawful game, 

** out of Christmas, under the pain of twenty shillings to Im for- 
** feit for every time; and in Christmas to play at any of the said 
** games in their masters’ houses, or in their masters’ pre* 

** sence; and also that no manner of persons shall at any time Playing at 
play at any bowl or boiWs in open places out of his garden or l*®*^** C«*«in 
** orchard, upon the pain for every time so offending to forfeit 
six shillings eight-pence; and that all Justices of peace, mayors, fenden to pri- 
bailiffs, sheriffs, and all other head officers, and every of them, 

" finding or knowing any manner of person or persons using or 
“ exercising any unlawful games, contrary to this present statute, 

** shall have full power and authority to commit every such of- 
" fender to ward, there to remain without bail or mainpnsc, 
until such time that they so offending be bounden by obligation 
“ to the king’s use, in such sums of money as by tlie discretions 
** of the said justices, mayors, bailiffs, or other head officers, 
shall be thought reasonable, that they or any of them shall not 
“ from henceforth use such unlawful games.” 

6. By 33 Hen. 8. c. 9. s. 18. it is enacted, "That Within what 
where any'such forfeitures shall happen to be found within tlie 
" precinct of any franchise, Icet, or lawday, then the lord of the ^utud npm""this 
" same franchise, leet, or lawday, to have the one moiety thereof, statute, and 
" and the other moiety thereof to any of the king’s subjects that 
will sue for the same in any of the king’s courts, by action, 

" information, bill, or otherwise, in which action or suit the de- 
" fendant shall not be admitted to wage his law, nor any pro- 
“ teclion nor essoin shall be allowed; anti where such forfeiture 
“ shall be found out of the precinct of any franchise, leet, or lavv- 
day, that the moiety of all such forfeitures shall be to the king 
" our sovereign lord, and the other moiety thereof to any the 
" king’s subjects that will sfle for the same, by bill, plaint, ac- 
" tion, information, or otherwise, in any of the king’s courts, 

“ in which suit or action the defendant shall not be admitted to 
" wage his law, nor any protection or essoin shall be allowed.” 

t Sect. 7. But by S3 Hen. 8 . ci* 9. s. 21 . it is provided, teases of 
" That if any person or persons have taken by lease, whether it where 
" be by word, writing, or otherwise, any house, alley, or place, 
wherein any such unlawfut game now is, and at the time of ^ 

" such lease made was used, that then every such lessee shall, at 
" the liberty of him or them to whom such lease is made, their 
" executors, administrators or assigns, from the said Feast of the 
" Nativity of St. John Baptist, be utterly void, except it be for 
" breach of covenants or agreemei^ or payment of rent due or 
" to be due at the said Feast, or anytime before, so that then at 
" the same Feast, or within one month next after the sipne, the 
** said lessee give knowledge to such lessor or lessors, their heirs 
" and assigns, that he will no longer occupy the same, aUd tliat 
" then it shall be lawful to the inheritor, lessor, or owner Uiereof, * 

3 A 2 ” or 
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" or to his heirs and assigns, in the same house, alley, or place. 
“ to re-enter.” 

The servant by i* Sect. 8. By 33 Hen. 8. c. (). s. 22. it is also provided, 
^'la" wirt^hu " lawful for every master to license his or their 

mafter! “ s^fvaiits to play at cards, dice, or tables with their said master, 
“ or with any other gentleman repairing to their said master, 
" openly in his or their house, or in his or their presence, ac- 
“ cording to his or their discretion; and that it shall be lawful 
“ to every such servant, for every time so being commanded or 
" licensed by his said master, as is aforesaid, to play at cards, 
“ dice, or tables with his said muslei', or other geatlemen so to 
“ him repairing; any thing in this act to the contrary notwith- 
“ standing.” 

Inwhatcasos t Secl, 9. By 3.3 Hen. 8. c. 9. s. 23. it is also provided, 
servants may « That it shall be lawful to every nobleman and other having 
Mnis, tables’ ** manors, lands, tenements, or other yearly profits, for term of 
bowls, or tennis, “ life ill his his own right, or in his wife's right, to the yearly 
“ value of an hundred pounds or above, to command, appoint, 
“ or license, by his or their discretion, his or their servants, 
“ or family of his or their house or houses, for to play within 
“ the precinct of his or their houses, gardens, or orchards, at 
" cards, dice, tables, bowls, or tennis, as well among thcm.seives 
“ as other repairing to the same house or houses; and that 
“ they so playing by commandment, appointment, or license. 
“ as is aforesaid, shall not incur any danger or penalty contained 
“ in this act for the same; tliis act or any thing therein contained 
to the contrary thereof in any wise notwithstanding.” 

Certain offences t Sect. 10. By 31 Elizi. c. .i. s. / . it is enacted, “ That all suits 
punishable only “ to bg pursued upoii any .statute for using any uiilawiid game, 
quarfer-sesX’na, lawful game, shall be sucd and prosecuted 

orina lect. ’ ‘‘ in the general quarter-sessions of the peace, or assizes, of the 
" same county wiiere the offctice shall be committed, or other- 
■ •> inquired of, heard, and determined in the assizes or gene- 

“ ral quarter-sessions <jf the peace of the same county where 
“ «iich offence shall be committed; or in the leet within which it 
" shall happen, and nor in any wise out of the same county 
" where such offence shall hajipeii or be committed.” 

.15 Hen. 8.c. 9 . t Sect, II. By 2 Geo.c. 28. s. 9. which recites#. “ That by 
aijainstunlawful the statute 3.3 Hell. 8. c. 9. no power is given unto the justices 
^cTuaL "**'**' of the peace to demand and take from persons found playing con¬ 
trary to law, any other security than their own recognizances, 
that they or any of them shall not from thenceforth use such un- 
Tawful games, unless such persons are so found playing contrary 
to law upon the view of one or more justice or justices of the 
peace it is further enacted, “ That where it shall be proved 
“ upon the oath of two or more credible w’itnesses, before any 
“ justice or justices of thq|peace, as well as where such justice 
“ or justices shall find, upon his or their own view, that any per- 
“ son pr persons have or hath used or exercised any unlawful 
'* game contrary to the said statute, the said justice or justices 
“ shall have full power and authority to commit all and every 
" such ofiender or offenders to prison, without bail or mainprise, 

“ unless 
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“ unless and until such offender and offenders shall enter into one 
“ or more recognizance or recognizances, with sureties or without, 

“ at the discretion of the said justice or justices of the peace, 

“ that he or they respectively shall not from thenceforUi play at 
“ or use such unlawful game.” 

f Sect. 12. By 18 Geo. 2. c. .‘14. s. 1. it is recited, “That no pcr«on slmii 
whereas, notwithstanding the many good and wholesome laws keep a i>iacc for 
now in being now in being for preventing excessive and deceitful 
gaming, many persons of ill fame and reputation, who have no game with oardi 
visible means of subsistence, do keep houses, rooms, and other or dice, 
places for playing, and do permit persons therein to play at 
cards, dice, and other devices, for large sums of money, by 
means whereof divers young and unwary persons, and otiiers, are 
drawn in to lose thfe greatest part, and sometimes all their sub¬ 
stance; and it frequently happens they are reduced to the ut¬ 
most necessities, and betake themselves to the most wicked 
courses, which end in their utter ruin; and whereas a certain 
pernicious game called roulet, or roly-poly, is daily practised, 
and the laws now in being have, by experience, been found in¬ 
effectual to put a stop to such pernicious practicesand there¬ 
fore enacted, “ That no person or persons, of what condition 
“ soever, shall keep any house, room, or place for playing, or 
“ permit or suffer any person or persons whatsoever, within any 
“ such house, room, or place, to play at the said game of roulet, 

“ otherwise roly-poly, or at any other game, with cards or dice, 

‘‘ already prohibited by the laws of this realm ; and in case any 
“ person or persons whatsoev<’r shall keep any such house, room, 

“ or place for playing, or permit or suffer any person or persoms 
“ as aforesaid to play at the said game of ronlet, otherwise roly- 
“ poly, or at any other ganre, with cards or dice already prohi- 
“ bited by law, such person or persons so offending shall incur 
“ the psuns and penalties, and be liable to such prosecution as («) vi*. Penalty 
“ is directed in and by the statute 12 Geo. 2. c. 28.” (a) of sooi. vide 

]K)9t, 

i’ Sect, 1.‘). By 18 Geo. 2. c. 84. s. 7. it is enacted, “ That no No privilege of 
“ privilege of parliament shall be allowed to any person or per- parliament, &c. 

“ suns whatsoever against whom any prosecution or proceedings 
“ shall be comnteuced or had, for keeping of any public or com- 
“ nion gaming-house, or any house, room, or place for playing 
“ at any ghine or games prohibited by this or any other act 
“ now in being against excessive or deceitful gaming, any law, 

“ usage, or custom to the contrary in any wise notwithstanding.” 

* 

t Sect. 14. It is said, that the above statutes do not extend to Dalton, c. 46. 
persons who occasionally game in a tavern, or in an inn, nor to 
persons who play at bowls in a skittle-ground tor their recreation, 
or the like, if the house or place be not kept for the known, 
avowed, and common purposes of gaining. 

t Sect. 15. And a conviction on Hen. 8. c. 1). for playing at Rex v.Clatke, 
bowls and pins called bulrushing, was quashed, because the infor- 
mation did not allege that the playing was not in one of the de¬ 
fendant’s own orchards, for it is only unlawful sub modo. 

f Sect. IG. But it seems, that the keeping of a cockpit is not Rex v. Howell, 

only ^ Kcb# diOi 

/ 
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only an indictable offence at common law, but is considered as a 
gaming-house within the statute S3 Hen. 8. c. 9* and therefore 
on a conviction on an indictment at common law, the court will 
measure the fine by inflicting forty shillings for each day, accord¬ 
ing to the number of days such cockpit was kept open. 

Rcxv.lXxon t Sect. 17 . It seems also, that an indictment for keejnng a 
Mid Ms wife, common gaming-house may be found against both husband and 
10 Mod. 335. jjQj jjjg property or ownership of the house that is 

in question, but the criminal management of it, in which the 
wife may probably have as great, nay a greater share than the hus¬ 
band. 

Rex r. riarkc, Sect. 18. It seems also, that an information stating the de- 
Coivp. 36. fendant to be a labourer, and the offence to have been committed 
on such a day in the month of August, &c. is suflicient to main¬ 
tain a conviction on 33 Hen. 8. c. 9- s. 16. for it is apparent upon 
the face of the record that it was out of Christmas. 

Hex V. Clarke, + Sect. W- But it has been decided, that a person playing at 
Cowp. 86. bowls contrary to this statute could be punished as a disorderly 
person under the statute 17 Geo. 2. c. 5. s. 2. while that statute 
was in force. 


The Offence of Fraudulent Gaming. 


S Mod. 1.4. 
35. 

33 H. 8. c. 9. 
2&.3P,&.M. 
c . 9. 

See 2 Burr. 
1080. 


Deceits and 
cousenages in 


eaniing. 

Vin.V. 14.—1. 
&c. 


16 Gi'o. S. c. 
3«. 

S«e Cowp. S8t. 
See9Ann.e.l4> 


t Sect. 1. By l6 Car. 2. c. 7. it is recited, “ That whereas all 
lawful games and exercises should not be otherwise used than as 
innocent and moderate recreations, and not as constant trades or 
callings to gain a living, or make unlawful advantage thereby; 
and whereas by the immoderate use of them many mischiefs and 
inconveniences do arise, and are daily found, to the maintaining 
and encouraging of sundry idle, loose, and disorderly persons in 
their dishonest, lewd, and dissolute course of life, and to the cir¬ 
cumventing, deceiving, cousening, and debauching of many of the 
younger sort both of the nobility and gentry and others, to the 
loss of their precious time, and the utter ruin of their estates and 
fortunes, and withdrawing them froth noble and laudible employ¬ 
ments and exercisesand enacted, ** That if any person or per- 
“ sous of any degree or quality whatsoever, at any time or times 
“ after the nine-and-twenti th day of September, 1664, do or 
“ shall, bj my fraud, shift, cousenage, circumvention,* deceit, or 
unlawful device, or ill practice whatsoever, in playing at or with 
“ cards, dice, tables, tenuis, bowls, kittles, shovel-board; or in or 
“ by cock-lightings, horse-races, dog-mattes, foot-races, or other 
“ pastimes, game or games whatsoever, or in or by bearing a 
“ share or part in the stakes, wagers, or adventures, or in or by 
" betting on the sides or hands of such as do or shall play, act, 
“ ride, or run as aforesaid,, win, obtain, or acquire to him or them- 
" selves, or to any other or others, any sura or sums of money, or 
** other valuable thing or things whatsoever; that then every per- 
son and persons so offending as aforesaid, shall ipso facto forfeit 
and lose treble the sum or value of money or other thing or 
" things so won, gained, obtained, or acquired; the one moiety 
" thereof to our sovereign lord the king, his heirs and successors, 
“ and the other moiety thereof unto the person or persons grieved, 

or 
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** o]c wbq ab^U Idse^ the mone^^ or other thing or things so gained; 

90 as every such loser or person grieved, in that i^half, do or 
" shall prosecute and sue for the same within six calendar montlis 
next after such play; and in default of such prosecution, the 
same oriier moiety to such person or persons as shall or will 
'* prosecute or sue for the same within one year next after the 
** said six months expired; and that the said forfeitures shall or 
may be sued for or recovered by action of debt, bill, plaint, or 
" information, in any, of his majesty’s courts at Westminster, 
wherein no essoin, protection, or wager of law, shall be allowed: 
'< and that ail and every such plaintiff or plaintiffs, informer or 
" informers, shall in every such suit and prosecution, have and re- 
" cover his and their treble costs against the person offending and 
" forfeiting as aforesaid, any taw, statute, custom, or usage to the 
“ contrary in any ^ise notwithstanding.” 

t Sect. 2. By 9 Ann. c. 14. s. 5. it is further enacted, ” That 
“ ijf. any person or persons whatsoever do or shall, by any fraud 
or shift, cousenage, circumvention, deceit, or iinlaw'ful device 
“ or ill practice whatsoever, in playing at or with cards, dice, or 
any the games aforesaid, or iu or by bearing a share or part 
“ in the stakes, wagers, or adventures, or in or by betting on the 
” sides or hands of such as do or shall play as aforesaid, win, 
obtain, or acquire, to him or themselves, or to any other or 
others, any sum or sums of money, or other valuable thing or 
things whatsoever, or shall at anyone time or sitting win of any 
one or more person or persons whatsoever above the sum or 
value of ten pounds; that then every person or persons so win¬ 
ning by such ill practice as aforesaid, or winning at any one time 
or sitting above the said sum or value of ten pounds, and being 
convicted of any of the said offences upon an indictment or in¬ 
formation to be exhibited against him or them for that purpose, 
shall forfeit five times the value of the sum or sums of money 
* or other thing so won as aforesaid; and, in case of such ill 
“ practice as aforesaid, shall be deemed infamous, and suffer such 
“ corporal punishment as in cases of wilful perjury; and such 
“ penalty to be recovered b^' such person or persons as shall sue 
*' for the same by such action as aforesaid.” 

t Sect. 3. By 9 Ann. c. 14. s. 6, after reciting, " That divers 
lew'd and^ dissolute persons live at great expenses, having no vi¬ 
sible estate, profession, or calling, to maintain themselves, but 
support those expenses by gaming only,” it is further enacted, 
“ That it shall and may be lawful for any two or more of her 
“ majesty’s justices of the peace in any county, liberty, or city, 
“ whatsoever, to cause to come or to be brought before them, 
“ every such person or persons within their respective limits, 
“ whom they shall have just cause to suspect to have no visible 
estate, profession, or calling, to maintain themselves by, but do 
" for the most part support themselves by gaming; and if such 
person or persons shall not make it ap])car to such justices, that 
“ the principal part of his or their expenses is not maintained by 
" gaming, tnat then such justices shall require of him or them 
** sufficient securities for his or their good behaviour for the space 
" of twelve moqths; and in default of his or their finding such 

" securities. 


How to b« iu«d 

forundreo^ 

vered. 


Any perioii 
winning by 
fraud, &c.aboT« 
10 b at one sit¬ 
ting, and con¬ 
victed thereof 
on indictiueiit, 
&c. shall forfeit 
five times the 
value, be 
deemed infu- 
raons, and sutfci 
as in cases of . « 
wilful perjury. 


Two justices 
may cause per¬ 
sons who have 
no visible estate, 
&c. be brought 
before them, and 
they shall find 
sureties for their 
good behaviour, 
or be committed. 





Persons so find¬ 
ing sureties and 
and placing for 
SOs. foileit le- 
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uii account of 
niuiiey won at 
play, to forfeit 
all his goods, 
and be ini- 
purisoned two 
years. 


This ai t shall 
nut extend to 
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during her resi¬ 
dence there, he. 
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' seicuritiesil^rjcopimit him or them to the common gaol, there 
‘ to remaiti lintU he or they shall find such securities as afmre« 

‘ said.” 

t Sect. 4. By 9 Ann. c. i4. s. 7. “ If such person or persons 
' so finding sureties as aforesaid shall, during the time for which 
' he or they shall be so bound to the good behaviour, at any one 
' time or sitting, play or bet for any sum or sums of money, or 
' other thing, exceeding in the u'hole the sum or value of twenty 
shillings, that then such playing shall be deemed or taken to be 
■ a breach of his or their behaviour, ancha forfeiture of the recog- 
iiizancc given for the same.” 

f Sect. 5. And by 9 Ann. c. 14. s. 8. " For the preventing of 
such quarrels as shall and may happen up»n the account of 
gaming, it is enacted. That in case any person or persons what¬ 
soever shall assault and beat, or shall challenge or provoke to 
' fight, any other person or persons whatsoever, upon account of 
‘ any money won by gaming, playing or betting at any of the 
‘ games aforesaid, such person or persons assaulting and beating, 

* or challenging or provoking to tight, such other person or per- 

* sons upon the account aforesaid, shall, being thereof convicted 

* upon an indictment or information to be exhibited against him. 

* or them for that purpose, forfeit to her majesty, her heirs and 
‘ successors, all his goods, chattels, and personal estate whatso- 
' ever, and shall also suffer iinprisoiiment, without bail or main- 
‘ prise, ill the common gaol of the cohnty where such couvictiou 
‘ shall he had, during the term of two years.” (l) 

t Sect. 6. But by 9 Ami. c. 14. s. 9- it is provided, “ That 
nothing in this act contained shall extend to prevent or binder 
" any person or persons from gaming or playing at any of the 
“ games aforesaid within any of her tiiajesly’s palaces of St. James 
or Whitehall, during such time as her majesty, her heirs and 
successors, shall be actually resident at either of the said two 
" pahice.s; or in any other royal palaces, w'herc her majesty, her 
" heirs or successors, shall be actually resident, during the time 
“ of such actual lesidence; 1 as such playing be not in any house, 

“ lodging, or other part of any of the said palaces, the freehold or 
“ inheritance whereof is or shall be out of the crown, or is or shall 
“ bo in lease to any person t.. persons, during such tima as such 
freehold and inheritance shall be out of the crown, or such 
“ lease shatl continue, and so as such playing be for ready money 
“ only.” 

t Seel. 7. By 18 Geo. '2. c. .‘34. s. .3. which lecites 9 Ann. c. 14. 
it is enacted, “ I'liut in case any bill or bills shall be brought, 
exhibited, and filed, in any court of equity, against any person 
“ or persons, for any sum or sums of money won by any person 
“ or persons, it shall and may be lawful fur such court wherein 
“ such bill shall be brought, exhibited, and filed, to proceed and 
** decree thereupon, and enforce such decree or decrees as shall 
be made in pursuance thereof, in the same manner as is prac- 

" tised 


^1)^116 ihu act and dreisiuns on il, ante, title Aggwvaled Assault^, p. ll(i. 









itsed in dthelr'catises/u|>oii%hl» and answers 
" ing in the coufrte where $iich bill shitll Be so brought and exhi- 
“ bited.” 

Excessive Gaming, 

t Sect. 1 . By 36 Car. 2 . c. 7. s. 3. " For the better avoiding Prevention of 
“ and preventing of all excessive and immoderate playing and 
“ gaming for the time to come, it is further enacted, that u any ® 

*' person or persons %hall play at any of the said games, or any 
“ other pastime, game, or games whatsoever (other than with and 
“ for ready money), or shall bet on the sides or hands of such as 
“ do or shall play thereat, and shall lose any sura or sums of 
“ money, or other thing or things so played for, exceeding the 
“ sum of one hundred pounds, at any one time or meeting, upon j Vent. 255. 

" ticket or credit, or otherwise, and shall not pay down the same i hutw iso. 

" at the time when he or they shall so lose the same, the party ® 
and parties who loseth or shall lose the said monies, or other s Lev.'9-t. 

“ thing or things so played or to be played for, above the said 4 Mod. 409. 

sum of one hundred pounds, shall not in that ca.se be bound or 
" compelled or compellable to pay or make good the same; but See Dough 
“ the contract and contracts for the same, and for every part thereof, 

“ and all and singular judgments, statutes, recognizances, mort- 
gages, conveyances, assurances, bonds, bills, speciinlities, pro- 
“ raises, covenants, agreements, and other acts, deeds, and secu- 
“ rities whatsoever, which shall be obtained, made, given, 

“ acknowledged, or entered into, for security or satisfaction of or 
“ for the sam(!, or any part thereof, shall be utterly void and of 
none effect; and that the said person or persons, so winning 
“ the said monies or other things, shall forfeit and lose treble the The penalty. 

“ value of all such sum and sums of money, or other thing or 
“ things, which he shall so win, gain, obtain, or acquire, above 
“ the said sum of one hundred poiiiuls; the one moiety thereof 
“ to our said sovereign lord the king, his heirs and successors,, 
and the other moiety thereof to such person or persons as shall 
prosecute or sue for the same within one year next after the 
time of such oft'ence conrtniltcd; and to be .sued for by action 
“ of debt, bill, plaint, or information, in any of his majesty's courts 
“ of record at Westminster, wherein no essoin, protection, or wager 
" of law, shall be allowed; and that every such plaintiff' or plaiii- 
“ tiffs, informer or informers, shall, in every such suit and pro- 
“ secutioii, have and receive his treble costs against the person 
“ and persons offending and forfeiting as aforesaid, any law, cus- 
“ tom, or usage to the*contrary notwithstanding.” 

t Sect. 2. By 9 Ann. c. 14. it is recited, “ 'rhat the laws now Mortgages, &.c. 
“ in force for preventing the mischiefs which may happen by where the consi- 
" gaming have not been found sufficient for that purpose; there- ‘^®''**'°** ** 

•' fore, for the further preventing of all excessive and deceitful ^nT^g,'*or”for^ 
gaming, it is enacted. That all notes, bills, bonds, judgments, repayment of 
" mortgages, or other securities or conveyances whatsoever,given, 

“ granted, drawn, or entered into, or executed, by any person or §hau"be* void. 
persons whatsoever, wdiere the whole or any part of the cousi- And where *uch 
deration of such conveyances or securities shall be for any money, 

** or other valuable thing whatsoever, won by gaming or playing any lands, &c. 

“ at they shall dc- 
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** at cards, dice, tables, tennis, bowls, or other game or gamef 
hawbem 1:^” ** whatsoever, or by betting on the sides or hands o( such as do 
titled to them in " game at any of the games aforesaid, or for the reimbursing or 
**** *”*^1! A ** money knowingly lent or advanced for such gaming 

brolfXad &c. betting as aforesaid, or lent or advanced at the time and place 
And all convey- “ of such play, to any person or persons so gaming or betting, as 
ances to hinder- « aforesaid, or that shall, during such play, so play or bet, shall 
devoiv^g*^”* ** utterly void, frustrate, and of none effect, to all intents and 
shall bcvrfd. * " purposes whatsoever, any statute, law, or nsage to the contrary 
Sec 2 Bur. <* thereof in any wise notwithstanding ; and that where such 

i^wis. 2 * 0 . ** mortgages, securities, or other conveyances, shall be of lands, 

3 Wils.’ 56 , 67 , ** tenements, or hereditaments, or shall be such as encumber or 
S09. « affect the same, such mortgages, securities, or other convey- 

" ances, shall enure and be to and for the sole ,nse and bentit of, 
" and shall devolve upon, such person or persons as should or 
** might have, or be entitled to, such lands, tenements, or heredi- 
** tamcnts, in case the said grantor or grantors thereof, or the per- 
** son or persons so encumbering the same, had been naturally dead, 
“ and as if such mortgages, securities, or other conveyances, had 
" been made to such person or persons so to be entitled after the 
** decease of the person or persons so encumbering the same; and 
tliat all grants or conveyances to be made for the preventing of 
** such lands, tenements, or hereditaments, from coming to or de- 


" volving upon such persons or persons hereby intended to enjoy 
" the same as aforesaid, shall be deemed fraudulent and void, and 
" of none effect, to all intents and purposes whatsoever.” 


The loser of 101. 
at cards, &c. 
may. sue for the 
mon^ within 
three months. 
See 4 Bur. 

1018. 


and if the losers 
do not sue, &c. 
any other per* 
sons may, 


•f* Sect. 3. By 9 Ann. c. 14. s. 2. Any person or persons 
" whatsoever, who shall at any time or sitting, by playing at cards, 
dice, tables, or other game or games whatsoever, or by betting 
“ on the sides or hands of such as do play at any of the games 
“ aforesaid, lose to any one or more person or persons so playing 
** or betting, in the whole, the sum or value of ten pounds, and 
shall pay or deliver the same or any part thereof, the person or 
" persons so losing and paying or delivering the same, shall be 
“ at liberty, within three months then ^ext, to sue for and recover 
“ the money or goods so lost and paid or delivered, or any part 
thereof, from the respective winner or winners thereof, with 
costs of suit, by action of debt founded on this act, to be prose- 
'* cuted in any of her majesty’s courts of record, in whicji actions 
or suits no essoin, protection, wager of law, privilege of parlia- 
“ ment, or more than one imparlance, shall be allowed; in which 
action it shall be siifHcient for the plaintiff to allege that the 
" defendant or defendants are indebted to the plaintiffs, or re- 
' ceived to die plaintiff’s use, the monies so lost and paid, or con- 
* verted the goods won of the plaintiff to the defendant’s use, 
whereby the plaintiff’s action accrued to him, according to the 
' form of this statute, with 9 ut setting forth the special matter: 

and in case the person or persons who shall lose such money or 
" other thing as aforesaid, shall not, within the time aforesaid, 
really and 6ond fide, and without covin or elusion, sue, and with 
'' effect prosecute for the money or other thing so by him or them 
'Most and paid or delivered as aforesaid, it shall and may be law* 
'' ful to. and for any person or persons, by any such action or suit 
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If as af<»««aid> to sue for aad recover the same* md treble the ^ recover 

• valoe diereof, with costs of suit, against such winner or winners with treble 
’* as aforesaid; the one moiety thereof to the use of the person i <»» 

• or persons Aat wifl sue for the sanie, and the other moiety to ^f^cr^the 
■* the use of the poor of the parish where the offence shall be otbertothe 

committed. poor. 

+ Sect. 4. By 9 Ann. c. 14. s. 3. “ For the better discovery The person sued 
of the monies or other things so won, and to be sued for and *ball answer 
** recovered as aforesaid, it is further enacted. That all and every 
** the person or persons, who by virtue of this present act shall money won. 

** or may be liable to be sued for the same, shall be obliged and 
compellable to auswer upon the oath such bill or bills as shall 
be preferred against him or them for discovering the sum or 
sums of money or other thing so won at play as aforesaid." 

+ Sect. 5. But by 9 Ann. c. 1 4. s. 4. it is provided, ** That, The person who 
upon the discovery and repayment of the money or other thing 
** so to be discovered and repaid as aforesaid, the person or per- be in'i^m^'iSed 
“ sons who shall so discover and repay the same as aforesaid, from further 
" sliail be acquitted, indemnified, and discharged from any further 
“ or other punishment, forfeiture, or penalty, which he or they 
** may have incurred by the playing for or winning sudi money or 
other thing so discovered and repaid as aforesaid, any former or 
other statute, law, or usage, or any thing in this present act 
“ contained, to the contrary thereof in any wise notwithstanding." 

t Sect. 6. By 18 Geo. 2 . c. 34. s. 8 . “ If any person shall Pcnouslosuig 
** win or lose at play, or by betting, at any one time, the sum or loi. at one time, 
value of ten pounds, or within the space of twenty-four hours 
“ the sum or value of twenty pounds, such person shall be liable be indicted; 

“ to be indicted for such offence within six months after it is 
committed, either before his majesty’s justices of the king’s 
“ bench, assize, gaol-delivery, or grand sessions; and being 
“ thereof legally convicted, shall be fined five times the value of and fined five 
the sum so won or lost, which fine (after such charges as the ''“**'^* 

** court shall judge reasoiiabic allowed to the prosecutors and 
** evidence out of the same) shall go to the poor of the parish or 
place where such offence shall be committed.’’ 

t Sett. 7. But by 18 Geo. 2. c. 34. s. 9. it is provided, ** That Offenders dis- 
' if any person so offending shall discover any other person so covering others 
‘ offending, so that such person be thereupon convicted, the per- * 8^ ■ 

sou so discovering shall be discharged and indemnified from all 

• penalties by reason of such offence, if sucli person so discover- 
“ ing bath not been before convicted thereof, and shall be ad- 

mitted as an evidence to prove the same." 

t Sect. 8 . It has been determined, that a wager on a collateral Popcti.st. 
matter, and not on the event of the game played at, is not within 
these statutes; as where two persons were playing at back-gam¬ 
mon, and one of them having touched a man, the other laid him 
a wager of a hundred pounds, that having touched it he was 
bound by the law of the game to play the man. But no action Leenon, ‘ 

will 2 H. Bl. Rep. 

43. 
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will lie on a wager respecting the mode of playing an illegal ganie»«' 
as hazard. 

+ Sect. 9. So also where A. betted B. that one C. would not 
run four miles in twenty-one minutes, it was adjudged not within 
the statutes, because as C. was not playing at such game, it was 
not a wager within the act; for C. might be running for his 
amusement, and not to win any bet. 

• 

Sect. 10 . It is however decided, that a foot-race, whether the 
race be upon a given distance or against a' certain time, is a game 
prohibited by 9 Ann. c. 14. 

t Sect. 11 . So also a wager, that A. did not find within such 
a time a man, who should carry on foot twenty-l^ur stone weight 
ten miles in fifteen hours, has been adjudged a wager within the 
statute. 

*1* Sect. 12. It seems also, that cricket is a game within the 
statute 9 Ann. c. 14. s. 1. 

+ Sect. 13. So also it has been adjudged, that laying above 
ten pounds upon a horse-race is an illegal bet within the statutes 
of 1() Car. 2. c. 7. and 9 Ann. c. 14. for that these statutes ought 
to be extended to all sports as well as games, in order to prevent 
excessive betting. 

f Sect. 14. So also it is determined, that a wager of ten pounds 
to five pounds upon a horse-race is within the act, although the 
race was for a legal plate ; for although five pounds are less than 
the sum mentioned in the statute, yet as the loser of the ten 
pounds would not be obliged to pay, the wager is bad for want of 
mutual risk. 

f Sect. 15. It hath been determined, that if two persons play 
at cards from Monday evening to Tuesday evening, without any 
interruption except for an hour or two at dinner, and one of 
them has then won a balani;c of seventeen guineas, this is won at 
one sitting within the statuiv. 

Sect. l6. So also it is said, that if above an hundred pounds be 
lost upon tick at one sitting, although to several persons, it can¬ 
not be recovered. 

t Sect. 17. It seems, that if a loser prefer an indictment against 
a winner on the statute 9 Ann. c. 14. and the grand jury find the 
bill, the court will not permit an information to be filed against 
the defendant, although the indictment was quashed, and, of 
course, the defendant never tried upon it; for tlie grand jury may 
find another bill for the same offence. 

t Sect. 18. It is also .settled, that if a defendant be convicted 
on an information on the statute 9 Ann. c. 14. the court can only 
give judgment ^uod convictus est, and cannot set a fine on the of- 
ferider to five times the value, but that an action must be brought 
Oil the judgment to recover the penalty. 

t Sect. 
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^ f Sect. 19. It is settled, that if one person lend another per- Barjean r, 
‘son money for the very purpose of gaming with, yet if he take Waimsioy, 
no written security for it, the lender may recover it back by an ^ 
action of assumpsit on the implied contract; for the statute only 
makes securities void, and is silent respecting contracts; and per¬ 
haps the legislature thought that a very extensive and prejudicial 
credit was not likely to be given where no written security could 
be legally taken. 

+ Sect, 20. So also money paid by A. at the request of B. for 2 Wils. 509 , 
the amount of a bet which B. had lost to another person, may be 
recovered on the implied contract. 

f Sect. 21. And it has been decided, that where a secui ity, as Robinson ». 
for instance a bijl of exchange, is given for £&X). and it appears 
that part of it was for money won at play, and part for money 
lent at the time and place of play, the contract is divisible, and 
the holder may recover for so much as was lent at the time and 
place of play. » 

f Sect. 22. But a security of any kind given for money won 8 Mod. 57. 
at play is absolutely void, even in the hands of an innocent in- 
dorser, who has bonajide paid value for it, and had no notice that * 
it was originally given on an illegal consideration; and the court 
of chancery may order the void security to be given up and can- v. 

celled, and any money which may have been paid upon it to be shadwcll, 
refunded. 2 Stru. 1249. 


The Offence of Gaming, S{c. by playing at Prohibited Games. 

f Sect. 1 . By 10 and 11 Will. 3. c. 17. s. 1. it is recited. 

That whereas several evil-disposed persons, for divers years 
last pa.st, have set up so many mischievous and unlawful games, 
called lotteries, not only in the cities of Jiondon and Westminster, 
and in the suburbs thereof, and places adjoining, but in most of 
the eminent towns and places in England, and in the dominion of 
Wales, and have thereby* most unjustly and fraudulently got to 
themselves great sums of money from the children and servants 
of several gentlemen, traders and merchants, and from other un¬ 
wary persons, to the utter ruin' and impoverishment of many fa- 
milies,%nd to the reproach of the English laws and government, 
by colour of several patents or grants under the grctat seal of Eng¬ 
land for the said lotteries, or some of them; which said grants or 
patents are against the common good, trade, w'elfare, and peace, 
of his majesty’s kingdomfor remedy whereof it is enacted, 

** That all such lotteries, and all other lotteries, are common dared public 
** and public nuisances, and that all grants, patents, and licenses, nuisances, and 
“ for such lotteries, or any other lotteries, arc void and against 
" law.” 

Sect. 9,. By 10 and 11 Will. 3. c. 17. s. 2. it is further From 29 Dec. 
enacted, “ That no person or persons whatsoever shall publicly 
or privately exercise, keep open, shew, or expose to be played »uchlottery,'&c. 
** at, drawn at, or thrown at, or shall draw’, play, or throw at any Penalty on of- 

*' such 



734 OFFENCES AGAINST PUBLIC ECONOMY. Bk. .1, 

** such lottery, or any other lottery, eiUier by dice, tots, ct^rds^ 
" balls, or any other numbers or figures, or any other way what- 
** soever; and that every person or persons that shall exm'cise, 
" expose, open, or shew to be played, thrown, or drawn at, any 
" such lottery, f>lay, device, or other lottery, shall forfeit for 
" eveiy such offence the sum of five hundred pounds, to be re- 
“ covered by information, bill, {>Iaint, or action at law, in any of 
" his majesty’s courts at Westminster, wherein no essoin, wager 
" of law, nor any more than one imparlance, shall be allowed; 
one third part thereof to the use of bis majesty, his heirs and 
successors, one other third part thereof tb the use of the poor of 
the parish where such offence shall be committed, and the other 
“ third part thereof, together with double costs, to the |)arty that 
** shall inform and sue for the same; and the |aid parties so of- 
fending shall likewise be prosecuted as common rogues, accord- 
ing to the statutes in that case made and provided.” 

S*"LsuchloC. t 3. By 10 and 11 \ljill. 3. c. 17. s. 3. it is further 
tenM.i 2 CTO. 8 . enacted, “ That every person or persons that shall play, throw, 
c. S8. " or draw at any such lottery, play, or device, or other lotteries, 

shall forfeit for every such offence the sum of twenty pounds, 
to be recovered by information, bill, plaint, or action at-law, in 
any of his majesty’s courts at Westminster, wherein no essoin, 
wager of law, nor any more than one imparlance, shall be al¬ 
lowed; one third part thereof to the use of his majesty, his 
heirs, and successors, one other third part thereof to the use of 
the poor of the parish where such offence shall be committed, 
and the other third part thereof, together with double costs, to 
the party that shall inform and sue for the same.” 

Fenoiu setting ^ Sect. 4. By 9 Ann. c. 6. s. 36. it is further enacted, “ That 
fiwfeUlMl." * ” the justices of the peace, and ail mayors, bailiffs, head officers, 
“ constables, and other her majesty’s civil officers, within their 
** respective jurisdictions, are hereby empowered and required to 
“ use their utmost endeavours to prevent the drawing of any such 
** unlawful lottery, heretofore or hereafter to be set up, by all 
** lawful ways and means; and that eve<ry person who shall set up, 
lr “ or shall, by writing or priuting, publish the setting up any such 
unlawful lottery, with intent to have such lottery drawn, shall 
" forfeit for every such offence one hundred pounds, to be re- 
** covered by information, bill, plaint, or action at law, in any of 
her majesty’s courts at Westminster, wherein no essoin, wager 
" of law, nor any more than one imparlance, shall be allowed; 

one third part thereof to ffie use of her majesty, her heirs, and 
" sucessors; one other third part thereof to the use of the poor 
of the parish where such offence shall be committed; and the 
" other third part thereof, together with full costs, to the party 
” who shall inform and sue for the same.” 

+ Sect. 5. By 10 Ann. c. 26. s. 109. it is enacted, " That 
“ every person or persons who shall erect, set up, or keep any 
** office or place, for making insurances on marriages, birdis, 

" christenings, or service, or any of ffiem, or any other office or 
place, under the denomination of sales of gloves,, of fens, of 

" cards 
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** cards, of nuinbers, of the queen's jncture, for the improvement 
** of small sums of money, or the like offices or places, under the 
** pretence of imju'oving small sums of money, shall forfeit for 
** every such offence the sum of 6ve hundred pounds, to be reco- 
** vered, with costs of suit, by action of dibt, bill, plaint, or in- 
" formation, in any of her majesty’s courts aforesaid, wherein no 
essoin, protection, wager of law, nor any more than one impar* 
** lance, shall be aHow^ ; one third part thereof to the use of 
** her majesty, her heirs, and successors, one other third part 
thereof to the use of the poor of the parish of the place where 
the offence shall be c^mitted, and the other third part thereof, 
“ together with full costs of suit, to the person or persons who shall 
" inform or sue for the same; and every printer or other person 
** who shall, by waiting or printing, publish the setting up or kecp- 
ing any such office or place under any the denominations afore- 
said, or like denominations, for the improvement of small sums 
** of money, shall, for every such offence, forfeit the sum of one 
hundred pounds, to be recovered and distributed in such man- 
“ ner as the penalty last-mentioned is to be recovered and distii- 
“ buted; and every person or persons who in any office or place, 
“ erected or set up for making insurances on marriages, births, 
" christenings, or service, or under any other the denominations 
aforesaid, or any like denominations, for the. improvement of 
small sums, shall make or suffer to be made therein any new 
" insurances or contracts for new insurances on marriages, births, 
christenings, or service, or receive any payments into any the 
** offices or places aforesaid, for improvement of small sums of 
" money, shall forfeit, for every such offence, the sum of one 
" hundred pounds, to be recovered and distributed in like man- 
ner.” 
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“t* Sect. 6. By 8 Geo. 1. c. 2. s. 36. it is enacted, That ail 
and every person or persons who shall erect, set up, continue, 
or keep, or shall cause or procure to bo erected, set up, con¬ 
tinued, or kept, any office or place under the denomination of 
sales of houses, lands, advowsons, presentations to livings, plate, 
jewels, ships, goods, or other things for the improvement of 
small sums of money; or shall sell or expose to sale any houses, 
lands, advowsons, presentations to livings, plate, jewels, ships, 
goods, or other things by way of lottery, or by lots, tickets, num¬ 
bers, or figures; or shall make, print, advertise, or publish, or 
cause to be made, printed, advertised, or published, proposals 
or schemes for advancing small sums of money bjr several per¬ 
sons amounting in t^e whole to large sums, to be divided among 
them by the chances of the prizes in some public lottery or 
lotteries, established or allowed by act of parliament; or shall de¬ 
liver out, or cause or procure to be delivered out, tickets to the 
persons advancing such sums, to entitle them to a share of the 
money so advanced according to such proposals or schemes; 
or shall make, print, or publish, or cause to be made, printed, 
or published, any proposal or scheme of the like kind or nature, 
under any denomination, name, or title whatsoever; and shall 
be thereof convicted upon the oath or oaths of one or more cre¬ 
dible witness or witnesses, by two or more justices of the peace 

" for 


Persons who 
shall erect offices 
for sale. &c. by 
way of lottery, 
&c. shall forfeit 
500L one third 
to the crown, 
(mother to the 
inforroer, and 
tlie other to the 
poor where, &c. 
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" for the county, division, or liberty, where such offence shall be 
“ committed, or the offender shall be found (which oath such jus- 
“ tices of the peace are hereby empowered and required to ad- 
" minister), the person so convicted shall, for every such offence, 
“ over and above former penalties inflicted by any former 
“ act or acts of parliament made against any private or unlawful 
" lotteries, forfeit the sum of five hundred pounds; one third part 
“ thereof to his majesty, his heirs, and successors, one other third 
“ part thereof to the informer, and the remaining third part 
“ thereof to the poor of the parish where such offence shall 
“ be committed; the same to be levied by distress and sale of 
** the offender’s goods, by warrant under the hands and seals of 
" such Justices before whom such offender shall be convicted as 
“ aforesaid; and shall also, for every such offnnee, by such jus- 
“ tices be committed to the county gaol, there to remain without 
bail or mainprise for the space of one whole year, and from 
thence till the said sum of five hundred pounds, so forfeited as 
Perjons ag- aforesaid, shall be fully paid and satisfied; provided nevertheless, 
^aTto quarter- Person who shall think himself or herself aggrieved by 

sessions. the judgmentordetermination of twoormore such justices, in any 

** the cases aforesaid, shall have liberty to appeal to the next quar- 
“ ter-sessions to be held for the county, city, or place, where such 
judgment or determination shall be made or given; and that the 
“judgment to be given by the justices at the said next quarter- 
“ sessions shall be final.” 


Persons contii- 
buting to sales, „ 
&c. to forfeit 
double the sum “ 
contributed, one « 
moiety to tlie „ 
crown, the other 
to tire informer. “ 


f Sect, 7. By Geo. 1. c. 2. s. 37. it is further enacted, “ That 
all and every {terson or persons who, after the time aforesaid, 
shall be adventurer or adventurers in, or shall pay any money 
or other consideration, or any ways contribute unto, or upon 
the account of any such sales,' lotteries, proposals, or schemes 
aforesaid, shall forfeit for every such offence double the sum 


“ paid or contributed, to be recovered with costs of suit by action 
“ of debt, bill, plaint, or information, in any of his majesty’s courts 
" of record at Westminster, wherein no essoin, protection, wager 
“ of bw, n^r any more than one imgarlance, shall be allowed j 
“ one moiety thereof to his majesty, his heirs, and successors, the 
* “ other moiety thereof to the person or persons who shall in- 
“ form or sue for the same.” 


Clause to pre- f 5ccf. 8. By 9 Geo. 1, c. 19. s. 4. it is further* enacted, 
teries^to^g car- “ ^ P®*’®®** perso**® shall, by virtue or colour of any 

ried on in this “ grant or authority from any foreign prince, state, or government 
kingdom. « whatsoever, erect, set up, continue, or k.‘ep, or shall cause or 
“ procure to be erected, set up, continued, or kept, any lottery 
“ or undertaking in the nature of a lottery, under any denomina- 
“ tion whatsoever, or shall ,make, print, or publish, or cause to 
" be made, printed, or published, any proposal or scheme for any 
" such lottery or undertaking, or shall within this kingdom sell 
“ or dispose of any ticket or tickets in any foreign lottery, and 
“ shall be convicted of any the said offences, upon the oath or 
'• oaths of one or more credible witness or witnesses, by two or 
“ more justices of the peace of the county, division, or liberty 
“ where such offence shall be committed, or the offender shall 

“ be 
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" be foiuid (which oath such Justices of the peace arc hereby em- 
" powdered and required to administer), the person so convicted 
shall, for every such offence (over and above any former penal- 
" ties inflicted by any former act or acts of parliament made 
" against unlawful lotteries), forfeit the ^m of two hundred Penalty, 
pounds; one third part thereof to his maj*ty,his heirs, andsuc> 
cessors, one other third part thereof to the informer, and the re- 
" maining thhd part thereof to the poor of the parish where such 
" offence shall be committed; the same to be levied by distress 
“ and sale of the ofionder’s goods, by warrant under the hands 
“ and seals of such justices before whom such offender shall he 
" convicted as aforesaid, and shall also for every such offence by 
“ such justices be committed to the county gaol, there to remain 
" without bail or mainprise for the space of one whole year, and 
“ from thence till'the said sum of two hundred pounds, so for- 
“ feited as aforesaid, shall be fully paid and satisfied. 

t Sect. 9. 13y 9 Geo. 1. c. 19. s. 5. “ Provided nevertheless, Appeal to quar- 
" that any person who shall think him or herself aggrieved by the ter-sessions. 

" judgment or determination of such justices in any the cases 
aforesaid, shall have liberty to appeal to ihe next quartcr-ses- 
" sioiis to be held for the county, city, or place, where such judg- 
ment or determination shall be made or given, and that the 
judgment to be given by the justices of the next quarter-ses- 
“ sions shall be final." 

t Sect. 10 . By G Geo. 2 . c. 35. s. 29. “If any person or per- sooi. i»cnaUy ou 
" sons shall sell, procure, or deliver any ticket, receipt, chance, or P®"*”** 

“ number, in or belonging to any foreign lottery or pretended fo- chalicc* in lo- 
“ reign lottery, or iu or belonging to any class, part, or division of reign loueriis 
“such lottery or pretended lottery, or in or belonging to any 
undertaking whatsoever in the nature of a lottery, or shall sell, 

“ procure, or deliver any ticket, receipt, chance, or number in or 
“ belonging to any duplicate or pretended duplicate of any foreign 
“ lottery or pretended foreign lottery, or shall receive, or cause 
“ to be received, any money whatsoever for any such ticket, rc- 
“ ceipt, chance, or number, or for or in consideration of any money 

* to be repaid, in case any ticket or tickets, number or numbers , 

* in any foreign lottery or pretended lottery, or any class, part, 

* or division thereof, shall prove fortunate, and shall be convicted 
' of any pf the said offences, upon action of debt, bill, plaint, or 
‘ information, in any of his majesty’s courts of record at West- 
‘ minster (in which no essoin,-privilege, protection, or wager of 

* law, or more than one imparlance, shall be allowed), or upon 
' the oath or oaths, or afSrmation or affirmations, of one or more 

credible witness or witnesses, before two or more justices of 
the peace of the county, division, or liberty, w'here such offence 
shall be committed, or the offender shall be found (which oath 
or affirmation such justices of the peace are hereby empowered . 
and required to administer or give), the person so convicted 
shall, for every such offence, forfeit the sum of two hundred 

* pounds; one third part thereof to the use of hi| majesty, his 

* heirs, and successors, one third part thereof to him, her, or 

them who shall sue for the same, or make information of the 
VOL. 1. 3 b “ offence. 
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** offence, and the remaining third part thereof to the poor of the 
“ parish where such offence shall be committed; the same (in case 
“ of conviction before two justices) to be levied by distress and 
“ sale of the offender’s goods, by warrant under the hands and 
“ seals of such Justicj^is before whom such offender shall be coii- 
“ viclcd 5 and shall also, for every such offence, by the court or 
“ by such justices, as the case shall happen, be committed to the 
“ county gaol, there to remain, without bail or mainprise, for the 
“ s])ace of one whole year, and from thence till the said sum of 
" two hundred pounds so forfeited as aforesaid, shall be fully paid 
“ and satisfied.” 


Appeal to tlic 

quarter-ses- 

aions. 


whose deter- 
niinatioii shall 
be fiiiaL 


t Sect. 11. By 6 Geo. 2. c. .'l.'l. s. 30, “ Provided nevertheless, 
“ that any person who shall think him or herself aggrieved, by the 
“ judgment or determination of such justices i«i any of the cases 
“ aforesaid, shall have liberty to appeal to the next quartcr-ses- 
“ sious to be held for the county, city, or place where such judg- 
“ ment or determination shall be made or given, and that the 
“ iudument to be eiveu by the justices of the next quarter-sessions 
“ shall be final.” 


Tublic act. •{- Sect. 12. By 6 Geo. 2. c. 3.5. s. 32. it is further enacted, 
“ That this act shall be deemed and taken to be a public act, of 
Limitations of " which all judgcs and justices are to take notice; and if any ac- 
actions. “ tioii or Suit shall be brought against any persOti for what he 

" shall do in pursuance of this act, such action or suit shall be 
“ commenced within six months, and not afterwards ; and such 
" persons shall and may plead the genertd issue, and give this 
“ and the special matter in evidence.” 


2001. penalty 
on any oitence 
a^rainbl tbis act. 


t Sect. 13. By 12 Geo. 2. c. 28. which recites, “ That great 
difficulties had arisen upon the methods of conviction of the of¬ 
fenders against the said acts of parliament,” it is enacted, “ That 
" if any person or persons shall erect, set up, continue, or keep 
“ any office or place, under the denomination of a sale or sales of 
houses, lands, advowsons, presentations to livings, plate, jewels, 
“ shijts, goods, or othei things by way of lottery, or by lots, 
" tickets, numbers or figures, cards or dice; or shall make, print, 
“ advertise, or publish, or caused to be made, printed, advertised 
“ or published, proposals or schemes for advancing .small sums of 
money by several perso. s, amounting in the whole to large 
“ sums, to be divided among them by chances of the* prizes in 
" some public lottery or lotteries establi.shed or allowed by act ol 
" parliament, or shall deliver out, or cause or procure to bo 
" delivered out, tickets to.die persons advancing such sums, 
“ to entitle them to a share of the money .so advanced, accord- 
“ ing to such proposals or schemes; or shall expose to sale, 
“ any houses, lands, advowsons, presentations to livings, plate, 
“ jewels, ships, or other goods, by any game, method, or device 
" whatsoever, dcjiending upon, or to be detesrmined by any lot 
" or drawing, whether it be out of a box or wheel, or by cards 
“ of idice, or by any machine, engine, or device of chance of any 
kind whatsoever; such person or persons, and every or cither 
“ of them, shall, upon being convicted thereof betore any one jus- 

“ ticc 
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“ ticc of the peace for any county, riding, or division, or before 
“ the mayor, or other justice or Justices of the peace for any city 
“ or town corporate, upon the oath or OLtlis of one or more 
“ credible witness or witnesses (which said oaths the said jus- 
“ tices of the peace, and mayor, are hereby audiorized, empowered 
“ and required to administer), or upon the ^ew of sucli justice 
“ or justices, or the mayor, justice or justices for any city or town 
" corporate, or on the confession of the parly or parties accused; ti,e sawciKiw 
“ shall forfeit and lose the sum of two hundred pounds, to be to Lf loviod and 
“ levied by distress and sale of the oftendcr’s goods, by warrant 
“ under the hands and seids of one or more justice or justices of 
the peace of such county, riding, division, city or town, where 
“ the offence shall be committed; which said "forfeitures, when 
“ recovered, after deducting the reasonable charges of such pro- 
“ secution, shall go and bo applied, (jiie third thereof to the 
“ informer, and the remaining two thirtls to the use of the poor 
of the parisli where such offence shall he committed, ex- 
“ cepting the said two thirds of such forfeitures which shall be 
“ incurred by, and recovered upon, any person or persons within 
“ the city of Bath, which said two thirds shall go and l»e applied 
“ to and for the use and l)eucfit of the poor residing within the 
" hospital or infirmary lately erected for the benefit of poor per- 
“ sons resorting to the said city for the benefit of the mineral 
“ waters, after deducting the charges of conviction as aforesaid.” 

t Sect. 14. By IG Geo. C. c. 28. s. 2. it is enacted, “ That the Games whliin* 
games of the ace of hearts, pharaoh, basset, ami hazard arc, wacnt «f ihc act. 
and arc hereby declared to be, gaimis or lotteries by cards 
“ or dice, within the intent and meaning of the preceding statutes; 

“ and that all and every person or persons who shall set up, 

“ maintain, or keep the said games of the ace of hearts, pharaoh, 
basset, and hazard, shall be subject and liable to all and every 
“ the j)enalties and forfeitures in and by this act inflicted upon 
“ any person or persons who shall erect, set up, continue, or 
“ keep any of the said games or lotteries in this present act meu- 
‘‘ tioiied ; and shall be prosecuted and convicted, and the penal 
“ lies and forfeitures shall *bc sued for and recovered, m like 
“ manner as the said penalties and forfeitures are by this act di- 
“ reeled to be sued for and recovered.” 

f Secf.*}5. ]5y 12 Geo. 2. c. 28. s. 3. it is enacted, That penalty ou 
“ all and every person and persons mIio shall be adventurers in 
“ any of the said games, lottery or lotteries, sale or sales; or 
.shall play, set at, stake, or punt at either of the said games or 
the aco of hearts, pharaoh, basset, and hazard, and .shall be 
“ thereof convicted in such manner and form as in and by this 
“ act is prescribed; every such person or persons shall forfeit 
“ and lose the sum of fifty pounds, to be sued for and recovered 
“ as aforesaid.” 

+ Sect. l6. By 12 Geo. 2. c. 28. s. 4. it is enacted, “ That all Sales by lotte- 
“ and every snch sale and sales of house.s, lands, advowsons;,'pre- 
“ sentations to livings, plate, jewels, ships, goods, or other things, 

“ by any game, lottery or lotteries, machine, engine, or other 

3 u 2 device 
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“ device whatsoever, depending upon, or to be determined by 
" chance or lot, shall, and are he?eby declared to be void to all 
“ intents and purposes whatsoever: and all such houses, lands, 

^fched*’ * ®*I'’owsons, presentations to livings, plate, jewels, ships, goods, 
“ or other things, fet up-and exposed to sale in manner and form 
“ aforesaid, shall be foifeitcd to such person or persons who 
“ shall sue for the same by action, bill, plaint, or information, 
“ in any of his majesty’s courts of record, or at the assizes for 
“ any county where the offence shall b^ committed; in which 
" action, bill, plaint, or information, no essoin, protection, wager 
" of law, or more than one imparlance' shall be allowed.” 

App«»i. ^ jijr 12 QgQ 2. c. 28. s. 5. it is provided, “ That 

“ if any person or persons shall think him, ^her, or themselves 
" aggrieved by the judgment or determination of any justice or 
“justices of the peace or mayor as aforesaid, upon any convic- 
“ tion of or for any of the offences in this act; such person or 
“ persons may appeal from the said judgment of the said justice 
“ or justices, or mayor, to the next general quarter-sessions of 
“ the peace for the said county, riding, division, city, or place 
“ where such person or persons was or were convicted; but the 
“ person or persons so appealed shall, and he, she, and they are 
" liereby directed to give reasonable notice to the prosecutor or 
“ prosecutors of such person or persons as shall so appeal, of 
“ such his, her, or their intention of bringing and prosecuting 
“ such appeal, and shall enter into a recognizance before some 
“justices of the peace for the county, riding, division, city 
“ or place wherein the conviction or judgment was made or 
“ given, with two sufficient sureties, on condition to try such 
“ appeal at the next quarter-sessions wliich shall be held in and 
“ for the county, riding, division, city, or place wherein such con- 
“ viction or judgment was made or given, next and immediately 
“ after the bringing such appeal; and every such appeal and ap-, 
“ peals shall, by the court at the said next general quartei^ses- 
“ sums, to which such appeal and appeals is or are made, be then 
“ examined, and the matter then finally heard and determined, and 
“ not afterwards; and in case such judgment, determination, of 
“ conviction, as aforesiiid, shall be then and there affirmed, the 
“ party appealing shall pay unto the prosecutor or prosecutors. 
“ his, her, or their treble costs; and such prosecutor,and prose- 
“ cutors shall have such remedy for the same, as any defendant 
“ or defendants hath or have for costs of suit in any other cases 
“ by law.” 

(.'onvictiriM. ' t Sect. 18. By 12 Geo. 2. c, 28. s. C. it is provided, “ That 
no suci) conviction made, or judgment .given as aforesaid by 
“ this act, shall be set aside by the said court of quarter-sessions 
“ fur want of form, in case the facts alleged in the said convic- 
“ tion shall be proved to the satisfaction of die said court; nor 
“ shall such conviction or judgment be removed or removable by 
“ ifertiorari, or any other writ or process whatsoever, into any of 
“ his majesty’s courts of record at Westminster, until such order 
“ or other proceedings, shall have been first removed to, and 
' ' “ judgment 


e . 
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cement and determination given and made thereupon, by 
** such court of quarter-sessions as aforesaid.” 

t Sect. I9« By 12 Geo. 2. c. 28. s. 7. it is also provided. Record remove. 
“ That no writ of certiorari, or other process, shall issue or be vP"” 

*' issuable to remove the record of an) .such conviction from the 
“ said court of quarter-sessions, or to remove any order or other 
“ proceedings taken or made by the said court of quarter-session.s 
upon, touching or (oncerning such conviction, into any of his 
“ maje.sty*s courts of record at VVestniiuster, until the party or 
“ parties against whom !?uch conviction shall be made, before the 
“ allowance of such writ of certiorari, or other process, shall find 
“ two sufficient sureties to become bouinl to the prosecutor in 
the sum of onediundred pounds, with condition to prosecute 
“ the same with ed'cct within six calendar months, and to pay 
“ unto the prosecutor or prosecutors, bis^ her, or their treble 
“ costs and charges, in case such order or conviction shall be 
“ affirmed.” 
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t Sect. 20. By 12 Geo. 2. c. 2|1. s. 8. it is enacted, “ That if Ofllndors m>t 
any jrersou or persons who shall be coiivicterl of erecting, set- 
ting up, maintain, or keeping any of the said lotteries, or the ImpriboiiaL ^ 
said games of the ace of hearts, pharaoh, basset, or hazuui, or 
therein or in either of them shall adventure, and shall not have 
sufficient goods and chattels whereon to levy the penalties in¬ 
dicted by this act, or shall not immediately pay the said penal- • 

ties, or give security for the same ; it shall and may bo lawful 
for the said justice or jnsticc.s, before whom such person shall 
be convicted as aforesaid, to commit such person (»r persons to 
the common gaol of the county, riding, division, city, or place 
where such olFence .shall be committed, there to continue and 
remain for any time not exceeding six months.” 

t Sect. 21. By 12 Geo. 2. c. 28. s. 9. it is also enacted, “ 'J'hat Penalty onneg- 
if any justice of the peace, or any other justice herein-before If*-’* 
described, or mayor ot any cutrporalion, shall neglect or refuse to ^ 
do what is required of hm> and them by this act; such jiusticcs 
and mayors so neglecting or refusing shall respectively forfeit 
and pay the sum of ten pounds for each oft'ence; one moiety 
whereof to be paid to any person or persons who shall sue for 
the same, and the other moiety thereof to the poor of the 
parish or place where such offence shall be eouimitted; and shall 
be recovered with full costs of suits, by action, bill, plaint, or 
information, in any of his majesty's courts of record, or at the 
assizes for any county; in which action, bill, plaint, or informa¬ 
tion, no essoin, protection, or wager of law, nor more than one 
imparlance shall bo allowed ; siu-h prosecution being coni- 
menced witliin six months next after such refusal of such jus¬ 
tices or mayor.” 


+ iSecif. 22. By 12 Geo. 2. c. 28, s. 10. it i.s jirovided, That This act not to 
** nothing in this act, or in any former acts against gaming,jpon- hinder any 
“ tained, shall extend to prevent or hinder any person or pe^ons iiirktHg** 
“ from gaming or playing at any of the games in this or in any of resides; 

“ the said former acts mentioned within any of his majesty’s 

" royal 
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“ royal palaces, where his majesty, his heirs or successors shall 
“ then reside.” 

t Sect. 23. By 12 Geo. 2. c. 28. s. 11. it is also provided, 
“ That nothing herein contained shall extent!, or be in any way.s 
“ construed, deemed, or taken to extend, or in any sort to afl'ect 
“ or prejudice any estate or interest in, out of, or to, any manors, 

honours, royalties, lands, tenements, advowsons, ytresentations, 
“ rents, services, and hereditaments vt'hat.soovcr, which shall or 
“ may at any time or times hereafter be according to the laws 
“ now in being legally allotted to, or held by, or by means of any 
“ allotment or partition by lots; but that all persons who now 
“ are, or that shall hereafter become, really and truly seised as 
“ part-owners, joint-tenants, and tenants in common of any 
“ manors, honours, royalties, lands, tenements, advowsons, pre- 
“ sentations, rents, .services, and hereditaments, .shall, and he, 
“ she, and they, and his, her, and their heirs and assigns is and 
“ are hereby made and continued capable to accept and take 
“ such estates and interest, and parts therein, in such and tin; 
“ like manner, and to such and the like uses, as he, she, or they 
“ might, would, or could, have done by, or by virtue or in con- 
“ sequence of any lot, scroll, chance or allotment whatsoever, 
“ had this present act never been made; any thing herein con- 
“ tained to the contrary thereof notwithstanding.” 

t Sect. 24. By 12 Geo. 2. r. 28. s. 12. it is further enacted, 
“ Tiiat if any suit or action shall be commenced or prejsecuted 
“ against any person or persons for any thing done in pursuanct' 
“ of this act, every such suit or action shall be commenced within 
“ three calendar months next after the fact was committed, and 
“ not afterwards; and shall be laid or brought in the county, 
“ city, or place where the cause of action shall arise, and not 
“ elsewhere ; and the defendant and defendants therein shall and 
“ njriy plead tlic general issue, and give this act and the sperual 
“ matler in evidence at the trial to be had thereupon, and that 
“ t!u! .same was done in pursuance^ of, or by the authority of 
“ this act; and if the plaintift' or plaintilfs shall become non- 
“ suited, or disc-ontinue his, her, or their action or actions, suit 
“ or suits, or if uprin deruirrer judgment shall be given againsl 
*' the pl.-iiutiff or plaintiffs; the defendant or defcmlants shall 

and may recover treble costs, and have like remedy for tlic 
" same, as any defendant or defendants hath or have for costs in 
“ any other cases by law.” 

t Sect. 0,5. By 13 Geo. 2. c. 19. s. 9- it is recited, “ 1'hat 
whereas a good and wholesome law' w’as made in 12 Geo. 2. lor 
the more effectual preventing excessive and deceitful gaming; 
but, contrary to the true intent and meaning tiujreof, some frau¬ 
dulent and deceitful games have been invented, and a certain 
gaii^e^ called passage is no>v daily jiractised and carried on, to the 
rniw-find impoverishment of many of his majesty’s subjects;” it 
is thei efore enacted, “ 'Fhat the .said game of passage, and all and 
“ every other game and games invented, or to be invented, with 
“ one or more die or dice, or with any other instrument, engine. 



Clit Gaming. 

“ or device, in ihe nature of dice, having one or more figures or 
“ numbers thereon (backgammon and the other games now 
" played with the backgainuion tables only excepted), are and 
“ shall be deemed to be games or lotteries by dice within the 
“ intent and meaning of the preceding statute: and all and every 
“ person and persons who shall set up, maintain, or keep any 
“ office, table or place (save and except as in tlie preceding sta- 
“ tnte is provided and declared) for the said game of passage, or 
** for any other sucir game or games as aforesaid (backgammon 
“ and tin; other games,now played with the backgammon tables 
“ only excepted,) shall severally forfeit, be subject and liable to, 
“ all and every the penalties and forfeitures island by the preccd- 
“ ing statute iullien.nl upon any person or persons who shall 
“ erect, set up, l^untinne, or keep any of the games or lotteries 
“ ill the preceding statute mentioned ; and all and every person 
" or persons who sliall play, set at, stake, or adventure at the 
“ said game of passage, or at any other such game, as aforesaid 
“ (buckguiumon and the other games now played at the back- 
“ gammon tables only excepted), save and except as in the pre- 
“ ceding statute is provided and declared, he and they rcspcc- 
“ tivoly shall severally forfeit, be subject and liable to all and 
“ every llie penalties ami forfeitures in and by the preceding 
“ statute inflicted upon any person or persons who shall jilay set 
“ at, stake, or adventure at any of the sahl games in the prt— 
“ ceding statute mentioned ; ami all every smdi otFenders respec- 
“ lively shall be prosecuted and convicted, and the several penal- 
“ tit;s and forfeitures shall be sued for and recovered and dis- 
“ posed of in like manner, and to such uses as the several penal- 
“ ties and forfeitures in either of such cases are by the preceding 
“ statute directed to be sued for, ami recovered, and disposed of.” 

f Sert.^a. Jiy l.'J CJeo. 2. c. H). s. 10. it is further enacted, 
“ 'riiut in any action, bill, plaint, or information to be broiiglit 
“ or commenced by virtue of this act, no essoin, protection, 

wager of law, or moie than one imparlance, shall bo allowed; 
“ ami that over ami abotc the penalties and forfeitures to be 
“ recovered liy virtue of this act, the plaintiff or informer .shall 
“ recover his or her double costs.” 


JSlock .lohhins.. 

t Sect. 1. J^y 7 Geo. 2. c. 8. it is recited, “ 'Fhat great in¬ 
conveniences have arisen, and do daily arise, by the wicked, per¬ 
nicious, and destructive practice of stock-jobbing, whereby ^aiiy 
of his majesty’s good subjects have been and are diverted from 
pursuing and exercising their lawful trades atid vocations, to the 
utter ruin of ll;emselvcs and their families, to the great discou¬ 
ragement of iiidustry, and to the manifest detriment of trade and 
cuaiaiercefor remedy thereof it 'is enacted, “ That con- 
“ tracts and agreements whatsoever, which shall be riiide or 
entered into by or between any person or persons whatsoever, 
“ upon which any premium, or coiisideruliuii in the nature of a 

“ premium 
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Persons sued 
on this act 
obliged to an 
svver on oath. 


** premium, shall be given or paid for liberty to put upon, or to 
" deliver, receive, accept, or refuse, any public or joint stock, or 
“ other public securities whatsoever, or any part, share, ^r in- 
" terest therein, and also ail wagers and contracts in the nature 
of wagers, and all contracts in the nature of puts and refusals, 
“ relating to the then present or future price or value of any such 
“ stock or securities as aforesaid, shall be null and void to all 
“ intents and purposes whatsoever, and all premiums, sum 
“ or sums of money whatsoever, which 'shall be given, re- 
" ceived, paid, or delivered, upon all such contracts or agree- 
“ incuts, or upon any such wagers, or contracts in the nature of 
“ wagers, as aforesaidk shall be restored and repaid to the person 
“ or persons who shall give, pay, or, deliver the same, who shall 
“ be at liberty, within six mouths from and after the making such 
“ contract or agreement, or laying any such wager, to sue for 
“ and recover the same from the person or persons to whom the 
“ same is or shall be paid or delivered, with double costs of suit, 
“ by action of debt founded on this act, to be prosecuted in any 
“ of his majesty’s courts of record, in which action no essoin, 
“ protection, wager of law, or more than one imparlance, shall 
" be allowed; and it shall be suilicieut tlierein for the plaintill 
“ to allege, that the defendant is indebted to the plaintitf, or has 
“ reci'ived to the plaintiff’s use, the money or premium so paid 
“ or received, whereby the plaintiff’s action accrued to him, ac- 
“ cording to the form of this statute, without setting forth the 
“ special matter.” 

• t Sect. 2. By 7 Geo. 2. c. 8. s, 2. For the better discovery 
of the monies or premium which shall be given, paid, or deli¬ 
vered, and to be sued for and recovered, as aforesaid, it is further 
enacted, “ That all and every the persjpn'ipr persons, who, by 
“ virtue of this present act, shall or may bo-liable to be sued for 
the same, shall be obliged and compellable to answer upon 
“ oath Mich bill as shall be preferred against him or tbem in 
“ any court of equity for discovering any sucii contract or wager, 
“ aiivl the sum of money t.'- preniiimi sc* given, paid, or delivered, 
“ as aforesaid.” 


Sccuriiy for t Sect, 3. But by 7 Geo. 2. c. 8. s. 3. it is provided, “ That 
cosu. “ tiie plaintiffs, relators, or 'nformers, in such bill, shall and do 

“ (at the time of bringing'or tiling sucli bill) give good arid sufti- 
“ cient security to answer ami pay the defendants in such bill 
" full costs of suit, in case such costs shall be adjudged to the 
" defendants, and that no person shall be oKliged to appear or to 
“ answer such bill until such security is given.” 

' Five luiiolred f^Sect. 4. By 7 Geo. 2. c. 8. s. 4. it is further enacted, 
jiuiindii penalty ti all and every person or persons whatsoever, who shall 

c“.,“ngany»ueh ” enter into, make, or execute, any such contract, bargain or 
puteor bargains. “ agreement, upon which any premium, or consideration in the 
“ nature of a premium, shall be given or paid for liberty to put 
itpc^br to deliver, receivS, accept, or refuse, any public or 
“ join^t&ck, or other pubfic securities whatsoever, or any part, 
“ share, or interest therein, or any contract or bargain in the 
“ ntlturc of puts and refusals, as aforesaid, or shall lay any such 

** wager. 



Cb. $Q. 


V 


745 


Stock Jobbing, 

** wager, or make any such contract in the nature of a wager, as 
" aforesaid, (except such person or persons who shall actually and 
** boti^ jide, without covin or collusion, sue and with effect prose- Exceptions. 

" cute for the recovery of the money or premium given, delivered, 

** or paid, by him, her, or them, as aforesaid; and also except 
** such person or persons, who shall voluntarily, before any action 
" or suit commenced, actually and hona Jide, without covin or 
“ collusion, repay or tender, before one or more witness or wit- 
nesses, such monies or premium as he, she, or they, shall have 
" had, taken, received, «r been paid, as aforesaid;* and also except 
“ such persons w'ho shall discover such transactions in any court 
of equity,) shall forfeit and pay the sum oMive hundred pounds; 
and also all cvety brokers, agents, scriveners, or other per- 
sons negociating, transacting, or writing, any such contract, 

” bargain, or agreement, as aforesaid, shall likewise forfeit and 
" pay the sum of five hundred pounds; which said penalties shall 
“ and may be recovered by action of debt, bill, plaint, or informa* 

“ tion, in any of his majesty’s courts of record at Westminster, in 
“ which no essoin, privilege, protection, or wager of law, or more 
than one imparlance, shall be allowed; one moiety thereof to 
“ the use of his majesty, his heirs and successors, and the other 
“ moiety thereof to the use of him, her, or them, who shall sue 
“ for the same.” 

t Sect. 5. By 7 Geo. 2. c. 8. s. .o. “ Tor preventing the evil 
practice of compounding or iiiaking up differences for stocks or oiTi^vin^or r^- 
“ other securities bought, sold, or at any time hereafter to be ceiving money 
agreed so to be, it is further enacted. That no money or other 
“ consideration whatsoever (except as hcrciii-after is provided) lating^m sttwk 
“ shall be voluntarily given, paid, had, or received, for the com- not actually de- 
“ pounding, satisfying^ or making up any difference for the not livered. 

“ delivering, transferring, having, or receiving any public or joint 
“ stock, or other public securities, or for the not performing of 
“ any contract or agreement so stipulated and agreed to be per- 
“ formed; but that all and every such contract and agreement 
shall be specifically performed and executed on all sides, and 
“ the stock or security thereby agreed to be assigned, transferred, 

** or delivered, shall be actually so done, and the money, or other 
“ consideration thereby agreed to be given and paid for the same, 

" shall also be actually and really given and paid; and all and every 
“ person and persons whatsoever, who shall voluntary compound, 
make up, pay, satisfy, take, or receive, such difference money, 

“ or other consideration whatsoever, for the not delivering, trans- 
“ ferring, assigning, having, or receiving such stock, or other 
“ security, so to be agreed to be delivered, transferred, assiglled, 

“ had, or received, as aforesaid (except in the manner herein-after 
“ provided), shall forfeit and pay the sum of one hundred pounds, 

“ to be recovered by action of debt, bill, plaint, or information, in 
“ any of his majesty’s courts of record at Westminster, in which no 
“ essoin, privilege, protection, or wager of law, or more thagpone 
“ imparlance, shall be allowed ; one moiety thereof to thel^e of 
“ his majesty, his heirs and successors, and the other moiety there- 
of to the use of him, her, or them, who shall sue for the same.” 

t Sect. 6. But by 7 Geo. 2. c. 8. s. 0. it is provided, “ That 

“ no 
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Stock sold, and no person or persons, who shall sell any puUic or joint stock, 
the?' " ** “ public securities, to be delivered and paid for on a 

fixH' majTe " Certain day, and which shall be refused or neglected to be paid 
soldioimjutliiT “ for according to such agreement, shall be obliged to transfer 
persona. « jjjg jj gjj^H ami may be lawful for such person or 

“ persons to sell such stock or other securities, which shall be so 
“ refused or neglected to be paid for, to any oilier person or per- 
“ sons, for the best price which can be obtained; and after si|ch 
“ sale to receive (if the parties can agree) of to recover, as afofe- 
“ said, from the person or persons who-first contracted for the 
‘‘ same, all the damage which shall be sustained thereby.” 


Stock bought, 
nnd nut Iraiu- 
fcrrc<l ill ilic 
time prefixed, 
the buyer iiiBy 
purebaxe other 
stuck, uiul reco¬ 
ver liix d.-uimgex. 


t ■SVef. 7. And by 7 Geo. 2. c. 8. s. 7. it is provided also, 
“ That it shall and may be lawful to and for any person or per- 
“ sous, who shall buy any public or joint stock, or other public 
“ securities, to be accepted and jiaid for on a future day, and 
“ which sliull be refused or neglected to be transferred, to buy the 
“ like (juantity of such stock, or other public securities, of any 
“ other person or persons, at the current market price, and to rc- 
“ cover and receive, after such purchase and acceptance (if the 
“ parlies can agree), from the person or persons who first con- 
“ traded to sell or deliver the same, the damiige wlijcli shall be 
“ sustained by reason of the not delivering or not transferring such 
“ slock or other securities; any thing in tliis act, or any law, usage, 
“ or custom, to the contrary notwithstanding.” 


Five hnndred f Sect. 8. By 7 Geo. 2. c. 8. s. 8. after reciting, that “ it is 
pouiids pennltyr ^ frequent and inischicvou.s practice for persons to sell ami dispose 
^llin/xtocrof stocks, or other securities, of which they are not possessed,” 
■whicli they are it is further enacted, “ That all contracts and agrcemculs whatso- 
arss^^at tiV'** “ made or entered into for tlie buying, selling, 

time of the con- “ assigning, or transferring, of any public or Joint stock or stock.s, 
tract. “ or other public securities whatsoever, or of any part, share, or 

“ interest therein, whereof the person or persons contracting or 
“ agreeing, or on whose behalf the contract or agreement shall 
“ be made, to sell, assign, and transfer the same, shall not, at the 
“ time of making such contract or agreement, be actually pos- 
“ sessed of, or entitled unto, in lii.s, her, or their own right, or in 
" his, her, or thcii own name or names, or in the name or names 
of a trustee or trustees lo their use, shall be null and void to all 
“ intents and purposes whatsoever; and all and every person and 
“ persons whatsoever, contracting or agreeing, or on whose 
“ behalf, and with whose consent, any contract or agreement shall 
“ be made, to sell, assign, or tran,sfer, any public or joint stock 
“ oir stocks, or other public securities, whereof such person or 
“ persons shall not, at tlie time of making such contract or agrec- 
" ment, bo actually possessed of, or entitled unto, in his, her, or 
" their own name or names, or in the name or names of a trustee 
One imndrrd ‘‘ or trustees to their use, or their own right as aforesaid, shall 
))ound» penally forfeit and pay the sum of five hundred pounds, to be rccovercil 
gocbliiig sudi “ l>y'^ction of debt, bill, 'plaint, or information, in any of his 
Matiau?’ “ majesty’s courts of record at Westminster, in which no essoin, 
“ privilege, protection, or wager of law, or more than one inipar- 
'' ^ ‘‘ lance, shall bo allowed; one moiety thereof to the use of lii.s 

*\ 1 “ majesty, his heirs and successors, and the other moiety thereof 

^ ^ “ lo 
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" to the use of him, lier, or them, who shall sue for the same; 
" and all and every broker or brokers, agent or agents, who shall 
“ negociate, transact, or intermeddle, in the making or procuring 
** to be made any such contract or agreement as aforesaid, and 
" shall know that the person or persons, by whom or on M'hose 
“ behalf such contract or agreement shall be made, is or are not 
“ possessed of, eft entitled unto, the stock or security couceniing 
**■ which such contract or agreement shall be made, in his, her, or 
" their own name dr names, or in the name or names of a trustee 
“ or trustees for their*tise or right, shall, for every such offence, 
“ forfeit and pay the sura of one hundred pounds, to be recovered 
“ by action of debt, bill, plaint, or inforniutioii, in any of bis 
“ majesty’s courts of record at Westminster, in which no essoin, 
** privilege, protection, or wager of law, or more than one inipar- 
lance, shall be allowed; one moiety thereof to the use of his 
“ majesty, his heirs and successors, and the other moiety thereof 
“ to the use of him, her or them, who shall sue for the same.” 

Seel. y. lly 7 (aco. 2. c. 8. s. 9* “ All and every broker or 
“ brokers, or other person or [icrsoiis, who shall ncgocialc or act 
“ as a broker receiving brokerage in the buying, selling, or olher- 
“ wise disposing of any of the said public or joint stocks, or other 
“ public securities, shall resprctivi'l}! k(;ep a book of register, 
“ which shall be called The Jbokcr’s Hook; in which said book 
“ he and they shall fairly, justly, and truly enter, all contracts, 
“ agreements, and bargains, that he or they shall from time to 
time make betw'ccn any person or persons whatsoever, on the 
day of the making such contract or agreciiieiit, together with 
“ the names of the principal parties, as well buyers as sellers, and 
“ also the day of making such contract or agreement, to the in- 
“ tent and purpose that such broker or brokers, and other person 
" or persons acting or iicgociatiiig as such us aforesaid, shall. 
“ from time to time, produce such book or register when thcre- 
“ unto lawfully required; and in case such broker or brokers, or 
“ any otiicr who shall negociate or act as a broker as aforesaid, 
in relation to any the said iiiattors, shall not keep such book or 
“ register, or shall wilfully omit to enter therein fairly, justly, and 
“ truly, any such contract, bargain, or agreement, as aforesaid, he 
“ or they shall, for every such offence or omission, forfeit and j»ay 
“ the apni of fifty pounds, to he recovered by action of debt, bill, 
" plaint, or inforniutioii, in any of his majesty’s courts of record 
“ at Westminster, in which no essoin, privilege, protection, or 
“ wager of law, or more than one imparlance, shall be allowed ; 

one moiety thereof to the use of his majesty, his heirs and suc- 
" ccssors, and the other moiety thereof to the use of him, her, or 
“ them, who shall sue for the same.” 

■f* Sect. 10. But by 7 Geo. 2. c. 8. s. 10. it is provided " That 
“ nothing in this act contained shall extend, or be construed to 
extend, to any contracts or agreements for the purchase or sale 
“ of stock, annuities, or other public securities, to be m;ule with 
“ the privity of the accountant-general of tlic court of chanfcery, in 
“ pursuance of any decree or order of the said court; but that all 
“ sucli contracts and agreements may be made and performed in 
“ the same maimer as they luigiit have been if Uiis act had never 
“ been made.” 


All conlracts 
for stocl. to l>c 
truly i-iilrrtid in 
the broker’!i 
book. 


on penally of 
hOl. for each of- 
feiirr. 


Accountant of 
the chancery 
may be as be¬ 
fore. 



t Seel. 
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f Sect. 11 . And by 7 Geo. 3. c. 8, s. 11 . it is provided also, 
That nothing in this act shall extend, or be construed to extend, 
to hinder or prevent any person or persons from lending any 
'sum or sums of money on any public or joint stock, or 8ther 
public securities whatsoever, or any part, share, or interest 
therein, or to prevent or hinder any defeasance, contract, or 
■ agreement, being made and entered into for^he re-delivering, 
assigning, or transferring, subh public or joint stock, or 
“ public securities, or any -part, share, or interest therein, 

“ the repayment of the sum or sums of money which shall have 
“ been lent and borrowed thereupon, with interest for the same, 
“ so as no premium or other cousideration whatsoever be paid 
“ to, or received by, tlic person or persons lending such money, 
for or in consideration of such loan, more than legal interest.” 

t Sect. 12. It is said, that if money be paid by a party to a 
stockjobbing ti ansaction, he cannot recover it back as having been 
paid upon an illegal consideration; because both parties are made 
criminal, and liable to the penalties. 

f Sect. 13. But it has been decided, that if A. and B. are 
concerned in stoc'.jobbing contracts, and C. not a party to the 
illegal transaction, pay the whole loss on the joint accomt, and B. 
gives a bond to C. for his moiety, the bond is good; but if A. or 
B. hud paid all the money, neither of them could have maintained 
an action against the other for a moiety. 

t Sect. 14. So also it has been determined, that if two per¬ 
sons jointly engage in a stockjobbing transaction, and incur losses, 
and employ a broker to pay the differences, and one of them re¬ 
pay the broker, with the privity and consent of the other, the 
whole sum, he may recover a moiety from that other in an action 
for money paid to his use, notwithstanding the above statute. 

Jlorse Racing. 

Hor..vt' racing may also be considered as a species of gaming, 
or at least as inducing to it by betting. It is therefore heie 
noticed, to stale that by stat. J.3 Geo, 2. c. Ifb All matches to be 
run for must not be for less than .£30: but a.s it is not an indict¬ 
able offence, the reader is refci.-A for further particulars to Burn’s 
Justice, tit. IJoRSE IIacing. 


PURCHASING AND SELLING OFFICES AND PLACES 
UNDER GOVERNMENT, &c. 

It is of the utmost importance to the public welfare, that, in the 
administration of the government, none but persons competent to 
perform the duties of their offices should be admitted into any 
deparpneut. But if the sale of offices were allowed to those who 
have the patronage and appointment, it is evident there would 
be the greatest danger of situations being filled, not by those 
whose talents fitted them for the .station, but whose purses 
enabled them to obtain it. The sale of office may therefore 
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justly be ranked as an offence against the political economy of the 
state. So long ago as by stat. 5, 6. Ed. G. c^ 16. (before noticed in 
Offence against Public Justice, p. 415. the sale of office concerning 
the adiniiiistratioii of justice was prohibited under the penalty of Ante, p. 415 . 
the forfeiture of the office, and rendering the person purchasing 
disabled to hold the same. But this statute being thought in¬ 
adequate to the extent of the mischief, it is further enacted, by 
stat. 40 Geo. 3. c. 126." For the further Prevention of the Sale and 
j^P^pd^erage of Offices/’ which recites the foregoing statute of 5 Ed. 
and then declares and enacts, “ That front and after the passing of 
this act, the said act, and all the provisions therein contaiimd, 
shall extend and be construed to extend to Scotland and Ire- 
" land, and to all offices in ihc'gift of the crown, or of any office 
“ appointed by: the crown, and all commissioners, civil, naval or Stat of Ed. 5. 
" ntilitary, and to all places and cniployments, and to all deputa- extended to all 
tions to any such offices, commissions, places, or employments, crow*! "****” *^ 
“ in the respective departments or offices, or under the appoint- 
" ment or .superintendance and controul of the lord high treasurer 
“ t)r commissioners of the treasury, the secretary of state, the lords 
” commissioners for executing the office of lord high admiral, the 
master-general and principal officers of his majesty’s ordnance, the 
“ comma^er-in-chief, the secretary at war, the paymaster-general 
" of his majesty’s forces, the commissioners for the affains of India, 
the commissioners of the excise, the treasurer of the navy, the 
*' commissioners of the navy, the commissioners for victualling,' 

" the commissioners of transports, the commissary-general, the 
“ storekeeper-general, and also the principal officers of any other 
“ public department or office of his majesty’s government in any 
“ part of the united kingdom, or in any of his majesty’s dominions, 

“ colonics, or plantations which now belong or may hereafter be- 
" long to his majesty, and also to ail offices, commissions, places 
“ and employments belonging to or under the appointment or 
“ controul of the united company of merchants of England 
** trading to the East Indies, in as full and ample a inaiincr as if 
“ the provisions of the said act were repeated as to all such offices, 

" commissions, places and employments, and made part of this 
act; and the said act and this act, and all the clauses and pro- 
visions therein respectively contained, shall be construed as one 
“ act, as if the same had been herein repeated and re-enacted.” 

“ Provided always, that where the right, estate, or interest of 
“ any person or persons shall be forfeited under any of the provi- 
sions of the said act or this act, the right of such appointment 
" shall immediately rest in and belong to his majesty, his heirs 
“ and successors.—40 Geo. 3. c. 126. s. 2. 

** From and after the passing of this act, if any person or per- 
" sons shall sell or bargain for the sale of, or receive, have, or take 
“ any money, fee, gratuity, loan of money, reward, or profit, 

*' directly or indirectly, or any promise, agreement, covenant, con- 
“ tract, bond, or assurance, or shall by any way, device, ofaneans, 

“ contract or agree to receive or have any money, fee, gratuity, Pi-nalfy on tix 
" loan of money, reward or profit, directly or indirectly, and also 
“ if any person or persons shall purchase or bargain for the pur- 

“ chase 
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“ chase of, or give or pay any money, fee, gratuity, loan of money, 
“ reward or profit, or make or enter into any promise, agreement, 
" covenant, contract, bond, or assurance, to give or pay any money, 
“ fee, gratuity, loan of money, reward or profit, or shall by any 
" way, means, or device, contract or agree to give or pay any money, 
“ fee, gratuity, loan of money, reward or profit, directly or 
" indirectly, for any office, commission, place or,employment spe- 
*' cilied or described in the said .recited act or this act, or within 
“ the true intent or meaning of the said act or this act, or for fny 
deputation thereto, or for any part, parcel, or participatiod:^ 
“ the profits thereof, or for any appointment or nomination thereto 
" or resignation thereof, or for the consent or consents, or voice 
“ or voices of any person or persons to any such appointment, 
“ nomination or resignation, then and in every such case, every 
“ such person, and also every person who shall wilfully and know- 
iugly aiJj ahet or assist such person therein, shall be deemed and 
“ adjudged guilty of a misdemeanor.—49 Geo. 3. c. 12G s. 3. 

“ From and after the passing of this act, if any person or per- 
“ shall receive, have, or take any money, fee, rcwaid, or profit, 
“ directly, or indirectly, or take any promise, agreement, covenant, 
“ contract, bond, or assurance, or by any way, means, or device, 
“ contract or agree to receive, or have any money, fee, gratuity, 
“ loan of money, reward or profit, directly or indirectly, for any 
“ interest, solicitation, petition, request, rccommciidatioii, or ne- 
“ gociation whatever, made or to be made, or pretended to be 
“ made, or under any pretence of making or causing or pro- 
Taking money, “ curing to be made any interest, solicitation, petition, request, 
&e’ " recommendation, or iiegociation, in or about or in anywise 
a iiiisdeiucuiior. “ touching, concerning, or relating to any nomination, appoiut- 
“ ment, or deputation to or resignation of any such oflice, com- 
“ mission, place, or emj)loytnent as aforesaid, or under any pre- 
" tcnce for using or having used any interest, solicitation, peti- 
“ tion, request, recommendation, or uegociation, in or about any 
“ such nomination, appointment, deputation, or resignation, or 
“ for the obtaining or having obtaiiiedrthe cmiscnt or consents, 

“ or voice or voices of any pciv,iin or persons as aforesaid, to such 
“ nominatiou, appointment, deputation, or resignation; and also 
“ if any person or ]ieisons shall give or pay, or cause or pro- 
" cure to be given or luiid, anv money, fee, gratuity, loan of 
" money, rewanl or profit, or make or caii'-e, or procure to be 
" made, any promise, agreement, covenant, contract, bond or as- 
“ snrance, or by any w'ay, means, oi device, .contract or agree, or 
‘ give or pay, or cause or procure to be given or paid, any money, 

“ fee, gratuity, loan of money, reward, or profit, for any solicita- 
“ tion, petition, request, recommendation, or uegociation what- 
“ ever, made or to be made, that shall in anywise touch, concern, 

“ or relate to any nomination, appointment, or deputation to or 
“ resignation of any such office, commission, place, or employ- 
“ nrent as aforesaid, or for the obtaining or having obtained, di- 
“ rectly or indirectly, the consent or consents, or voice or voices 
“ of any person or persons as aforesaid, to any such nomination, 

“ appointment, deputation, or resignation; and also if anv person 

“ or 
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“ or persons shall, for or in expectation of gain, fee, gratuity, 

“ loan of money, reward, or protit, solicit, recommend, or nego- 
“ date in any mamier, for any person or persons in any miitter 
“that shall in anywise touch, concern, or relate to any such 
“ nomination, appointment, deputation, or resignation aforesaid, 

“ or for tlie obtaining, directly or indirectly, the consent or con- 
“ sents, or voice o^ voices of any such person or persons, to any 
“such nomination, appointment, or deputation, or resignation 
“ j^fQresaid, then and in every such case, every such person, and 
“ idso every person vvho shall wilfully aud knowingly aid, abet, or 
“ assist such person therein, shall be deemed aud adjudged 
“ guilty of a misdemeanor.”—49 Geo, 3. c. 120'. s. 4. 

“ And whereas, on the pretence of negociating or soliciting the 
“ sale, transfer, or appointment, of any office or offices which, 

“ under the exception of this act, or otherwise, it may be lawful 
“ to sell, offices for negociating the same, and advertisements may 
“ be published, by means and under tlie colour of which illegal 
“ transactions intended to be prohibited by this act may be car- 
“ lied on; be it therefore furtlier enacted, That from and after To keep any of- 
“ the passing of this act, if any person or persons shall open or 
“ keep any house, room, office, or place for the soliciting, trans- auH pufchase of 
“ acting, of'negociating in any manner whatever, any business re- offices, a mkle- 
“ lilting to vacain-ics in, or the sale or purchase ofi or appoint- ’“““or. 

“ incnl, nomination, or deputation to, or resignation, transfer, or 
“ exchange of .any offices, commissions, places, or enlploymcnfs 
“ whatever in or under any public de|)artineut, then and in every 
“ sndi case every such person, aud also every person who shall 
“ wilfully and knovvingly aid, abet, or assist therein, shall be 
“ deemed and adjudged guilty of a inisdcnieauor.”—49 Oeu. 3. 
c. 12(). s. 5. 

“ Jf any person or persons shall advertise or piibli.sh, or cause 
'■ or procure to be advertised or in any miiimer published, any 
“ house, room, office, or place to iiaie lieeii or to be opened, set 
“ up, or kept for any of the purjmscs aforesiiid, or advertise or 
“ publish, or cause or procure to be advertised or published, the 'I (I aitwrliw', a 
“ name or mimes of any person or persons as broker or brokers, 

“ agent or agents, solieilor or solicitors, for any ot the purposes 
“ aforesaid, or print, or cause or proeurc, or permit or suffer to 
“ be printed or advm tised, any advertisement or advcrliseuieuts, 

“ proposal or proposals, for any of the purposes aforesaid, then, 

“ add in siieli case, such person or persons shall forfeit for every 
“ such offence, the suin of fifty pounds, to be sued for, levied, or 
“ recovered in any of his majesty’s courts of record at VVest- 
“ minster, as to all offences committed in linglaud, or at J)ub- 
“ liii, as to offences committed in Ireland, or in Jiis majesty’s 
“ courts in Scotland as to offences committed in Scotland, 

“ respectively; and the whole of every such penalty shall go 
“ to the person who shall sue for the same, with full costs of 
“ suit.”—49 Geo. 3. c. 12fj. s. O'. 

By sect. 7. the act is not to extcuul to the sale of military 

('(•Ill- ,.„|,„„i,,sions al 
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commissions at the regulated price; but any officer giving more 
than the regulated price is to forfeit the commission and be 
cashiered) the commission to be sold and half the produce given 
to the informer; nor to offices excepted in the former act, 5 & 6 
Edw. 6. s. l6. nor to lawful deputies.— Sect. 10. 

Offences in By 53 Gco. 3. c. 54. offences against the above act com- 
colowes maj be jn the colonies are to be tried in the court of king’s bench, 
under the provisions of 42 Geo. 3. c. 85. 
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PRINCIPAL MAtTitRS 


LONUINED IN THE 

FIRST VOLUME. 


Suck of the Cotttentt as have the Letter (N) added at the End, rifer to the Notes, 


ABORTION 

Cai'sed by a potion, or by striking, was an¬ 
ciently held to be murder. Page 94 

Administering poison to procure abortion. 

113. 753 


born, and .she does it in pursuance of such ad¬ 
vice, tlie adviser is an accessary in the mur¬ 
der. 95. s. 17 

In piracy, accessaries are triable in the same 
manner as principals. 254. s. 13 

Who shall be deemed accessaries in piracy. 253 
Accessaries to a murder at sea may be tried 
within the realm. 94 

152 


ABJURATION OATH. /. 

The offence of refusing to take the abjuration _ .... 

oath, and the reasons for ordaining it. 69,70 *M^‘!ssanes in petit-larceny. I 

(lergy taken from accessaries before the fact in 
ABBEY LANDS. robbery. 2l6 

To molest any abbey lands granted by lien. 8. accessaries before, in arson. 

IspriTOumrc. 60. (N)l , . . .... 

' ^ Accessanes after are still intitled. 141. s. 21 

ACCESSARY. No accessaries after die fact in mim. 81. (N) 1 

. II 1 ’ . _• Receivers of stolen goods are made accessaries 

Whatever will make a man an accessary m * “ me 

<> 1 'll I 1 * I * L* I Ritor ino j(ict> Silo* 219 

cony, wi m e im a pnncipa in igi tofeloniej,ponmiitted 

reason. .. s.. 1 ^-^ jgggjgjjjgg jjjg jjjgjj ggjg 

TTiere may be accessaries in petit treason may be tried within the ifehn. _ 286 

„ ... fl. I*' Receivers of stolen choses in action may be 

? wSl ‘ilTS?' ™ "T ' P""“ >» '“i"" “f**”'® g<»*,fc 236 
, h.gbe. hM th,n ite ot Ihc pnMp.1 ^ ^ ^ 

In forcible maniage. to receive the offender .f-pptrrAHPjr 

makes the receiver an accessary after the fact. 

124. s. 9 To forge any acceptance of any bill of exchange, 
Clergy taken from accessaries before the fact in &c. is felony without clergy. 301, 302 

burglary by 3 & 4 Will. & Mary, c.^9.^ ^ ACCOUNTANT-GENERAL 

In felonies by statute, accessaries<ihall be liable To forge the name of the accountant-general in 
to the rules respecting accessaries by common chancery is felony without cleigy. 280 

law. 73.105.136.254 ACQUIHANCE. 

A wife cannot be an accessary for receiving her _ , ... , 

guilty husband. 4. s. 10 acquittance is felony without clergy. 

ACTION ON niE CA.SE, 

In manslaughter there can be no accessaries be- Quaere, If a tenant who builds a dove-cote, with- 
fore the ^t. 89. s. 2 out the license of the lord of the manor, is not 

If one advise a wefifian to kill her child yet un- subject to an action on the case? 693. s. 8 

Cannot 
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Cannot be brought for a common nuisance. 696 letters insinuating a desire to fights is a very 

An innkeeper is subject to it, for refusing to en- high offence. 487. s. 3 

tertain a guest. 714. s. 2 There may be an affray without actual violence^ 

An action on the case lies in the nature of a wri' as going armed in such a manner as may na- 
of conspiracy for a false and malicious prose- tui^ly inspire terror. 488. s. 4 

cution for any crime, whether capital or not. How such offence is prohibited by statute {vide 

445 lliDiDG Akmxu.) ib. 

For a libel, the truth may be pleaded in justifi- Magistrates may proceed against and commit 
cation. 543. (N' offendus either et offich or by force of writ; 

in the iifrst cake, the record must be certified!*' 
into the excheqiter; intiielast case, into chan¬ 
cery. ib- s. 5 

Tlie under-sheriff may execute the wfit directed 
by 2 Edw. 3. if it is directed to the sheriff. 

489. s. 7 

offences against 16 Rich. 2. c, 5. for pursuing ^one shall wear armour under pretence of fear; 
questions touching the king, .in the court of i,ut a man may asssrahle his neighbours for 
Rome. 54. s. 18 the protection of his house. ib. s. 8 

But the jurisdiction must appear on the face of Nor arc private weapons, or coats of mail, witli- 
tlie libel. ^ in the statute. ib. s. 9 

All felonies, &c. witiiin the admiral’s jurisdiction Nor tho.se who arm themselves to suppress dan- 
shall be tried in the county by the king’s com- gerous rioters. ib. s. 10 

mission. 255 How far an afiray may be suppressed by a pri- 

So they may be tried either at sea or upon land, yate person. ti. s. 11 


693 


ACTING PLAYS. 

How far it may be nuisance. 

ADMIRALTY. 

The admiralty courts may takecognixanceof any 


in any of the king’s! dominions, by commis¬ 
sion directed to the admirals, &c. undet the 
seal of the adfoiralty. 256 

What offenders may be tried by tlie admiralty. 

254 to 260 

Die court of admiralty shall be hold twice a-year, 
at the Old Bailey, and in such other places as 
'the lord high admiral shall direct. 258 


Any one may part people figiiting, or going to 
fight, till the heat be over, and then deUver 
them to the constable, to be.^taken before a 
magistrate to find sureties. ' ib. 

f any dangerou.s wound ensue from such affray, 
a bye-stander is justified even in wounding 
Uic offender in order to secure him until the 
event of the wound be known. 490. s. 12 


flow th^udges of die court of admiralty mti.y a constable is Ixmnd at his peril to apprehend 
proceed. ib. offenders; and persons refiising him their 


AD QUOD DAMNUM. 

Is necessary before an ancient highway can bo 
changed. 699 

ADVEimSING. 

Publicly advertising a reward with' “ no questions 


Sstance may be fined and ipprisoned. 

ib. s. 


1,3. 

constable may imprison persons actually in 
his view engaged in an affray, even if the af¬ 
fray be made upon himself, until he can take 
diem to a magistrate; but if only hot words are 
used, he can only command diem to avoid 
fighting, on pain of imprisonment, ib. s. 14 
incurs a penalty of £S0. 2'!') And if the affray be in a house, or affrayers fly 

For purchase of places under government, 5.v. to a house, the constable may break open 
penalty of £50 by 40 Geo. 3. c. 126. 7.'0 door.s. ib. s. 16 

' Hut he is only to preserve die peace, and not to 
punish the breach of it, &c. 491. s. 17 


asked,” for the return of things stolen or lost. 


ADVKIE. 


To advise a prisoner to stand mute is a con¬ 
tempt of court. 64 


A justice may issue his warrant to apprehend an 
affrayer. See. ib. s. 18 


A privy council to refuse advice is conte«npt of Where a dangerous wound is gi^en, a justice 
prerogative. 65 may either commit or bail the offender. 

AtmtavQ ifts. 19 

AFFRAYS. Affiays are, in general, punishable by fine and 

To make an affray in any of die king's inferior imprisonment; in proportion to the heinous- 

courts of justice is highly finable. 62 ness of the offence. ib. s. 20 

What amounts to an affray. 487 As in fighting a duel, or carrying a challenge (for 

It IS a public offence to the terror of die people, which one was fined £100), or by attempting 

ib. 8. 1 a rescue, ij(^ obstructing officers in the dis- 
Therefore an assault in a private place is not an charge of their duty, or % committing the pf- 
affray. ib. fence in any consecrated place. 

Afoays are inquirable of at the lect as common ' 492. s. 21, 22, 23 

Umsances. ib. By 5 fo 6 Edw. 6. c. 4. to quarrel, chide, or 

No quarrelsome or threatening words will amount brawl, in any church or chuich-yatd, incurs 


to an affray. ib. s. 2 

But a constable fnny a threatener before a 
magistrate to sureUe.s. i6. 

To send or to carry a challenge, or to di.sperse 


suspension ab ingresiu ealesite in a layman, 
and from ministration of office in a cleA, for 
so long as the ordinary sh^ think fit. 


ib. ».'24 

To 
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To smite.or lay vit^ent hands upon i od&r i By 1 Will. & irhocTer shall refuse the 
church or charch>yard, ipso Jmoexcommusi- oaths of allegiance, &c. shall be comunitted, 

cates the ofifender. 492 , s. 95 ke. 68. s. 4 

To strike anodtet with a weap>on in a church or ALIEN 

church-yard, or to draw with tlrat intent, in- Eftgi^md owes a local allegiance, 

curs excommunication as aforesaid, and the ® 8. «. 5 

offender, on conviction by a jury, or confes- be inificted for treason. ih. 

Sion on Uie evidence of two witnesses, shall whether in amity or not, who invade tfie 

have one of his ears cut off. 493. s. 26 kinirfom in a hostile manner, shall be tried by 

«f And there must be a precedent conviction ^nt martial law. 9. »• 8 

to the ordinary, or the offender shall not be 

excommunicated. ’ t6. s. 27 AMBASSADORS. 

Son ossmik^metM is no excusa under Ais sta- ^hey are to be dealt with in cases of trca- 
*'***■ *"■ *• son and otlier capital offences. 8. s. 5 


Churchwardens, &c. who turn persons from a 
church, &c. for disturbing the congregation, 

two first clauses. tb. (N) 

By 1 Mary, c. 3. to disturb any licensed preacher, APPEALS, 

to break any part of the church, is imprison- Whoever to Rome incurs pr^manire, 
ment. for three months, &c. ib. 

How such ofi'ender shall be tried. 494 ARMED AND DISGUISED. 


ANGLESEA. 


53 



virtioii before an,jo.tiie, ootlic oath of two 'imfa'ied' plM wbint 

Arm,,, ATI,m ter .,c kopb or m »y high royl. to. or 

sluiU destroy any fallow deer, or rob any war¬ 
ren. iro. q«) 

Or shall assemble to the number of three, for the 
purpose of smuggling. 668 

In u'hiil manner the oilfenders must be armed. 

665 

ARREST. ’ 

12. s. 26 A person not submitting to nn arrest by toarrant, 
stabbing, 1 Jac. I if unavoidably killed, tlie officer is justified. 97 

IIow far one person may interpose to rescue 
another from an arrest, without incurring the 
guilt of murder, if death ensue. 103 

What homicide, in endeavouring to escape from 
an arrest, shall be deemed murder. 104. (N) 

AILMS AND ARMOUR. 

See ArPiU-ys. 

By 3 .lac. I. c. 5. no popish recusant convict 
shall keep arms, &c. 391. s. 17 

By .31 Eliz. c. 4. whoever shall embezzle tlie 
king’s armour to the amount of 20s. shall be 
guilty of felony. 60 

ARSENALS. 

^ _ j. 24. whoever i ^ _ 

destroy the king's arsenals shall suffer death 
without clergy. SO. s. 36 


AITIIliVlATION 

By 8 Geo. 1. c. 6. the affirmation of qnakers 
shall have all the consequences of an oath. 

442. s. 24 

AIDING AND ASSISTING. 4 
Diose found in a special verdict to have been 
aiding and assisting a rebellious insurrection 
are guilty as principals. 

Not within tlie statute of 
c. 8. 89 

In rape, all aiders present are principals. 123 

ALLEGIANCE. 

By 13 Car. 2. c. 1. corporators i^itst take the 
oath of allegiance. See. at the same time when 
the oath of office is administered. 24 

By 1 Geo. 1. all officers, civil or military, shall 
take the oath of allegiance, &c. 369 

By 25 Car. 2. c. 2. all officers who hold places 
of trust, tS:. shall take the oath, &c. ib. 

Allegiance is so inseparable from a natural-born 
subject, that he cannot by any means renounce 
it. , la 8 

By 11 Hen. 7. c. 1. it is declared, that all sub- 

true duty of his allegiance be convict of any 
offence. # 10. s. 14 

Therefore every kin^/or the. time being has a ARSON. 

A Hgb. re il'Vhn. « 

The peoiJle are bound to resist him. ’ ‘ ib. determinations on the offence of arm. 

Allegiance is due before coronation, i6. s. 18r i-• , . • 

By 1 Will. & Mary, c. 2. tlie peopleof England offence of maliciously burning the goods of 

«c absolved fr4 tlieir allegiance to a impish ^ Macicious Misceiep). 

successor ^ ,140 

ARTIFICERS. 
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comtait till tite assizes; hut the offender may 
be brought up by ktbettscorjmt, and bailed. 88 
Anciently they mlgjfu have been bailed by twelve 
men upcHi die writ de odio tt atia. ib. 

By 21 Jac. 1. c. 26, to ^knowledge, or procure 
to be acknowledged, any recognizance, bail, 
&c. in the name of any other person, without 
their consent, is felony. 420 

“a mam per« 
and the bail be 


ARTIFICEBS. 

Ihe offence of seducing them. S89 

ASSAULT AND BATTERY. 

An assault is an attempt, widi violence, to do a 
corporal injury to another. * ' 109 

As by striking at him; or pointing an offensive __^ __ 

weapon; holding up a fiat, &c. or any other in putting in bail before a judge, if 
act done in an angry manner. 110. s. 1 tonaie another in one county, and 
But no words whatsoever can amount to an as- filed in another, the trial shall be where the 

euult. ib. personating was fcommitted. 421 

An offender may be found guilty of the a.ssault, Tlie bare personating or acknow1edgi|g is no fe- 
and acquitted of the batteiy. ib. lony, but a misdemeanor, unless foe bail be 

A battery is any injury actually done to foe per- filed. ib. 

son of another; as spitting in his face, tread- Bail put in in feigned ruunet, and no such per- 
ing on his toes, jostling him in a revengeful .wn* exist, the offender cannot be prosecuted 
manner. tft. s. 2 for pmoaari'ng; but he may be set in foe pil- 

Every battery includes an assault; therefore if] loty. it. 

the assault be ill laid and the battery good, it By 4 & 5 Will. & Mary, c. 4. personating bail, 
is sufficient. ib. before commissioners -authorized to take bail 


How a battery may be justified. ib. s. 3 

.Sou assault dematir may be taken advantage of 
on an indictment, as well as in aii action; it 
may be given in evidence under not guilty in 
the first, and must be pleaded s]>ecially in tli 
latter. ib. 


in actions depending in foe courts at West¬ 
minster, by which foe person nersonated sliall 
be made liable'to pay, &c. is felony. ib. 

BAKERS. 

See Bhesd. 


How assaults and batteries are punished. i6.s.4„ -lh 

Assaulting peers or members of parliament. 118 %/ & 3 Edw. 6. c. 1.".. bakers arc punishable 

. ^ n.tituixmnrv 4 m waicn 4hn iiwmA Ml inMllSQie 


Assaulting clergymen. 

Assaulting a privy-councillor. 

AaMiult for money won at play. 

Assaulting in foe streets, with intent to s 
dotlies. 

To assault by shooting at another. 

Assaulting with intent to rob. 

Assaulting a master woolcoraber, &r. 


for conspiring to raise foe price of victuals. 


117 

llg B.\NKS. 

poil Tie offence of destroyingtliem. 

114 

112 tn BANK OF ENGLAND. 


647 


339 


Larceny by clerks belonging ttivfoe Bank of 

A.ssaulting a commander, by mariner, to hinder F„S“”tith intent to defraud 
him from fighting Ins ship. 117. 2.'>3 England. 


ATTAINDER. 

Anciently it tiw thought tliat any one might kill 
rin attainted person. 80. s. 8 

But it is now determiued to be murder. 04.S.1.'). 

An attainder in piracy corrupts not the blood. 

26g,s. 431 

ATTEMPT TO HOB. 

By 4 Geo. 4. c. 54. whoever shall assault ano¬ 
ther by menace, or in a violent nianni r de 
mand their property with an intent to rob, 
shall be guilty ot felony. 1 

How foe tin, offence must be laid and proved. 

114 

ATTORNIES. 


160 
Bank of 
159 

BANKERS. 

Dirceny by, of securities deposited -.with them. 

159 

BANKRUPTS. 

Tie offence of fraudulent bankruptcy. 586 

BAPTISM. 

By 3 Jac. 1. c. 5. popish recusants neglecting to 
baptize their children within one month after 
their bi{fo by a lawful ministet^, &c. forfeit 
£100. 392. s. 22 

" BARONS 

Of the exchequer, ’as such, are not wiUiin the 
statute of treasons. 19 


BAlftlATRY. 


in what ca.se .an attorney may prosecutd' or d©- 
fispd in the court where he is inrollcd on a Who shall be^^^d to be a barrator; in what 


special retainer without being guilty of main¬ 
tenance. 460 

AUTHORS. 

How far authors and booksellers have an exclu¬ 
sive right in Uterary works. 629 to 639 

a 

BAIL. 

cannot bail in homicide 


manner sui^^i offender is to be proceeded 
ag^pst; and to v^t punishment he is liable.. 

474. 477 

BARRISTERS. 

See CovNSELUins. ' 

By stat. West. 2. c.49. none of the king’s coun¬ 
sel, &c. shall receive hny frediotd while foe 
thing is in plea. * 464. s. 10 


^^ticc of the peacti ci ..... 

lo.‘ '%^^nniii/n or se defendendo, but must A hamster receiving part of 


Id for hit mges, 
w after 
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hfler the suit is detemined, is not uriAin 28 A recognizance for such surety may be forfeited 
Edw. 1. c. 11. against cbamperfy. 466. s. 19 by a commission of die offlence intended to ^ 
A banister cannot justify indirect practices to prevented by it. 486. s.5 

influence a jury. 4flf. s.5 mriMv 

A Counsel, haan^ mtmd his fee, may lawfully BIGAMY. 

set forth his dient’s cause to the best advan- By 1 Jac. 1. c. 11. any married person who shall 
tage, but he cannot give him money to main- marry another person, the former husband or 
tain his suit. 460. s. 28 wife being alive, shall be guilty of felony. 685 

Barristers are liable to punishment for any de- llie offenders may be tried in the county where 
ceitfol prices. 461.8..31 they are apprehended. ib. 

By stat. West. 1. c. 29. if they iegHj/e the court If the husband or wife shall be continually re- 
or the party, they shall be Jisharred and in maining beyond die seas by the space of seven 
prison^ flic. » i years together. ib. s. 2 

And counstfllors not sworn are as much with Or shall be absent the one from the other for Uie 


this act as Serjeants, &c. ib. s. 3 

BASTARD. 

By 21 .Tac. 1. c. 27. if a woman be delivered ■ 
a bastard child, and privately endeavour 1 
conceal the death of it, so as to prevent it be¬ 
ing known whether it be bom alive or not, ex 
cppt the mother can prove, by one witnes; 
that such child was born dead, she was 
suffer as in case of murder. 

But evidence upon the same, as in other cases 
but jury may find the mother concCalcd fh 
birth, 

BAWDY-HOUSE. 

An insurrection to destroy a?/ bawdy-hou.ses i 
high treason, from the f'eneraiity of the inter 
lion. ll.s. 2 

A man may be bound to hi.s good behaviour fi 
haunting bawdy-houses with women of bac 
fame. 485e§ 2 

How offenders gmy be apprehended, lurd prose 
cutions carriM on. 71' 

BKIIAVrOUU. 

A justice of the peace may commit one guilty o 
a forcible entry if he refuse to give surety fo 
his good behaviour. 497 

lire author of an obscene writing may be bounr 
to his good behaviour as a person of evil fann 

• 545. s. U 

By 34 Ed w. 3. c. 1. justices of peace are requires 
to take of all them that Ifo not of good fain, 
.sufllcient surety for their good behaviour. 48.5 
But this means of such only as intend to break 
the peace. • ib. s. 2 

Or tliose who by quarrelsonae behaviour give 
just suspicion of their readiness to break the 
peace. ib. 

As for offences contra honos mores, ss frequent¬ 
ing bawdy-hou.s€S, speaking contemptuously 
of a magistrate, though dhit in the execution 
of his office; or of a constable or other infe¬ 
rior officer in tire discharge of hi^uty. ib. 

Bu^ this surety cannot be re^uir® for barely 
‘calling; another names. 486.3 

This power in the magistrate is discretionary, 
ana he may take die surety of all whpse be¬ 
haviour involves them in the description, ofj 
persons of evU fame. ib. s. 4 

But if he commit for want of surety, he must 
shew the cause wiffi convenient certainty, ib. 
Jnslances in which «is surety has been taken. 

i i6,(N)l 


space of seven years, within the kingdom, the 
one not knowing the other to be alive within 
that time. ib. 

Or if either of them shall be divorced, or the 
marriage declared void by the spiritual court 
at the time of tlic second marriage. ib. s. 3. 
Or if either of the parties are within the age of 
consent. ib. 

But this offence shall not incur attainder, con¬ 
niption of lilood, loss of dower, or disherison. 

ib. s. 4 

A divorce d vinculo mafrunoiui,w(l also d mensd 
et thoro causa ndultcrii or strvvtix, is within the 
exception of this statute. ib. s. 5 

Where one of the parties is within tlie age of 
consj^nt, the other is tiiereby ^o exempted 
from the felony. ib. sj5 

If the first marriage be beyond sea, and the lat¬ 
ter ill England, the party may be indicted for 
it in England. ib. s. 7 

And qn/cre, if he may not, though the first mar¬ 
riage be in England, and the second beyond 
sea. 686 

Tlie first and true wife is not an admissible evi¬ 
dence against her husband. ib. 

Die production of the scutence in a suit for jac¬ 
titation does not preclude the proof of the 
marriage. t5. 

f such a sentence were conclusive evidence 
against the fact of marriage, yet it maybe im¬ 
peached by fraud or collusion. ib. 

low the<iijflenec must be proved. ib. (IV) 

BISHOP. 

Sec T’b.cmumuf. PorrnY. 

vvery iii.shop may convict for heresy witliin his 
own diocese, and proceed to punish by church 
censures. 354 

lut no otiiir .spiritual judge can. ib. 

iy 24 Hen. 8. c. 9. the archbishop of citlicr pro¬ 
vince n»y cite the offender, if the immediate 
ordinary consents, or if he neglects his duty. ib. 

3y 11 & 13 Will. 3. c. 4. whoever shall convkt 
a popish bishop of saying mass shall receive 
X'lOO, and the offender be condemned to per¬ 
petual imprisonment. But this is repealed by 
18Geo. 3. c. 60. provided the offender shall 
have taken the oath therein prescribed before 
any prosecution commenced. 394 <- 

nd by 31 Geo. 3. c. 32. Roman Catliolic br-;" 
shops, on taking the appointed test, may hjald*' 
mass. ib, 

BLACK 
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BLACK ACT. Nor is^the stealing a bond felony by (he comnon 

By 9 Geo. 1. c. 22. it is felony without clerp to J48 

appear, armbd and Discuisnn, in any inclosed f ■ ^ u.cai«i«ug v. 

gSs where deer, hares, or conies are usu- *««* *- 

^lykept. 179. (N) *®“y stealing the property they secure 

Oi^mj^ny high road, open heath, common, or .n^offiS'of forging bonds. Ill 

Or to hlmt, wound, destroy, or steal any fallow '»»»? “ equitable interest in a bond 

deer ^ ^ may maintain another for the recovery of it 

Or to rob any warren where hares or conies are _ * , „ „ , , . ^ 

usually kept »A By 7 & 8 Will, a.^bonds given to procure the 

Or to steal or take awav anv fish out of anv river ”‘'*™ ^ member to parliament are void ; 

oVS ^ ^ anynver andthegiverthereofshallfoifeit£30O.417. s.8 

It is ^so felw without clergy, fphether ar,ned ^ V l<?eP“‘y ^ P®)! “ ^ 

and d»gui^or not, to huni^ wound, destroy, „ ‘f “"d void. 416 

or steaf, any fellow deer in any of the king% ^ Ify %“*■' 

inclo.sed parks or forests. ib. f ™ “ 

Or to break down die hejid of any fish-pond, . m • t • 

whereby the fish shall be lost or destroyed. 180 Tlie o%ee may rase out /limand insert mareis, 

Or to kill, maim, or wound any cattle. ib. 


Or to cut down or destroy any trees planted in 
any avenue, or growing in any garden, orchard, 
orplantatioiijfor ornament, shelter, or profit, ib. 

Or to set fire to any house, bam, out-house, or 
to any hovel, cock, mew, a stack of com, 
straw, hay, c^wood. ib. 

Or to maliciously shoot at any person in any 
dwelling-house or other place. ib. 


without being guilty of forgery. 264 

To make a bond for £500 seem to be a bond for 
£5000, by adding another cypher, was forgeiy 
at common law. to. 

But forging a bond containing a mere gift of 
personal chattels is not wifoin 5£lu. c.l4. 

:v>300. S.21 

BRAWLING. 

See Apfuays. 


Or to send any letter without any name sub- Ry & q C. c. 4. whoever shall br<nvl,t^c. 
scribed thereto, or signed with a fictitious ■ - ■ 

•cname, demanding money, venison, or other 

valuable thing. ib. 

Or to forcibly rescue any person in custody for 
any of the aliove offences. ib. 

Or to procure, by gift or promise of reward, any 
person to join in committing any such unlaw¬ 
ful act. ib. 

BI.AdK LKAD. 


By 25 Geo. 2. c. 10. to enter a blaek lead mine 
by force, and take away wad, cawke, or lead, 
&c. their aiders and abettors, shall be trans- 
peuted for seven years, or whipped. 

BL.ASPIIEMY. 

See Rp.i.ioion. 


in a church or church-yard, the ordinary, on 
proof by two witnesses, may suspend a layman 
ab ingreseu ccckiite, and a clerk from minuttv- 
turn. 492. s. 24 

BREACH OF TilE PEACE. 
Seditious words, against religion, are indictable, 
as tending to a breach of the peace. 358 
Ill what cases such homiride as happens in the 
execution of an unlawful action, where the 
jirincipal dc.sign was a breach of the peace, 
shall be construed murder. 101,102 

.170 An ineffectml attack upon another for tlie pur¬ 
pose of robbing him, is punishable by fine and 
imprisonment as a breach of the peace. (£ee 
An I.MPT TO Rob.) 213 


All blasphemies against f'Joil, or contumelious 
reproaches of our Saviour, are i.deuces at 
common law, punishable by the teniiiora! 
judges with fine, imprismiineut, and infamy. 

358 

BLACK MAIL. 


BREACH OF TRUST. 

'Hie cases in which a breach of trust is made 
felony. 'i53. 155.160. 

BRIBERY. 

Definition of this offence at common laVr. . 414 
By 43 Eli’- c. 13. whoever, inhabiting near the By 12 Rkh. 2. c 2. the great officers of state 
borders oiCumherUmd, Westiiwnlnad, or Dwr- sfeill be sworn not to appoint any of the 
bam, shall take any persons or goods, and ira- king’s officers foreword. 415 

prison them till ransom made, 8tc. See. shall ^ By i Ben. 4. c. 5. no sheriff shall let his baili- 
suffer death without clergy. 534 "'•^k to &m. ib. 

By 5 & 6 Eow. 6. c. 16. whoever shall procure 
BOATS. I m office by bribery shall be disabled to hold. 

The offence of rowing unlicensed bomb-boats. . , . ., 

226 to 236 No office in fee is within this act; but the offices 
BOND. ' of chancellor, register, or commissary of the 

„ ’ 1 ecclesiastical courts, are. 416. s. 4. 

See U.suBV, Extortion. : jf(, person once disabled can be again restored 

pealing an Migatim is not within 21 Hen. 8. by any grant or dispensation, ib. s. 5. 

\7^. 156 A colouiabie bond by a df|^ty of an office is 




void; 


m' 
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' Toid; Init a bmul to pay half the ^ or If the defendant traverse the diarge of repair, 

sum certain, fer ^ deputatum, is good. 416 the attomey.g^ral may take a traverse upon 

Hie above statofe does not extend to the plan the traverse, and <urat»e, that the dednidants 

tatimis. i6 are bound to repair, but no inhabitant shaQ bo 

Anciently, bribery in a Judge tras punished as upon the jury. 707. a, 5,6 

treason; and now all bribery is liable to de- The indictment must allege the kind bridge, 
privation, fine, and imprisonment. ib. s. 6 and if the obligation arises from tmuH^ it 

The Earl ^ Middletex fined £5000 for bribery must state where the landt lie. ik 

* ib. 8 . 7 By 22 Hen. 8. c. 5. the sessions .are eippowered 


An attempt to influence another by means of a 
bribe is highly erimitml; |U)d offering money 
to a {nivy-councillor for an office is punish¬ 


able by mformation. 


to inquire, hear, and determine anncyances of 
broken bridges in the highways, ana to order 
their repair. 708. s. 7 


By 7*& 8 WilL 3. c. 7. all securities to procure 
a seat in parliament is void; and the giving 
of such a bribe incurs a penalty of £300. 

• ib. s. 8 

But if the election is void, no action lies for tliis 
penalty. ib. noils. 


417. (N) Where it cannot be known who are bound to 


repair, bridges without a city,j^ town corpo¬ 
rate shall be rcpdrcd by the conraty ; if widun, 
then by the city or toyru; and if the bridge 
shall be part in one city or county and part in 
anoffier, each shall repair the part bccormngly. 

ib.».8 


By2 Geo. 2. c. 24. candidates or voters giving The mode in which assessments shall be made 
or receiving a bribe for a voter at election; and levied for Uic repair of bridges. The 
forfeit £500, &c. ib. s. 9. manner in which the justice may issue process, 

But if the offender, within twelve months, disco- &c. 708,709 

ver another offender, so as Ac be convicted, How the highways at the ends of bridges, within 
the discoverer not having himsedf been pre- die space of 300 feet, sliall be kept in repair, 
viously ifonvicted, he is indemnified; but no 711. s. 18. 

prosecution shall be after two years, ib. s. 10 No private bridges are widiin m purview of the 
Tins statute does not take away the common- above act. ift. 19 

law process by indictment or information. low far the power of the justices extends under 


ib. (N) 4 

But die Court will not grant information, ex¬ 
cept on special grounds, till after the two 


years are expired. 


diis act. 
iVlio shall be considered 
the words of the act 


ib.'a. 21 
as inhabituuts wittiin 
ib. s. 22 


ib. notis. The assessment to be made distinctly on each 


inhabitant. ib. s. 23 

'roin which no inhabitant can claim any Gxem}i- 
tion, not even by charter or act of parliament. 

712. 8. 24 

t is questionable .whcUier a borough which hadi 
no bridge be not liable to contribute to the 
repair of die county bridges. ib. s. 25 

Jy 1 Ann. c. 18. the sessions, upon any de¬ 
cayed bridge being presented, may levy a tax 
for the repair. ib. s. 26 

Ml questions concerning the repair of bridges 
shall be determined in die county where they 
lie. ib 


And perhaps diey will remit sentence on an in¬ 
dictment upon a recognizance to appear at the 
end of tlie two years. ib. (N) 

DREVVEllS. 

No brewer shall conspire to raise the price of 
victuals. 647. s. 11 

BRIDGES. 

Persons bound to repai- diem must make them 
of sufficient height and strcngdi, according to 
the course of die water. 706 

Ibe repair of bridges lies upon the county, un- 
le.ss such part as is wiUiin a franchise, if diere Except the right of repair either to private p«r- 

bc no special tenures or prescriptions to the g^ns or parishes shall come in question, ib. 

contrary. ib. j 2 Geo. 2. c. 29. authorize.^ the levying die 

A corporation or other person may be liable county-rate, and orders that the repairs of 

either by tenure or prescription. ib. s. 2 bridges shall be paid therefrom. 713. s. 27 
But a rn'in is not bound to repair a new bridge jviode of obtaining materiaLs for repairs. 714 
built by himself for the common good. ib. 

But 'a tenant at will of a house adjoining a BUBBLES, 

bridge is bound to repair^is house ui resmect ij-q project any scheme by public subscription, 

of ms possession. . ^ io. (N)l to the prejudice of national trade, &c. similar 

And if a particular district bound to repair one 
kind of bridge, build another kind, of more 
.general utility, the coimty shall repair it. - 707 
Any individual who is liable to repair a biilge 
may be made a defendant for not repairing, 
and shall.pay such fine as shall be assessed; By 6 & 7 Will. 3. c. 17. none shall cast ingots 
but he may nave a remedy over against those of silver, in imitation of Spanish bars, on pain 
who are equally liable for tlieir contribution, of £500. 38 

ib. s. 3 None shall export any molten silver, widuHit 


to tlie South-Sea project, incurs a prammire 
by 6 Geo. l.c. 18. 60. (N) 


BULLION. 


32 


A plea that foe detedanl is not bound to repair 
.IS bad, unless it ^ew who is so bound, ib. s. 4 


being markca at Goldsmith’s Hall, and a cer¬ 
tificate from one of the wardens, tliat oath had 

been 
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been made by the owner and one witneea, 
that the same was lawful silver, &c. 38 

All silver shipped without such mark and certi¬ 
ficate may be seized 40 

No broker, not a goldsmith or refiner, shall buy 


fiwttover the threshold, or with an instrument, 
weapon, or a hand, or hook, or a pistol within 
a window, or to turn the key of a door, or to 
lift up a latch, are sufficient entrances to sa- % 
tisfy the word intrmit. 132 


or sell any molten silver on pain of six months But &e thing with which the entry is madCj 

A* __ A. 1.. _1_Jl A.— ____ 


imprisonment. 41 

By 7 & 8 Will. 3. c. 19. no bullion shall be 
shipped except certificate shall be obtained 
from the mayor and aldermen of London, on 
oath of the owner and two mitnesses, that the 
same is foreign bullion, &c. 39 

The certificate to be cirrumsttmtially certified to 


must be introduced for the purpose of com¬ 
mitting the felony; and ther^re where « 
center bit was used fbr btiakmg through a 
door which it had actually perforated, yet as 
it did not appear that any hand or instrument 
had entered for the purpose of comntitting the 
felony, it waS heU insufiicient. i&. 


the comn^oners of customs, before any Tliose who watch on the outside while others 
axket shaliWe granted. 40 enter, ate equally guilty, though they never 

On default the owner shall forfeit the bullion, enter at all. ib. 

and d^le value; the captain of the ship, So if a servant who is* in the house open the 
£200, &t^.; the cocket officer, £200, and loss door fdoniously for the thief to enter, both of 
of office. ■ ib. them are guilty of burglary. ib. 

Bullion may be exported without observing the In what place.biuglaiy may be committed. i33 
regulations of the above act, by license from Burglary may be committed by breaking, &c. 
the treasury, 43 Geo. 3. c. 49. 41 houses, churches, or the gates of a walled 


BUKGLAUY. 

1$ a felony at common law, in breaking and en* 
tering the mnsion-house of another in the 
night witkinimHocommii felony .Ch. 17. p. 129 
The word noclanter, which is absoJutelynecessary 
in every indictment for burglary, is satisfied by 
the degree of darkness which may prevent the 
a>tfender’s face from being known. 130. s. 2. 


town; and in houses, the word mansionaUx is 
indispensably necessary. ib. 

A house wherein a man only dwells for part of 
the year, or which he has actually hirra, but 
not moved into; or a chamber in an inn of 
court, or a house hired by a man’s wife for her 
separate residence without his knowledge, for 
it is the husband’s house; are all sufficient to 
satisfy the words dorms mamknmliii. ib. 


There must be botii an actual breaking, and an And all out-buildings adjoining to the house, or 
entry, to complete this nlience; for it must be within the curtilage, are included, ib. (N) 
laid fregUi0t infraw'i,.which will not be satis- Tlie indictment must Lay it to the bouse of thj 


fled, except in some special cases, by the no¬ 
tional breaking implied by law in every tres¬ 
pass. ih. s. 3. 

Decision on breaking, &c. . ib. (N) 

Therefore if a house be a.ssaulted, and the owner 
fling out his money, it is no burglary. ib. 
What breaking is sufficient. ib. s. 4. 

It must be more tlian dial which is supjiosed in 
a common trespass. ib. 

.\n entrance by anopin door, or through a hole 
or open window, is not a burglary. 11;! 
Bui if the thief had opened the door, ortlie wir- 


Icssee or first tenant, and not of any of the 
inmates, except tliey have the entire posses¬ 
sion. 134 

But a cliamber of an inn of court is the house of 
the inmate, because there chambers are all as 
several houses, &c. ib. 

If tlie lodging be actually divided from the rest 
of tlie house, and have a separate door, it is 
certainly the house of'the lodger. ib. 

Even though there are other inmates, or though 
tlie landlord occupy a cellar under the same 
roof, if he does not sleep in die house. ib. 

dow, or made the hole, or had been in die No burglary can be committed by breaking 
house by the owner’s consent, and had un- ground inclosed, or a booth or tent. 136 

latched a door therein, or had gone down 'Hie indictment must state, and th^ verdict find, 
chimney, it is burglary. it. an intention to commit felony. ib. 

Or if he h^ issaulted the iiouse, with intent to For if the intent was trespass only, it is no bur- 
rob, and die owner had opened the door, and glary. , ib, 

diereupon-he had entered, it is burglary, ib. But where the felony intended is made so by 
So, wlterc divers, intending to rob a house, statute, that is sufficient. tb, (N) 

knock at the door, apd by diat means obtain In what manner a^urglary is deprived of the 
■ entrance. ib. benefit of clergy. ib. 

So also, with the same intent, to take lodgings. The statutes whiiffi have been passed to prevent 
and then to fall upon the landlord. ib. this offence. 137 

Or under pretence of searching for felons to 
obtain entrance by audiority of a constable, ib. 

By 12 Alin. c. 7. to enter a bouse by night or Aasos. 

day with a felonious intent, without breaking 

it, and to-break out of it in tie night, is bur- To bum the house of which another is m jw»- 
glary. 132 session is arson. Ch. 18. p. 137 

What entiy is sufficient. ib. Any woqd, underwood, or coppice, fire, is fe- 

Thc least enlty with any part of the body, as a lony, 6 Geo. 1. c, 16. ** 325 

By 


BURNING. 
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By 9 Geo. 1. c. 22. any bou»e, bam, Ir out- By 14 Geo. 2. c. 6. and IS Geo. 2. e. 34. vbo- . 
«... fatAnu * (Ai cvet shaU Steal, oT UUWith Uiat isteQ^ oBB OF 

more sliem, bull, cow, ox, steer, buHoclt, 
heifer, calf, or lamb, but no other cattle what> 
svever, shall be deprived of the benefit of 
clergy. 198 


house, &c. is felony without clergy. ' 141 

By 10 Geo. 2. c. 32. any coal-mme is death 
without clergy. 334 

By 43 Geo. 3. c. 58. any mill, is felony without 
clergy. 139 


By 6 Geo. 1. c. 23. assaulting witli intention to The word heifer in this act is used in contradis> 


bum the garments of another in the public 
street, is transportation. 114 

By 22 8c 23 Car. 2. c. 11. & 1 Ann. c. 9, to 
bum any ship to the prejudice of the owners, 
or freighters; and by 4 Geo. 1. c. 12. to die 
prejudice of the underwritem; felony without 
clerCT. 345 

By 12 Geo. 3. c. 24. to bum the king's ships of Killing and wounding whei 
war, or any of the arsenals, or the stores, &c. against the owner or -i^t, 
therein, felony widiout clergy. 50 ' ' " 

By 27 Geo. 2. c. 15. threatening by anonymous 
or fictitious letters, to bum houses, barns, &c. 
is felony without clergy. 539 

BUOYS. 

Destroying ships’ buoys seven years transporta¬ 
tion. 350 

CAITAIN. 

Tf any captain, &c. shall wilfully cast away, 
burn, or otherwise destroy his sliip, to the 
prejudice of the owners, the freighters, or the 
un^rwriters, he shall suffer death without 
clergy. 340 

Tlte penalty on the captain for the unlawful 
transportation of wool. 555 

CAPTION. 


Unction to the word cow; therefore evidtfnceof 
the one will not support an^indictmmt for 
stealing the other. t8. s. 3 

By 37 Hen. 8. c. 6. whoever shall cut out the 
tongue of any tame beast, or of any person, 
they being olive, .shall pay treble danutgps, and. 
forieit ten pounds. A , 341 

•m malice 
tatioa, 8cc. 

by 4 Geo. 4. 'M 344 

CEPIT. W 

What will satisfy the word cepit in an indictment 
of robbery. 213 

CEIITIORARI. 

A certiorari from the king’s bench, is a $uperse~ 
deaf to re.stituUon in a forcible entry. 

512. s,.62 

CIIAIRMEIW 

By 9 Ann. c. 23. hackney chaimen and coach¬ 
men are permitted to ply within the bills of 
mortality on a Sunday. f 362 


CHALLENGE. 


If death ensues in consequence of a challenge, it 
is murder. 97 

The caption of an indictment on the statutes of To challenge another, to carry a c^lenge, or to 

/• *_v • 1 .1 i.i 1 -^?_ _ 11 _ _ i»_»_ _ ft* __ 


forcible entry, need not shew that the justices 
had authority to hear and determine felonies 
and trespasses. .503. s. 36 

CARDS. 

See Dice. 

The king’s grant for the sole making, importing 
and selling of playing cards, is void, 62.'>. s. 4 

The playing witti them is, in itself, lawful and 
innocent. • ib. 

How for gaming by cards, dice, &(?. is restrained. 

493 

CARRIERS. 


provoke a challenge, is a very high oilence, 
punishable by fine and imprisonmeut. 487. s. 3 
By 9 Ann. c. 14. s. 8. to challenge another on 
account of money won at play, incurs a forfei¬ 
ture of goods and two years imprisonment. 

■ib. 

CHAMPERTY. 

See MAiNTENAXcr. Embbaceuy. Buying a 

PKETENDKU TiTEE. 


Champerty is the unlawful maintenance of a 
suit, in consideration of some bargain to have 
part of the thing in dispute. 463 

A carrier who receives goods to carry to a cer- The several opinions which have been holden on 
tain place, cannot be said to steal them by ' . .. _ 

embmlii^ them afterwards. 143. s. 4 

But if a carrier open a package and take out 
part of the goods, with intention to steal, he is 
gusty of felony: for he had no possession of 
such part distinct from the 'whole. ib. 

No carrier shall travel on a Sunday. 362 

CATTLE! 


the nature of this offence. 463 to 466 

CHANCE MEDLEY. 

See Manslauohteb. 

Homicide without malice, is sometima called 
chance, medley, which signifies killing on a 
sudden quarrel, or in the commission of an 
unlawful act. 89 

And being without premeditation there can be 
no accessaries before. 89. s. 1 

Where the trespass of a stranger authorized 
the duty of a gamekeeper, will reduce homi¬ 
cide to chance medley. 86. s. 8 

CHANCERY. 

without clergy. 343 The provisions of 21 Jac. 1. c. 3. respecting.. 

A mare or stone colt is within the meaning ofj suits to be relieved against monopoli^ ex- f 
the word cattle. ib. tends to the court of tmancery. 627. notit. 

CHASE. 


By 22 and 23 Car. 2. c. 7. to destroy horses, 
sheep, or other cattle, in the night, is death or 
transportation, in the option of the offender, 
and may be tried by a jury before three jus¬ 
tices of the peace. 342 

By 9 Geo. l. c. 22. whoever shall kill, maim or 
wouml any cattle, shall be guilty of felony 
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CHASE. 

Se€ liuKTESS. Febces. 


By 6 Geo. 3. c. 48. and 13 Geo. 3. c. 33. who¬ 
ever shall 'destroy the kind of trees therein 
named, in any of his majesty’s chases, shall be 
fined, &c. for the two first ofiences, and trans¬ 
ported for the third. 331 

By 9 Geo. 3. c. 41. the above act extends to 
underwoods, &c. and to all the king's chases 
within the realm. ib. 

Hie punishment of such as shall destroy the 
bonks, ditches, or fences of chases. 626 

'"chaplain. 

A master ifoay accompany his domestic chaplain 
to retain Counsel, or to engage Counsel, and 
may stand by him at his trid without being 
guilty of maintenance, &c. 469. s. 31 

CHEATS. 

Cheating consists in defrauding or endeavouring 
to defraud another of his known right, by means 
of some artfol device, contrary to the plain 
rules of honesty. Ch. 23. p. 318 

But an imposition effected by means of a bare 
naked lie, without the intervention of any art¬ 
ful contrivance, is not cheating, punishable 
criminally. 318. s. 2 

Instances ^ven. 319 

Common cheating is punishable with fine and 
imprisonn^nt. ib. s. 3 

By 33 Hen. 8. c. 1. whoever sliall falsely and 
deceitfully obtain the goods, &c. of anoUicrby 
colour and means of any fake prbij token, 
shall be corporally.punishable in any degree 
under death, as pillory, &c. 319. s. 4 

The offence may be tried at sessions; and tlic 
justices may convene suspected offenders. 

320. s. 5 

An instance of an offender being fined under the 
act: sed nidc Coke's opinion (3 Inst. 123.)that 
it cannot be done. ib. s. 6 

By 32 Geo. 3. c. 64. whoever shall by false pre¬ 
tences obtain the property of another with in¬ 
tent to cheat and defraud any person, be shall 
be publicly whipped, or fined and imprisoned, 
or transported, as the Court shall think fit. 

321 

Cases bn these statutes. 321,322 

By 16 Car. 2. whoever shall toin any sum or valu¬ 
able thing by any fraud or ill practice, shall 
forfeit treble value, &c. &c. 323 

By 9 Ann. c. 14. the offender shall forfeit five 
times the value, be deemed infamous, and 
sufibr corporal punishment, as in cases of per- 
ym. , ib. 

But foe judgment can only be quod convictusest, 
and the fine must be recover by action, ib. 

CHEQUER ROLL. 

By 3 Ben. 7. c. 14. if any of the chequer roll of| 
the king’s household under the state of a lord, 
make cOntedcracy to destroy or murder the 


kingi[ or any of the eworn council, he shall be 
guilt!y of treason. 46. s. 2f 

CHllLD. 

A child under the age of seven years cannot be 
punished for any criminal offence. . 2. (N) 
But he may be compelled, in a civil action, to 
make compensation. 3. s. 5 

flow far a thing shall be forfeited as a deodand 
for the death of a child. 75 

By 4 & 5 Phil. & Mary, c. 8. to allure or take 
away a woman efiild, is two years imprison¬ 
ment, &c. 125' 

Stealing a child felony by 54 Geo. 4. c. 101. 

128 

CHOSE IN ACTION. 

C 

Is not within 21 Hen. 8. c. 7. for punishing ser¬ 
vants who steal the goods delivered to them by 
their masters. 156. s. 6 

Byl5 Geo. 2. c. 13. if any of the servants of the 
Bank shall embezzle certain choses in action 
with which they are intrusted, they shall be 
guilty, without clergy. 160 

By 52 Geo. 3. c. 25. the same is inflicted on 
servants of the Post-office. 164 

By the common law, a chose in action cannot be 
the subject of larceny. 148. s. 45 

But by 2 GC0-.2. c. 25. whoever shall steal cer¬ 
tain securities therein named, notwithstanding 
they are termed in law choses in action, shall 
be guilty of felony of the same nature and de¬ 
gree as they would be for taking the money 
thereby secured. 195 

CHRISTIANITY. 

The punishment of those who shall deny the 
truth of the Christian reli^on, &c. 355 

Publishing a book to prove the king’s govern¬ 
ment antichristian, iu. may be alleged as an 
overt act of compassing his death. 13. s. 31 

CHRISTMAS-DAY. 

IJy 13 Geo. 3.»c. 80. to kill game, &c. on Christ- 
mas-dt^, incurs fine, &c. 363 

CHURCH. 

Stt POVERV. 

Til-, punishment of twelve-pence far being ab¬ 
sent from church one Sundqyor other holiday. 

272 

The forfeiture of twenty pounds for being' absent 
a month. ' 373 

The forfeiture of twenty pounds for every monflth 
absence after conviction. - ib. 

What forfeiture of lands and goods such offenders 
are liable to. 374 

In what manner the forfeiture of the twelve-pence 
Aall be recovered. 376 

In what manner the forfeiture of the twenty 

pounds shall be recovered. ib. 

How such forfeitures maybe recovered by action 
or information 378 

How an informer is to proceed. si. 

How the twenty pounds for. absence after con¬ 
viction may ^ recovered. 380 

In 
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la what manner such oiender may be pros ’pted 
for land or goods. . 381 

What disabilities and other inconveniences of¬ 
fenders of this kind are liable to. ib. 

By what means offenders may be discharged 
from forfeitures. 382 

Of the offence of suffering absence from church 

384 

CHURCHWARDENS. 

They may levy the forfeiture of twelve-pence/or 
not coming to church. . 376 

They are eacepted out of the test act of 25 Car. 
2. c. 2. s. 17. • 369 

They may whip boys for playing in the church 
or pull off the hats of those who refuse to take 
them off, or may gentjy turn out disturbers of 
divine service, widiout incurring the penalties 
of 5 & 6 Edw. 6. c. 4. 493. s. 29 

CLERGYMEN. 

By 1 Eliz. c. 2. clergymen refusing to use die 
common prayer, or speaking in derogation o" 
it, forfeit a year’s profit, and suffer six months 
imprisonment for the first offence, and depri¬ 
vation for the second. 366. s. 

How they may be described in a certificate on 5 
Eliz. c. 1. for refusing the oaths. 56. s. 33 
Are sufficiently shewn, in an indictment, to be 
in holy orders by the word clcricus. 366. s. 

CUPPING. 

See Coin. 

Clippers of the coin arc within the statute of 
Treasons. ‘ 20. s. 55 

By 5 Eliz. c. 11. clipping, &c. any of tlie monies 
of this realm, or foreip money, suffered to be 
current by proclamation, is made high treason. 

21. s. 61 

By 18 Eliz, c. 1. whoever,/or lucre, shall dimi¬ 
nish, lighten, &c. &c. any of the monies as 
aforesaid, shall be guilty of high treason, lose 
goods, &c. &c. an4 lands during life, but no 
corruption of blood. , i6. s. 62 

Aiders, consenters, and abettors, are equally 
guilty. ib. 

CLOTnP.S. 

Maliciously to destroy the garments of another 
in the public street is transportation. 114 

Decisions on this law. 115 

, • COIN. 

See High Treason. 

By 25 Edw. 3. c. 2. to counterfeit the king’s 
ifconey is high treason. 20. s. 54 

Those who coin the king’s money without autho¬ 
rity, arc guilty witffin this clause, whether 
they utter it or not. ib s. 55 

So also are tho authorized minterf, if they i^in 
it of baser alloy than the standard. ib. 

Receivers and comforters also are equally guil^, 

Ifot dippers are not within fAtt act. ib 
But to complete the crime, the counterfeiting 
must be such as to render the emo passable. 

25. (N) 


And uttering fitlse moi^ is neither treason nor 
misprision thereof within tAis act. 20. $. 56 
And only gold and silver coined widiin the 
realm, by the king’s authority, is ** the kill’s 
money.” ib. s. 57 

But by 1 Mar. c. 6. to counterfmt the gold or 
silver coin, not ^tbe realm, made current ^ 
consent of the crown, or to aid or abet therein, 
is high treason. 21. a. 59 

And by 14 Eliz. c. 3. to counterfeit gold orsihrer 
coin, not of the realm, nor permitted to 
current, or to aid or abet therein, is misprision 
of treason. ii. s. 60, 

By 5 Eliz. c. 11. clipping, washing, roundmg, or 
filing, for lucre or gain, an)t%f the proper 
monies of this realm, or of any other realm 
made current by procUmatim, or aj^^ there¬ 
in, is declared high treason. % ib. s. 61 
By 18 Eliz. c. 1. to impair, diminiih, ia^fy, 
scale, or lighten, by any art or means, for btm 
or gain, any such monies, or to aid or consent 
thereto, is high treason, with loss of goods ab- 
sohuely, lands during life only, but no corrup¬ 
tion or loss of dower. ib. a. 62 

By 8 & 9 Will. 3. c. 26. whoever, except the 
minters, shall make, &c. any puncheon, coun- 
terprmcheon, matrix, stamp, ^ye, pattern, or 
mould, in or upon which shall be made, or 
which will make, the figure, stamp, resem¬ 
blance, &c. of boffi or either of the sides of any 
current gold or silver coin, shall be guilty of 
high treason. ib. 

Whoever shall make or mend, Stc. any edger, or 
edging tool, instrument, or engine, not (rf com¬ 
mon use in any trade, but contrived for mark¬ 
ing the edges of money, with such letters or 
grainings as those on money coined in the 
mint, shall be guilty of liigh treason. 23 

Whoever shall make or nraid, 8cc. any press for 
coinage, or any cutting et^ine, for making 
blanks, by force of a screw, out q( flatted bars 
of gold or silver, shall be guilty of high treason. 

ib. 

Whoevershall knomnglyhvra any such punclieon, 
counterpuncheon, matrix, stam^ dye, edger, 
cutting instrument, or other tool or instnunmit 
before mentioned, shall be guilty of high trea¬ 
son. ib. 

The words pattern or mottld” are omitted in 
the above clause; but it has been determined, 
that they are comprized in the words ** tool or 
instrument;” and that the special term is suf¬ 
ficient in an indictment, without averring the 
thing to be a tool or instrument within tike act. 

,24 

It is also determined, ffiat if the stamp of the 
coin be impressed or formed in, or upon ai^ 
of tlie instruments enumerated in.flie it is 
immaterial whether it be laid in the indictment 
as an instrument on which the resemblance of 
the coin is made, or an instrument whidi will 
make the resemblance. But it is better to lay 
the foct according4o the statute. 23 

Counsellors, procurers, aiders, &c. aK within 
this act, but no corruption of blood'orlesKof 
'dower shffil ensue. ' i*' 

By 
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By 7 Ann. c. 35. prosecutions upon tlic abov 
statute, for making, &c.the tools or instrumen 
therein prohibited, or for milling the edges < 
money, shall be commenced witliin six month 

2 

By 6 & 9 Will. c. 26- s. 2. to convey or assis 
in conveying any coining tools out of the min' 
is high treason. 2 

Or to mark the edges of any of the current dimi 
nidied, or counterfeit coin of the kingdom 
with the tuun/letters or grainings, or to counse 
or assist tlterein, is hi^ treason. 2t 

Whoever shall colour, gild, or case over, wit 
gold or silver, or with any wash, or material: 
producing the colour of gold or .silver, any o 
the current coin, or blanks of base metal of 
ht size to be coined into counterfeited millei 
money, or shall aid or abet therein, are de¬ 
clared guilty of high treason. ib 

It has been adjudged immaterial whether th 
colouring be put on, or made to arise out o 
the subject coloured. to. 

By 15 Geo. 2. c. 28. to wash, gild, or colour, o. 
to add to, or alter the impression of any shil¬ 
ling or sixpence real or counterfeited, with in¬ 
tent to make them resemble either a guinea or 
half guinea, is high treason. 26 

So also to file, alter, wash, pt colour any half¬ 
penny or &.rthing with intent to make them 
respectively resemble either a shilling or a six¬ 
pence, is high treason. ib. 

Cexnsellors, aiders, abettors and procurers are 
within fhis statute. * ib. 

By 1 & 2 Fh. & Mary, c. 11. to bring into the 
realm money, counterfeit to foreign coin cur¬ 
rent here, is high treason. ib. 

The party bringing must know it to be false. 

^ ib. s. 86 

It must be from a foimgn nation, and not fron 
any place subject to the British throne. • ib. 
The bare ottering is not within these statutes. 27 
By ancient statute, a suspected person may be 
arrested for having false money. ib. s. 88 
' And (juare, if the mou'^y need-to be actually- 
merchandised with, or paid away. 27 

The standard of coin is 2 ca^ copper to 23 car. 
of gold, ISalwts. copper to 11 oz. 2. dwts. ofl 
silver. 43 

The standard can only be altered by parliament. 

ib. 

By 15 Geo. 2. c. 28. knowingly to utter any false 
. or counterfeit money it^rs, for the first 
offence, six months imprisoninent and surety 
for six months more. For the second offence, 

”” '^0 years imprisonment and surety for two 
yean. The third offence is death. 44 

To tender in ^payment any such money twice 
> witfam ten days, or to have one or more pieces 
thereof in custody, besides what is tendered, 

' js, for the first offence, two years imprison- 
"ment and two years security. The second of- 
^ee is death without clern. 45 

Ihe prosecution must be witto six months, ib. 
To coin hr countetftat a halfpenny or farthing is 
felony. 46 

To buy, sell, take, receive, pay or take off any 
counterfeit copper money not cut in pieces, at 


a Ifwer rate or value than it imports to be ofi 
or was counterfeited for, is felony. 44 

By 13 Eliz. c. 2. those who forge foreign coin 
not current here, their aiders, &c. are guilty 
of misprision of treason. 61. s. 7 

COMMON-COWNCIL-MAN. 

Is within the corporation act of 13 Car. 2. 

367. s. 1 

COMMON-lAW COURTS. 

Have no cognizance of mere heresy; but if tlie 
consequences'of it become injurious to the 
public peace, the offender may be indicted. 

354 

They may incidental^ take cognizance of heresy, 
in judging of offenfies ordained by statute. 

ib. s. 7 

On a guare impedit, if the cause be heresy, the 
bishop must specify it partictdarly, that tlic 
temporal court may direct the jury accordingly. 

ib. 

But a person aggrieved for heresy in a spiritual 
court, cannot move fora prohibition. 355. s. 9 
To draw any out of the realm, in plea, which 
belongs to the common law courts, or to sue 
in other courts to defeat the judgment given 
there, incurspramunire. 53. s. 14, 15 

COMMON-PRAYER. 

Tlie first establishment of it. 365 

3y 1 Eliz. c. 2. mini.sters neglecting to use it, 
or speaking in derogation of it, forfeit one 
year’s profit, and taiffer six months imprison¬ 
ment for the first offence, and deprivation for 
the second. 366. s. 2 

'lergymen without a , re are within this act. 

ib. s. 3 

n an indictment, tlie word clericus is sufficient 
to shew they are within holy orders. ib. 
low the indictment must allege the offence. 

ib. s. 4 

ids statute does not restriiin the spiritual court 
from proceeding against offenders, as disturb¬ 
ed of the unity and peace of the church, &c. 

ib. s. 5 

Iso by 1 Eliz. c. 2. to detract the said book in 
p' '.ys, songs, &«, .or to procure a minister to 
alter the form, or to let any other minister say 
a different form of prayer, is a forfeiture of 100 
marks, or six monUis imprisonment for the first 
offence, 400 marks, or twelve month:^impri- 
sonment, for the second if not paid in six 
weeks, and for the third, loss of goods and im¬ 
prisonment for life. ib. s. 9 

Quare whether the imprisonment shall ensue if 
the o^nder die without paying the penalty 
within six weeks. 367. s. 7 

COMPUTATION. 

A month shall be computed by the number of 
days, allowing 28 days to ei^, according to 
the common rae, where a month is genemlly 
spoken of, 374. a. 11 

How miles shall be computed. 303. s. 15 

In 



A TABLE OF PRINCIPAL MATTERS. 

In murder witliin a year and a day, the whole Judges of record also are freed from all proaecu-, 
day on which the hurt was done, liall be tionfbr anything done by them as jud^. 447. 

reined first. *93 s. d 

An assurance for payment of money with interest, Conspiracy, upon the statute, must be boft felse 
shall be computkl by calendar months, for and malicious. 448.' s. 7 

otherwise it would be usury. 620. s. 54 Tlicrefore, if the defendants in a writ of conspi* 
CONCEALMENT P™'^® * probable ciuse, they shsdl be 

Concealment, or procuring the concealment ofjong pg,jon i^nnot be guilty of conspiracy upon 
felony, whether by common law or by statute,' jjjg statute. iL t>, 8 

is misprision. 73. s. J Uterefore husband and wifis cannot be indicted 

By 3 Edw. 1. c. 9. sheriff, coroner, or bailiff, a|Q„e^ for diey are but one; and the acquittal 
&c. who shall conceal, consent, or procure to gn one jg an acquittd of all. 449 
conceal the felonies done in their liberties, shall But an action on the ca.se, in the nature’of a 
be fined and imprisoned at the kin^s pleMure^. ■ „rjt of conspiracy, may lie brought against one 

By 3 Hen. 7. c. 1. justices may summon a jury And if brought against several, and all but one 
to inquire of the cottcealnients made by other i,g acquitted, yet iudcraent maybegivenagainst 

inquests, &c. 73. s. 3 fom. ^ 

CONIES, A conspirator convicted at the suit of the party, 

In a forest, chase, or warren, not the subject of| shall pay damages, and have fine and impri- 

larceny at common law. 145. s. 40 sonment. s. 9 

To steal conies is felony. 174 to 179 When at tlie suit of tlie king, the viUanmjudg- 

/Yiwi,’Mi?\fTTv men! was formerly given. ». 

Conspiracy with oaths of secrecy, &c. 449 

The offence in accepting or holding an office I’nwuTARTP' 

without due conformity to the church. 367 

Non-conformity in officers consists in not receiv- Constables are not within the test act, 25 Car. 
ing the sacrament, and in attending otlier wor- 2. c. 2. 369 

ship than the church. ib,\ CONTINGENCY. 

The offence of teaching school wiUiout conformity for a person who has only a contingent in¬ 
to the church. 371 terest, may maintain another in a suit on the 

For nou-conformity of papists, 8cc. vide Ciitmcii, subject of wliicli the contingency is to opCftite. 
Dissenters. 457 

CONTEhJiPTS. CONVENTICLES. 

Against the king’s palace. 61 Established for diffusing heretical tenets can only 

Of contempts against the king’s prerogative. 65 become the subject of iniKctment at common 
Of contempts against the king’s person and go- fo„ ^rhen they raise factions whidi may tend 
vermnent. **• to disturb the public i«ice. 354 

Of contempts against tlie king s title. 66 Disturbers of licensed conventicles are dir^ted 
Of the contempt in refusing to take the oaths re- j,g punis],ed in a summary way. 411 
quired by law for the support of the king’s -pijg y^^'s bench will grant an infonnation for 
government. 68 disturbing proteslant dissenters conventicles. 

CONbPIllACY. ® ‘ ifo 

A definition of conspiniCT. * 444 By 1 Mary, s. 2. c. 3. certain disturbers of 

Barely to conspire to indict another maliciously, liccnsedconveqticlesaredirectedtobepunished 
whether any tiling be done in prosecution of in a summary way. ^ 493. s. 30 

such intent, or not, is conspiracy. ib. s. 2 CONVICTION. '' 

In an action for a maliciohs prosecution, the „ 

plaintiffgnust shew that the original suit is at *** uerest. 

an end. 446. notis It is always implied by law, that there must be 

It is safest to form an indictment at common law, a conviction before punishment. 373 

for a malicious accusation. ib. A conviction is of no effect unless judgment be 

And for this offence a min may be not only given thereon. . 374, 

sentenced to the pielory, but branded, ib. A paity has no remedy i^ainst an insuftonl • 
At common law, all confederacies, wrongfully to conviction but to move it into the suj^rfoy 
prejudice a third person, are criminal. ib, court, and quash it. * 377^*? 

Ibeinsufliciency of me indictment, want of juris- What conviction will he sufficient for ayent^., 
diction in the court, or the improbability ofin- from church. lii-, 

juring the dpfendant, is no justification in con- How far a conviction may be pleaded in bar to 
spiracy for a malicious prosecution. 446. s. 3 a subsequent prosecution. 380. si 39’ 

Not is it any plea, that the party only intended An additional punishment for a s^nd ptfence 
to pve evidence in the reg^ and legal course can never, be inflicted, unless there has been 

of justice. 447. s. 4 a previous conviction for the first offence. 7?.' 

But no juror is liable to any prosecution, in re- . ^ 

spect to any verdict given 1^ him, either upon Convict insane, how to be dealt with. 2 IN) 
a grand or petit jury. ib,s.5 CON* 

voi. 1 . 3 n 
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CONVOCATION. 

The convocation may declare what opinions are 
heretical; but cannot convict a heretic. 54. 

s. 3 

COPYHOLD. 

Not liable to be seized for recusancy. 375. s. 18 

CORONATION OATH. 

To charge the king with a breach of his corona¬ 
tion oath, is a contempt against his person. 66 
CORONER. 

Sec Dcopand, IxQvisnrox. 

There can be no forfeiture as a deodand, nor can 
anything be seized as such, till it be found by 
the coroner’s inquest to have caused a man’s 
death. 76. s. 8 

But after the coroner has made his inquisition, 
which ought to find the value, the sheriff is 
answerable for it, and may levy for it on the 
town where it fell. >. ib. 

If the coroner neglect to make an inquest, it 
cannot be taken by the grand jury. ib. (N) 
When taken by the coroner, it may be moved 
and traversed. ib. 

The personal estate of ^a/efo de se is not vested 
in the king until the'eoroner has taken his in- 

a uest. 78. s. 9 

li inquisitions ought to be by the coroner 
super visum corporis, if the body can be found. 

79. s. 11 

An^ it is said this kind of inquisition cannot be 
.traversed. ib. 

The coroner has only authority super visum cor¬ 
poris, and if tlie body cannot be found, the in¬ 
quisition may be taken by the king’s bench, 
or by a justice of the peace. 79. s. 12 

And their inquisition may be traversed. ' ib. 
The manner in which^eir inquisitions ought to 
find the fact. t5. s. 13,14 

If they be full in substance, the coroner may be 
served with a rule to amend defect of form. ib. 

s. 1.5. 

CORPORATION. 

Must repair their own bridges 708 

Aggregate, may be bound to repair bridges,; 
either by special tenure or prescription. 706. ‘ 

s.^2 

May be compelled to repair highways by force 
of a general prescription. 699. s. 8 

CORN. 

Ihinishment for filing com otlierwise than by 
the Winchester bushel. 651 

- CORRUPTION OF BLOOD 
Abolished except-in high treason, petit treason, 
and murder. 73 

COSTS, . 

By 5 Eliz. c. 14. the defendant convicted of 
fbtgety shall pay double costs. 299 

' , COTTONS. 

Punuhment for destroying cotton looms. 337 

,51 (Ico. 3. c. 41. to steal cottons from 
bleaching or printing grounds, liable to be 
. transport for life or less punishment. 206 


COVENTRY ACT. 

See Maim. 

By 22 fe 23 Car. 2. c. 1. whoever shall, by lying 
.in wait, disable tlie tongue, put out the eye, 
slit the nose, cut off the lip, or any limb or 
member of another wifi intent to maim or dis¬ 
figure, he, his aider, &c. shall suffer death with¬ 
out clergy. 108 

Constractions on this act. 109 

COUNTY. 

Murd&s done out of the realm may be tried, by 
special commission, in anp county. 93. s. 11 
By 27 Hen. 8. c. 4. and 28 Hen. 8. c. 15. a 
murder done at sea may be tried in any county. 

ib. a. 12 

By 2 Geo. 2. c. 21. principals and accessaries to 
a murder, where the stroke, &c. is at sea, and 
the death on land, or e converso, may be tried 
in the county where either the death or stroke 
shall be. 94 

By 2 & 3 Edw. 6. c. 24. awpnnd in one county, 
and die death in another, shall be tried in the 
county where the death shall happen. 94. s. 13 
By 26 Hen. 8. c. 6. a murder in Wales may be 
tried in the next adjoining JEng/isA county. 94. 

s. 14 

But appeals must be brought in the proper 
county. ('Serf vide 2 Geo. 2. c. 21.) ib. 
Larceny in one county, and the goods carried 
into another county, the offender may be in¬ 
dicted in either. 151 

But in a robbery at sea, the pirate cannot be in¬ 
dicted in the coupty to which he carries the 
goods taken. . ib. 

By 13 Geo. 3. c. 31. larceny in Scotland maybe 
tried in any county where the ;;oods are found 
&c. and ^ ooBVerm. 151. .s. 53 

Which shall be considered as the next adjoining 
English county to Wales. 340. s. 8 

COVERTURE. 

The coverture of a woman protects her from 
punishment for committing bare thefts in com¬ 
pany with or by coercion of her husband. 4. 

(N)7 

ft also protects her from being an accessary in 
felony by receiving her guilty husband. 4. s. 10 
But coverture will hot protect a wife for a theft 
committed of her own voluntary act, &c. 4 

** s. 11 

Nor for receiving stolen goods without her hus¬ 
band’s privity. 4. (N) 7. 

And in general, coverture is no protection for 
any offence not capital, against the common 
law or statute. 5. s. 13 

A wife cannot commit larceny of the goods of 
her husd)and, by reason of the coverture. 147. 

CRIMES. 

What person may be guilty of them. 1 

CUCKING S’TOOl. 

Sometimes called “ Ducking Stool,” die usual 
punishment for a common scold. 695 

CURSING. 

’Ihe offence of profane cursing apd swearing. 

363, 364 

CUTTING 
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make, and sell gunpowder, or the materials The buMing of a street » a dedication of (he 


thereof, notwithstanding any inhibiion. 

696. a. 11 

HABEAS CORPUS. 

A man committed by the spiritual court, for he* 


highway to the public; but the soil still re¬ 
mains in the owner. 607 

If a highwa/through an open field be impas¬ 
sable, the people may go by outlets, even over 
com sown thereon. ib. s. 2 


resy, may sue out a habeas corpus to the king’s »own uiereo . i 

^ ^ 354 g 7 The grantee of away may remove obstmctlons 

HABIT. 

By5 Geo. 1. c. 4. if any mayor, bailiff, or other 


magistrate, shall wilfully resort to any plher 


therein. sb. 

But he cannot dig trenches to let off water frrmt 
the way, which tiie grantor has caused; for he 
. . has no interest in the soil. iA 

5 lace of divine worship than the church, in he may have an action for spoiling the way; 

le gown or any other peculiar habit of his jj^d perhaps may go on an outlet of the wroim 

office, &c. &c. he shall be disabled. 371 doer. % 

HAPifMPV rn A PHMPW If “ private way be spoiled by the grantee he 

HALKNfcY UOAtHMUM. grantor, unless 

By 9 Anne, c. 23. hackney coachmen are per- the grantor has bound himself so to do. i6. 

mitted to work within the bills of mortality on An ancient highway cannot be changed without 


a Sunday. 


362 an ad quod damnum and inquisition thereof. 

ib. s. 3 


HALFPENNY. 

» — V 1 . „ . Butnow^by stat. 57 Geo. 3. c. 78. two justices 

By 15 Geo. 2. c. 28. wh^ver shall counterfeit ^ highway. 698. (N) 

or com a halfncnnv or farthinir. their aiders. ^ changed without such authority may Im 


or coin a halfpenny or farthing, their aiders^ 
&c. shall suffer two years imprisonment, and 
find surety for two years more. 45 

By 15 Geo. 2. c. 28. to file, alter, wash, or co¬ 


stopped up. 698 

And trespass will lie for going on such new way. 

f**’ '*^***^'-® Neither are inhabitants bound to watch, answer 

halfpenny or farthing, with an intent to make fo, ,.^,hbing in, or to repair suth new road. ib. 
them look like, or pass for, cither .a sixpence ^ ^ ^ tbe highway 


or a shilling, or to aid, &c. is high treason. 

26 

HAWKS. 


In what case it is felony to steal thorn. 149 
HAY AND STRAW. 

By 2 Will. & Maiy, c. 8. every truss of old hay 


continues in the new channel, in the same 
manner as in the old. ib. 

The owner of land through which a roadnins is 
obliged to repair, if he incloses. 699 

Gener^ly, the occupiers of lands are bound to 
repair the highways in the parish where such 
lands lie. 698. s. 5 

for sale within the bills of mortality, between But the tenants whose lands adjoin the roads 
1st August and June, shall weigh 56lb. and are bound to scour their ditches. ib. 

new hay, from June to August, 60lb. on pain Private persons may he burthened to repair 
of 16d. a truss. 658. s. 117 highways, either in respect to the occupation 

By 31 Geo. 2. c. 40. all straw within tlie bills of of lands, or by prescription. i5. 

mortality shall be sold in bundles weighing In respect to lands; as where the owner incloses 
36lb. on pain of Is. fiir every bundle deficient the lands through which the highway lies. 699 

659. s. 118 In an ad quod daHinnw, the parishioners shall re- 


IIEARING MASS. 

Under what circumstances a Catholic may le¬ 
gally hear mass. 394, 395 

HEIRESS. 

• See Makkiagk. 

« 

Thepunishmentof stealing an heiress. 123tol25 
HERESY. 

What it is; by whom cognisable; and how pu- mpIerfnE^'* '’*°”'** 
nishable. 353 

HIGHWAYS. 

Highways are either footways, packways, or 


pair tlie new road. ib. 

But another parish, who gain no benefit from 
the change of the road, shall not repair, al¬ 
though it goes through part of such parish; 
but the person suing out the writ and his heirs 
shall repair such part of the road. ' 699 
A corporation may be bound to repair by force 
of a general pr^cription. ib, s. 8 

Nor is it any excuse mat they did use to repair 
it out of charity. ib. 

bound by a gene¬ 
ral prescription. TOO * 

A tenant in fee may be bound rotione tenurat. 

A tenant at will may be indicted for suffering a 
house on the highway to grow ruinous, ^sb. 


cartways, &c. 696 But if the parish be indicted, where a parrietdae 

A common river is a public highway. 696. s. 1 person is bound, eiffibr by tenure or prescript' 
Every way common to all subjects from town to tion, they cannot discha^e themselves UBdef 

town is a public highway. ib the general issue, but must plead it speciatijr. 

But a way to a parish church, or to the common ib,i.9 

fields of a town, or to a private house, or per- BKt an indictment agamst a particular diviiidn 
baps to a village which terminates there, is a of a parish must shew how such divMon is 

private way, and not a highway. 697 bound to repair. '70^^ 



1 ' 

1 


coses the kUling is not justift- 
able, unless it ■tlras unavoidable. 81. (N. 3) 
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What i^alt be said to a nuisance to the hig^i- And so* perhaps if he cannot otherwise suppress 
'-way at common law. i | . 700 thenJ 81 

How such nuisances ardl^ be |*moved and pu- A stra^r assaulted by combatants whom he en- 
nished. * 701 deavoured to part, who kills one of th^, may 

Rules for indictments relative to highways. 703 justify it, if they knew bis interposition was 

wmwTrThB for that purpose ii. (N. 2) 

uUMlLlDE. Trespassers in deer parks, &c. not surrendering 

See Felo de se, Mukdeb, MANSi.4U0HTEa. to the keeper, may he justly slain by him, by 

Homicide is an offence either against a man’s 
own life or that of another. c. 9. p. 76 v‘‘Tf*!’^ , * uiii ^vir 

Justifiable homicide causes no forfeiture at all. ff' 

ib (N li 18 justified, . 82. s, 16 

Exctaable homicide c. 11. p. 85 ' 

Felonious homicide is murder or manslaugWr. ^ ^, 

76 (N ll “ ® shcnff, endeavounng to retake upon an 

Justifiable homicide must be owing to some un- 
avoidable necessity, and the party killing must justifiable. 82. s. 17 

be free from aU manner of feult. yg Ibe officer m such a cas6 is not bound to give 

There must be no malice covered under tliepre-„ , ■ -t t. • • 

tence of necessity. ib. 12 P*®**®, ^ P 

If a specialjustifmlm can be pleaded in homi- ® *" 

cide, and the plea is found for tie defendant, 

he shaU be dismissed, and neither puttoplead sheriff lawfully kiU those who barely 

not guilty, or to purchase his pardon. iJ.s. 3 , w. s. ‘ 

Justifiable kmicide is either in the due execu- wrong-doer in defence of a man s per- 

tion or advancement of public justice, 'or in „ ’"“J be justified. ii.s.21 

the just defence of a manS persra, hoise, or ® 

‘ gg assaults to rob or murder him. w. 

The judgment by which a person is executed A woman raajr justify killing the man who at- 

must be given, by one who has jurisdiction, . fompf* 1° ™™ii * • 

or it will not justify either the judge or the ^ ‘ e- 

oflfe'pr ^ ^ ^ ib a i prebends the like events to himself, may jus- 

If common pleas give judgment of death, or , ‘‘fy 
justices /peace awarS execution in treason, ^ » hu^Hud may j^Ufy kil mg the 

it is done, both judges and officers are "P daughter s virtue, 

guufy of felony. ib.s.S • ■ ( • ) 


Bgtf justices of peace, on indictoent ofW ^ ''‘‘S^s.^22 


^ut^^ i^tiiKS ooW and not ^^officera ^ 

’Ihe juVent must be executed by the lawful ™ ® "■“P"”' •. • ?■ 

■' a s 7 ^® 1 “®stion argued, whether it is not juslifi- 

If tlie judge who sentences, or any private pw- "*® ‘'^®P®^® ‘® 

son, or even the officer wiWut lawfol warr^t, 'R'^'®®*®? *-,2^ 

exeratesua attainted person, they are (con- <»«‘>nction tiden between an assault on foe 

nie execution must be pursuant of and wm- P®*^®"®. atterapUng to murder, 

ranted by the judgment! 81. s. 10 r^’ ” burglariously to bre^ into mansion- 

But the king’s iaxmnt may remit the ignorai- '"®“® “® ^®^®'‘'‘'®» ^® 

nious part of ilie punishment, and the officer' „ . . r u v . ...” 

k.justiW in doing execution accordingly. ‘‘‘® "f “ •’°"®.«> Y- ^ .e 

*' . . ib('^i) assailant, is within the 

Any person may Atify killing another who has , protertion of the statute. 84. (N) 

bXguiltyof&y; and ctinot otherwise be A man is not ju-sUfied in killmg another whom 
taken ^ ^ ' ti s 11 ' be takethm adultery with his wife. tb. 

Si> an officer may justify the kUling an inno^nt 1“ ;f**at case the killing o« innocent person hr 
perton indict.^ for Mony, if he cannot other- ‘he pr^emtion of a man a own life is said to 
wis^ be token ‘ it s 12 be justinable. w, 

H,aerifoina!, c^deavoiaing to break gaol,‘as- Excusable homicide is eiffier per 
sault his gioler, heZy be lawfully killed by ** defendendo.-Sed vide ante, fficcusABi-E uo- 
Wm. . ' ii.s.l3 

Uiotets, .-ficc. teiistihg the endeavtaii; of a justice HONEY AND WAX. 

. to arrest them, the killing them may bfjjuati-„ , . ," , ,,. 

gg(}^ sTi 4 Eegnlt^ons relating to the midung and selling 

So also may a private person, in defenifi of him- °f boney and wax, 6W 

self against uem. ib: HORSES. 
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be deprived by tbe spiritual court, for the 


112 


odence. 


CUTTING 

Aad stabbing with intent to murder, &c. 

DAMAGES. DESniOYINO DYKES. 

lie double d™.,.. ,i«u b, S Elii c. 4. for •fto'™™ Jf!”- 



38+ 


forging a release of an obligation, &c. shall be 
governed by the penalty. 301. s. 24 


DICE. 


Playing with false dice is an indictable ofiencei 

BIB 


DEBATING. 

By 21 Geo. 3. c. 49. all houses for publiclyde-fi“e,andimpmon. 

bating, &c. on any part of the ^d’s-day, to „ 2. c. 7. if any person shall dekud 

whjch nersons shall be admitted for money, y J , /. P ^ ^ 

or by cWging an nnusu^ W for refre.sh- J/of LS as do play, he slill fori 

raents,&c. shall be deemed a disorderly house, ” ,, uo uv 

and the keeper, master, and director tliereof, ^ ® v.,, a;-., ii,. 

-ici % 9 Ann. c. 14. he shall forfeit five tunes the 
subject to fine and imprisonment. 361 ^ infamous, and suffer as in 

DEBTORS. cases of perjury. 

, , ^ . u L.. .u 4 • How far gaming with dice is restrained by sta- 

Insolvent may be brought to the quarter-sessions e e v 

and obligM to deliver a schedule of their ‘ DISCOVERY 

estate and effects, and for perjury therein, or 

on refusing, for 40 4^yst to deliver such scho- Wliat discoveiy will indcnuiify against the 
dole, guilty of felony without clergy. 588 —•-i— 

DECEIT. 

See Cheat. 

DECIES TANTUM.' 

By .38 Edw. 3. c. 12. if any juror take bribe to 
give his verdict, he shall pay ten times as much 


417 tutu 


nalty for bribery at eleotions. 

DISFIGURING. 

See l^AiM. 

Cutting off the car, nose, or the like, of another, 
are not maim by the common law, because 
they do not weaken, but only disfigure the 
party. 107 

as he hath taken, half to any who will sue for By 22 & 23 Car. 2. c. 1. whoever shall,‘^y^jing 


the same as directed by 34 Edw. 3. c. 8. 408 
Pleas and proceedings on de(;ies tantumA68 ,470 

'DEER. 


in wait, cut out or disable the tongue, 8cc. pr 
any limb or member of another with inieht to 
maim or disfigure him, his aiders, abettors,.^, 
shall be guilty of felony sans clergy. 108 


DISPENSATION. 


By the common law, deer,/era nutur/c, and 
roving at laige, are not the subject of larceny. 

149 No dispensation whatsdiver shall rratote an of- 

. j*,_ 1 _ • i »- ol ^ Ts i . <1 ^ ^ 


fender against 5 k 6 Edw. 6. c. 16. to a QSP- 
pacity to hold the office he has contracted 
for. 416. S. 5 

‘ DISSEISIN. 

See Forcible Entry. 

It is fatal to an indictment of forcible entry to 
allege a disseisin of such estates of whidi a pets' 
son cannot be disseised, as a lease for years, a 
copyhold, &c. 5^. $.38 

So also if it state the disseisin to be of Itmd dd- 
tu»c et ttdhuc eiistens liberum tenementtm I. S, 
^c. Jil). 

pay Ralftiie profits, or a certain sum out of | But ?a«re, if fois r^ugnancy may not he'ife- 

the profits of an office, for a'deputation, is not. conciled by intending that the disseisee mi^t 

415 re-enter after the disseisin and before th$ yi- 

DEROGATION. dictment. 506.‘^.'a^.. 

« j_ .. r,„ 4 i. 1 - 4 1 . In what manner the time and place of thff.dig- , 

from the king s common;law courts ^P 

forth. soe'r* 


But if shut up in a house, or even inclosed in a 
park in such a manner as the owner may re¬ 
take them whenever he pleases, felony may be 
committed by taking tliem. ib. 

The oflence of dcer-stcalmg, as cre!!,ted bystatute, 
described. 179 to 190 

DEODANDS. 

The law relating to casual death and deodands. 

74. 76 

DEPUTY. 

A«bond by a deputy of an office to pay a certain 
sum, at all events, is bribery: but a bond to 


IS pramumre. 


DESER’nON. 


The offence of 


DISSENTERS. 

&om the king’s armies Dissenters taking the oaths directed by 
48,49 ' ■■■ - ’ 


DEPRIVATION. ! 

See Spiritual Courts. | 

Ministen offending against foe 1 Eliz. c. 2. re-j 
specting the use of the common-prayer, may 


2. are not within 23 Eliz. fe. 1. ■'’‘'^372 ’ 

Protestant dissenters exempted by the tol6ia|ipn 
act from all penal la^srektingtoreUgfoi^^eg^ • 
cert 25 Car. 2. c. 2. and SO Car. 2. c. 1 . pro- . 
videdthey take the oaffis, foe. ai^attendja 
gistered place of worship, &c. ‘'404 
3 I) 2 Hor7' 
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IIuw far the law favours dissenters, and how tli or that die killeiliad'ofien declined to mecthim; 

act of toleration is to l>e constru^. 410,41 an«i was onl^ prevailed up6n by his importu- 

DIV'ORCE. “•'■y > ot that he only intendcid to vindicate his 

„ reputation; or that he only meant,to disarm 

Persons divorced a vinculo matrimonii, or eve: jjjg adversary ■ 96 s. 21 

a «ie«s<f et <Ao«ic«usd «du/<eriii|eis<fr;iri®ma: go, if‘two quSrrel and appoint a distant time to 
marry agam without incurring tlie penalties o fight, as from night to morning, or from morn- 

bigamy by 1 Jac. 1. c. 11. 686. s. jng to the afternoon, it may reasonably be pre- 

And for this purpose the word ‘ separamus in the interval. 

Without tlie word divortiarnus in the sen 

tence will be suHicient. ib And-the same construction shall be made upon 

DOGS. a sudden quarrel, if it appear that either of 

It is no felony at common law to steal dogs j!*® *^® 

because they are things of a base niiturr . V"®\ , . ■ , . . j . 

“ 140 s 3 y “‘® second to 

But by 10 Geo. 3. c. '18. whoever shall' stca „ id.so, is guilty of murder. 97 s. 31 

dogs from the owner, or from any person in , • ‘''® ‘l‘e person kiM 

trusted with them by him, or shall Lowinglj y®^ “* e«dt- ^8 

buy, sell, receive, harbour, or detain stolen DUCKING STOOL, 

dogs, or shall have the skin thereof in his CHS- , . 

tody, is liable to certain pecuniary penalties common scold is punishable by tlie ducking 

&c, 149 

DO(;US. 

Die constable may break open doors to suppres; ®'‘'’ mayhem by the 

an affray, and if the offeuders fly and take re- . ^ r j ^ 

fugc in a house, he may break open the doori ^y 22 23 Car. 2. c. 1. if done with in¬ 
to apprehend tliem. 490. s. 16 tent to maim or disfigure the person. It IS fe- 

^ lony without clergy. 108 

DOVE COTE. PUSEMENT. 

An easement, as a right of way, or the like, is 


tenant, is not a common miisatice. 693. s. 8 
It may be justified by prescription. ib. 

It is demandable in a pracipe before any land 
whatsoever which is not built upon. iA. 

The owner of a dove cote may justify taking an¬ 
other’s hawk flying at his pigeons. 694 

But a tenant is liable to an action on the case, 
for building a dove cotg without license from 
the lord. ib. 

But by 1 Jac. 1. c. 27. and 2 Geo. 3. c. 29- the 
keeping pigeons as then in prohibited, is a 
nuisance. 694. N. 

DOW F.R. 

Die wife of a felo de ic is not barred from her 
dower by the felony of her husband. 78 s. 8 
A title to dower from a house of which a will is 
trustee, is not a suffici.-'iit possession to avo'd 
the guilt of arson, if she set Ujc- to it during 


the term of her lessee. 


not that sort of ])ossessioB which is within the 
, a„y land statutes against forcible entries. 502. s. 31 

EAVES-DROPPEttS. 

taking an^ ilavcs-droppers are such as listen under win- 
i the case dows, or the eaves of a house, to hearken after 
cense from discourse, and thereupon to frame slanderous 
and mischievous tales to the common nui- 
c 29 the sauce; and are presentable at the leets, in- 
it^ is a dictable at sessions, and punishable by tine and 
694 N ‘biding surety for good behaviour. C94 

iiCCLESIASTlCAL. 

1 from her ^ force done to ecclesiastical possessions, as 
■ churches, vicarage houses, &c. is as much 

1 a will IS vvitlnn the statutes agnin.st forcible entries as if 
1 to avo'd done to any temporal iiilicritance. 

“ ^"""8 .502. s. 31 

139. s. 12 gg jf jj, saved by 5 Jiliz. c. 9. agiunst per- 


A statute which saves corniption of blood, or subornation. ’ 437. s. 15 

I^d, to the hoir, impliedly saves the wifes ^ ^ 14 again ,t forging deeds, wills, 

dower. ^ 73. s. 11 &c. shall not extend to any officer of the cc- 

•DRUNKENNESb. ^ clesiaslical court who shall officiany set his 

A voluntary drunkard shall be punished for the, name to any such writing, &c. 299. s. 15 

crimes committed during his intoxication, as | Die offices of chancellor, register, and commis- 
much as if he were sober. 3. s. 6 .sary in ecclesiastical courts are witliin 5 and 6 

By 4 Jac. 1. c. 5. the offence of drunkenness in- Edw. 6. c. 16. against buying offices. 414 
curs a penalty of .5*. to the poor. 365. s. 30 A suit iq tlie ecclesiastic^ court is not witliin tlie 


DUEL. 

See ClULLEXGE. 


Affray. 


statutes against maintenance: 

EDUCATION. 
See SiHOOu. 


If two persoies nietit and fight in cool blood upon ^ 

a precedent quarrel, and one is killed, the By 1 Jac. 1. c. 4. to send any child abroad, for 
oflier is guilty of murder. 96. s. 21 the purpose of being educated in tlie Popish 

And it is no excuse that the deceased struck first; religion, incurs a penalty of 100/. 399. s. 1 

And 
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And tlie persons io sent shai^ be disabled: to in¬ 
herit, &c. • 3 J 9 . s. 1 

By 3 Jac. 1. Ci>5. if the children of any Ejiglish 
subject not being ntariners, &c. &c. shall be 
sent abroad to prevent their good education in 
England, they shall be disabled, &c. unless 
they take the oath of obedience, &c. and the 
person sending such child shall forfeit 100/. 

tb. 

By 3 Car. 1. c. 2. if any person shall go abtoad 
to be strengthened in the l.*«P'*^ religion, they 
shall forfeit all goods, hereditaments, &c. &c. 

400. s. 3 

EGGS. 

Larceny may be committed by taking the eggs 
of any swans marked and pinioned. 149. s. 42 
But by 11 lien. 7. c. 1?. a lesser punishment i.s 
appointed for this olfence. ib. 

And there is no doubt but that the taking the 
eggs of ducks, hens, &c. is felony. 149. s. 43 

ELECTION. 

See BainEftY. 

If a statute ordain a forfeiture, or imprisonment, 
at the election of the party, quare, if the party 
die within the time limited for the payment, 
whether tlic forfeiture be discharged. 367. s. 7 
It is in the election of the crown either to pro¬ 
ceed upon the old statutes whirli make pur¬ 
chasing bulls from I{o7«ehightreason, or upon 
13 Eliz. c. 2. which reduced the oficnce to prte- 
•nunire. 63. s. 13 

So also government may proceed against non- 
jurors either on tlie statutes of pra-munire or 
on the modern and milder statutes. 69. s. b 
By 13 Car. 2. c. 1. members of corporations 
must have received the sacrament within one 
year before their election. 367 

But by 5 Geo. 1. e. 6. such election is good not¬ 
withstanding the omission of receiving tlie sa¬ 
crament. ih. 

By 11 Geo. 1. the oaths shall be taken before the 
person who presidas at the election of coqio- 
rate officers. 370 

To refuse to elect the person nominated by the 
king to a bishoprir is pramunirc. .'>4. s. 22 
Ifeitlier of the universities neglect to elect a incui- 
ber in the jilace of one disqualified by not 
taking the oath, &c. the king may apjioint. 70 

• EMBEZZLEMENT. 

By 31 Eliz. e. 4. if any person having the char] 
ofttie king’s stores, shall embezzle the same to 
the value of 20*. heshall bfe guilty of felony. 50 
By 22 Car. 2. c. 5. the bciietil of clergy is taken 
from this oflfence, but restored by 4 Geo. 4. 
c. .9. ib. 

By 3 and 4 Will, and Mary, c. 9. if any person 
shall take away the furniture of their lodging, 
with intent to embezzle it, they shall sutler as 
in case of felony. * 153 

By 21 Hen. 8. c. 7. if any servant shall embezzle 
his master’s jewels, money, goods, &c. in¬ 
trusted to his care, to the amount of 40*. he 
shall be guilty of felony. (Fide Larcemy.) 

155 

By 15 Geo. 2. c. 13. if any officer of the bank 


shall embezzle any part of the property in¬ 
trusted to his care, he shall suffer death with¬ 
out benefit of clergy. 160 

By 5 Geo. 3. c. 25. servants of die post offices 
embezzling any letter or packet, or bag of let¬ 
ters, containing any security for money, shall 
suffer death without clergy. 162 

EMBRACERY. 

Embracery is a corrupt attempt to influence a 
jury in their verdict, although no verdict is 
given. 466 

J’articular instances of this offence, and the man¬ 
ner ill which it is punished. 466. 470 

ENEMY. 

No persons can be guilty of an affray by assem¬ 
bling and arming in order to oppose enemies. 

489 

ENGINES. 

See Hioii Treason. 

By 9 Geo. 3. c. 29. to burn, destroy, or damage 
any engine for drawing water from collieries, 
is transportation for seven years. 335 

ENGROSSING. 

'Tlic m.inner in which' forestalling, engrossing, 
and regrating, were treated by the common 
law, and by statute, previous to 12 Geo. 3. 
c. 71. 644. 650 

ENLISTING 

In foreign service, a mi.sdcmeanor. 47 

ENTRY. 

Sec FonciBi.r, Entry, Bcroearv. 

The words fregit et intravil are both essentudly 
necessary in an indictment for burglary; and 
both must be satisfied. 130 

Any the least entry, either with the whole or 
with hut part of the body, or with any instru¬ 
ment or weapon, will satisfy the word iatro- 
vit; as if one do but put lus foot over the 
threshold, or his baud, or a hook, or a pistol, 
within the window. 132 

But the entry made, or thing introduced, must 
he for the purpose of committing felony, ib. 

Tlieroforc an entry made with an instrument for 
the purpose of breaking, and not for tlie fislo- 
tiious purpose, is not such an entry as will 
satisfy the word intravit. ib. 

.\n actual entry in all cases is not necessary. *6. 

An entry obtained by fraud or collusion is suffi¬ 
cient. 131. (N) 

ENTAIL. 

TIic forfeiture of all lands and tenements by 16 
Rich.2. c.b.for preanunire, extends not to land 
entailed after the death of the offender. 59. s. 48 

ERASURE. 

Erasing the name of one man out of a patent, 
and putting in4liat of another, or any artificial 
removing of the true writing altogether new, 
&c. from wy instrument to which the seal is 
affixed, is not within the statute of treason as 
counterfeiting tlie king’s great and privy seal. 

20. s. 52 

By 11 Geo. 1. c. 9. to erase or alter a bmik note. 
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or any indorsement, Sec. thereon, 
vridiout clergy. 

See also 45 Geo. 3. c. 89. 


See»HoMiciDG. 


ESCAPE. 

Execution. 


An officer mayjustity homicide of a prisone 
who resists, being retaken upon an escape, 
without giving back at all. 82. s. 18 


is felony But notwithstanding the words ipsoJbetOf there 
27. muse be either a precedent conviction at law, 
280 transmitted to the ordinary, or else the excom¬ 
munication must be declared in the spiritual 
court, on proof of the offence there. 493i s. 26 
Quarantine. Excommunication must always appear judicially, 
prisone otherwise there can be no absolution, ih. s. 27 


without g^n^back at al * m ^ , EXCUSABLE llflMICIDE , 

By 45 Geofa. cflO. if any person shall escape Excusable homicide is either per tnforiumum or 

out of the house, lazaret, or place appointee ^ i. 

for the perforinanre of .pw^,Ume, ho .shal i>F-..m;.yuM is by m.sadventure,^ere a 

.. ^ * * .. -ixoti 111 rlriiximA lOwTiil o/ir wiinritiT 


suffer dekth without cleroy. C84 act, without asr^juqj. 

ous intention, happens to Kill anotlier, i6. s. 1 
KTCH I^G. As where the head of a hatchet dies off and kills. 

Etching bank plato.s. 279. 280 ^ ^ p**;^*^ 

EVIDENCE. nms over a child. ib. 

a iTr Or where a workman, after proper notice, flings 

fe ITS css. timber from a house, &c. ih. s. 4 

In se ixfmdmdo, and manslaughter, the .special Or where death ensues from moderate correc- 

matter ihall be given in evidence on tlie fune- (ion, Ac. ib. s. 5 

ral issue. 80 Or where an arrow glanc^'^and happens to kill. , 

So also in homicide by mi-sadventure, 88 ib. s. 6 

To dissuade, or endeavour to dissuade, a person Or where death happens in playing at foot-ball, 
from giving evidence against a person in- ib. s. 7 

dieted, is a contempt of cbtirt. 64 Or where one kills another in fighting at harriers 

Refusing to give evidence before a jury concern- by the king** command. ib. s. 8 

ing a crime is a contempt of the king’s prero- Or where the gun of a stranger attending a 
gative, for which the Court may impose an game-keeper, who is warding off poachers 
immediate fine. ib. from the ground of a third person, and the 

Op41iuig'*ihe evidence to the jury in favour of gun accidentally goes off and kills one of the 
one of tlie parties, is .said to be a species of poachers, for the duty of the game-keeper will 
maintenance. 455. s. 6 authorize the trespass of the stranger. 86 

A borrower shall not be admitted an evidence Sc ncFi'.Mn.Mio is where one who has no other 


against an usurer, until he has paid off tlr 
whole debt. 622 

But the borrower is a good evidence to prove tin 
repayment of the money, and also theusuriou 


pos.sible means of saving his life from the force 
of a sudden attack kills the person by whom 
he is reduced to such an inevitable necessity. 

87. s. 13 


contract. 


622. s. 73 And he who, on an assault, retreats as far a.s 


Evidence of a loan of goods will not support ar safety will permit, aud then kills his assailant, 

information foi usury for the loan of Money is judged to act upon unavoidable necessity. 

622 ib. s. 14 

EXCLSl"’ So al. o, if his .“dilation be such, either from the 

A man may be bound to good behaviour for violence of the assault, or from the nature of 
accusing justices of ignorance of the excise ^®beat without en- 

laws. 486. (N.l) dangenng his hte.. ih. 

xruNry NAT And thouQU 116 wound th<’ assauaiit in retreat- 

EXCOMMUNICATIDN. hj,„ ^^ortal wound, till 

By the common law, an excommunicated heretic his furtlier retreat is stopped, it is only se de¬ 
may be imprison^ by die writ excommunicato fendendo. tb, s, 15 

capiendo. 3.55. s. 1 An officer resisted in the execution of hiS(diity, 

By 3 Jac. J. c. 1. every popish recusant convict and a private jicrson h-’oniously attacked on 

shall stand disabled, Lc. as persons excom- the highway, may justify the killing without 

municated, to all intents and purposes. 387 giving back at all. ib, s. 16 

But tiiey cannot be apprehended upon excoin- And it is said, though even he who gives another 
municate capiendo. 388. s. 6 the first blow, without malice, and afterwards 

By 5 St. 6 Edw. 6. c. 4. whoever shall smite or do what he can to avoid killing liim, is not 

Uy violent hands upon anoUior in a church or guilty of felony .—Sed quare. ib. s. 17 

tdiuTchyard shall tpso facto be deemed ex- Homicide per iifortunium and defendendo 
commuhicate. 493. s. 25 are not felonies, were always bailable by the 

And i^oever shall maliciously strike another Kinffs Bench, &x. and never punishable with 
with any weapon in a church or- churchyard, the loss of life. 79. s. 20 

or draw the same with intent so to strike. They are not bailable hyJustices of the peace, 
shalVon conviction as the statute directs, have but the offenders must be committed till the 

. Oh^ of his ears cut off, and stand ipso facto next assizes. 88. s. 23 

excpmmuitScatcd. ifr.’s. 20 ITiese offences cannot be justified by special 

pleading. 
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pleading, but the special Matter ntay given taining money^colentrably, where iiOne,'or aot 
in evidence on not guilty. 8S. s. 25 so much, is due, or where it is not yetdoe. 4t8-. 

JS die offender be acquittra of the indictment, No fees Shall be ^en but of thfe kin^ by anif- 
or found not guilty on a special verdict, he officer concerned in the ^ministration or 
shall be discharged upon bail, and forfeit his edition of justice, &c. if- «• 2 

goods. ib. A prescription by a clerk of the market, ciakning 

But that by removing the record by certiorari fees for the view of weights and measures, is 
into chancery, he shall be pardoned of course, void. ‘ft* 

without waiting for the king’s warrant. ib. The danger of oppression from officers* ancient 

* fees, as the bar fee by the sheriff, 8tc. which 
EXECUTION. • they claimed. 419.8. 3 

.r:-' • , , An enumeration of tlie statutes by whidi their 

On tWisOnviction of an infant within tlie years fggg settled. (N) I 

of discretion, for a capital offence, the judges Officers guilty of extortion, who take other fees 
will, in discretion, respite the execution in jjjgy allowed. ^ 

order to procure a lairdon. 4. s. 8. ^ promise to pay them more than they are in- 

Ijf the common pleas, dh an .appeal of death, or titled to take is void. 

' justices of the peace on an indictment of trea- jt j* extortion to oblige an executor to prove a 
son, award execution, and the execution is ^ill twice over, and to take fees thereon; or 

accordingly done, tlie judges who award, and to procure a gratuity to become bail for a pri- 

the officer who executes, are guilty of felony, goner; or to arrest a man and procure a re- 

, 80. s..5 le,asc; or to obtain money from a prisoner by 

,But in trespass, if the justices of peace anaign ;,„y ggjour of office. ib. (N) 2 

for felony, and award excciKion, the justice It is extortfiSn for a miller to take more than is 
only, iuid not the officer, is guilty. ib^ s. 6 i,y c„stom; or for a commissary to tedte 


Execution roust be done by the lawful officer. 

ib. s. 7 

If a private jiorson do exneution, or if the proper 
officer himself do it witliout lawful command, 
it is felony. ib. s. 9 

The execution must be pursuant of, and war¬ 
ranted by the judgment; therefore if a .sheriff 
behead a man where that is no part of the 
sentence, he is guilty of felony, f 81. s. 10 1 
The king cannot vaVy the'execution so as to ag¬ 
gravate the punishment. ib. (N) 1 

How homicide, m execution of public justice, is 


more than his ri^ for absolution; or a ferry¬ 
man for fnrryin^^or to force an exorbitant, 
price for places at a fair; or in an under-she*' 
riff to refuse execution of process without his 
fees; or to take a bond for them; or for a co¬ 
roner to refuse a view! 

Extortion, by the common law, is piinBnabte 
with deprivation, fine, and imprisonment. 
And by the statute of Westminster, the offen¬ 
der shall yield twice as much as he takes. 420 
Tlie indictment or information must state tiie 
fact particularly. ib- (N) 


justified. ib, jjjp sessions may try the indictment. *6. (N 

If a convict becomes non compos after conviction, action lies for the double value. ib. (N) 
he shall not lie exeeuterl. 3. s. 3 proof of the smallest possible taking is sufficient; 

for it is the taking, and not the contract, which 
EXPdllTATION. constitutes the crime. ib, (N) 

.See .SSri.ooi.iMi. Aiders are principals, and Uie offence maybe 

Penalty for exporting wool. .5.51 to 586 laid in any county. 

By 19 Geo. 2. c. 34. and .52 Geo. 3. c. 143. ifj EYRE, 

any persoas armed, to the number of three, .,, • l. . 

shil be assemblal to assist in Die illegal ex-1 25 Edw. 3. c. 2. it is high treMon to sto 

portatioDof wool, or shall rescue, &e. or if thejusticesmeyreorjusticesofas^eMsigniri 
any perser. shall Ime his face disguised, when 
* passing with such goods, or shall obstruct the ,, 

Seizing, &c. he shall be ^ilty of felony with- not attempt to ki l them, or the actual 

• ® •' - _wmiTinmcr iinl^ce will am 


out clergy. _ 665 & 668 (N) 

Exporting of bullion. ' 37 to 41 

If any broker, not a goldsmith or refiner, shall 


wounding, unless death ensue, will amount tb ' 
this crime. ibi 


FAIRS. « 

buy or sell suiy bullion, or molten silver, he By 5 & 6 Edw. 6. c. 9. to break open a btwOl 

XT j 1 . • or tent in any market or fair, the owner, his 

No bullion to be entered or shipped, but in the being foerein, is felony without 

name of the true owner, proprietor, or impor- clergy 5108 < 

ter, on pain,of forf^ture. 39 By 27 Hen. 6. c. 5. no fair shall be held oi^ ■ 4 

EXPORTING TOOIJS. principal festivals. Good FJrid^, or ^ gny . 

_ , , Sunday, except the rairs m harvest 358 

The several statutes creating the offence of ex¬ 
porting tools enumerated. 595.613 FALSE NEWS. , 

EXTORTION Spreading felse news is an indictabit offence^j 


Is any oppression, but especially an officer ob- 


.4V. 
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FALSE TOKENS. j Money» delivered in consequence of an oath 

See Cheat. compelled by fear is robbery. 213. s. 1 

D Tj o . ^ I 1 . ,. • . Fear is the distinraishine .ingredient between 

By 33 Hen. 8 c. 1. falsely to obtain the property ,„bbery and other larcenies. 214 

of another by means of any privy false token Therefore if the fear be exerted subsequent to* 

TA'n f , • f 1 ♦ V oin *^'6 tukmg, it is larceny, but not robliery. 

WTiat shall be considered aprivy Cilsc token. 320 ° •' ^ y 

FAME. Mhere no fear is impressed for the purpose of 

„ „ ^ T. t . • • /. obtaining the property. ih. 

By 34.Edw. 3. c. 1. justicc.s of toucc aie em- fj^t it is not necessary that the fact of actual fear 
powered to nstrain and take (inter aha) of| should either be laid in tlic indictment or 
all them tliat be not oj good fume sufficient proved upon live trial. ,ib. s. 8 

T. their go(^ behaviour. IS.*} of such acts as may reasonably be snp- 

It has been lliought that this means only such as posed to ('xcitc fear and apprehension in the 
arc dejamed and justly suspected of an inteii- sufficient, if the party parts 

tioii to break the peace. ib.s.i witli hisinoney iindertheinfliienceofthcm. 215 

But evil fame as properly includes persons of| j.'q^ in odium siioliatoris the law will presume 
scandalou.s behaviour in other respects as ft.ar where there appears a just ground for it. 
those who give suspicion of their readiness to 
break the peace. ib. 

Therefore for those causes of scandal which give 
a man a had fame, as being contra lionoH mo¬ 
res only, may be bound to his gowl behaviour, ib. 

And also all jiersons whose misbehaviour may 


reasonably be intended to bring them within 


215. s. 10 

How fear is properly expre.ssed in an indict¬ 
ment. ib. 

FEl.O DE SE. 

Ill what casi's a men shall be said to be felo de 
se. ' 77 


the meaning of persons of evil fame, the great! *'^**'^* forfeit for tl i offence. 78 

latitude of which leaves it to the judgment of t-t. , riiuy 

the magistrate. ib. _ _ 

A libel is any malicious defamation expressed Capital offences, by the coininon law, come gc- 


in any manner so as to be generally under¬ 
stood. 542 

FARTHINGS. 

See IIacf-penky. 


nerally under the title of felony; which signi¬ 
fies quodlibet crimen fetlcoanimo perpetratum. 

c. 7 

It can be expressed by no periphrasis without 
the word,/cfowtVe.’ 71.s. 1 


It is not high treason to coin or counterfeit brass included in tiigh treason; and a par- 

fartlvings. 20. s. 57 n‘m nf felony pardons treason, it the worn 

To alter a faithing with intent to make it pa.ssl i’c omitted. ib. s.i 

for a sixpence is high treason. 26! always accompanied with an evil intention. 

By 15 Geo. 2. c. 28. whoever shall coin or coun- 


tcifeit any brass or copper money called a 
halfpenny or farthing, their aiders, Ike. shall | 
suffer two years imprisonment, and find surety' 
for two years more. 44 

By 11 Geo. 3. 

terfeit a halfpenny or a farthing, his aiders,! 


72. 

mere mistake 


It shall not be imputed to 
mi.s-aniniadvcrsion. ib. 

<\ncicntly the bare intention to commit felony 
was considenxl as felonious. ib. s. 2 

C.40. who-.'.er shall coin or coun- "'nt now fclonji .shall not be imputed to a bare 

I intention to commit it. tb. s. 3. 

Sic. shall be guilty of felony. ' 46. s.26V»nt die party may be very severely fined for 

Whoever shall buy, sell, take, receive, or put off ncli an intention. «'• 

any counterfeit cop[)er money not cid in 


piece.s, for lower than its nominal value, .siiall 
be guilty of felony. 44 

FAST DAYS. 

By 2 & 3 E<lw. 6. c. 19. and 5 Eliz. c. 5. it is 
made jjenal to affirm that any eating of fish or 
forbcaiing of fle.sh mentioned tlierein is neces- 
•sary to salvation, or that it is the .service of 
God. 365. s. 34 

By 27 Hen. 6. c. 5. no fair or market .sliall In 
held on the principal fast days, except tlie fair 
Sundays in harvest, on pain of forfeiting the 
goods exposed to sale. 358 

FliAll. 

See RoBBiny. 


Where a statute deerres an offence to undergo 
judgment of life and member, the offentv be- 
oomns a felony, though that word btsomitled. ib. 
Bui felony shall iiol he implied from any doubt¬ 
ful or ambiguous words in a statute, ib. s. 0 
Where a statute maki s a second ofleuce felony, 
or subject to a heavier punishment than the 
first, it must be after conviction. ib. 

What shall be incidentally implieil in every' st.a- 
stute which makes an offence felony. 73 
If one commit an ott'ence made felony by statute 
and the statute be repealed, he cannot be pu¬ 
nished for the felony. ^ ib- 

FFXONIOUS HOMICIDE, 

See Muedeb, MANStAUcuTEii. 

That without malice is called manslaughter, and 
sometimes chance medley. 89. s. 1 


Larceny from die person by putting in fear is This is such a killing as happens upon a sudden 
called robbery. 212 quarrel, or in the commission ol an luilawful 

act, 
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act, without any deliberate intention of doing 
mischief. 89 

There can be no accessaries to manslaughter, 
becaiise it must be done without premedita¬ 
tion. ib. 

FEME COVERT. 

A feme covertj favoured in respect of her hus¬ 
band’s authority over her, shall not be pu¬ 
nished for committing a bare theft in company 
with or by coercion of hCT husband. 4 

This exemption extends to burglary and perhaps 
to robbery. 4. (N)7 

A feme covert shall not be deemed au accessary 
to a felony for receiving her husband who has 
been gitilty of it. 4. s. 10 

Hut if A feme covert commit a theft of her own 
voluntary act, or by the hare command of her 
husband {quare), or be guilty of treason, mur¬ 
der, or (quare) robbery, in company with or 
by coercion of her husband, she is punishable. 

4. S.11 

Or if she receive stolen goods without her hus¬ 
band’s privity, or if he, knowing it, disclaim: 
hcr,she may be puui.shod as accessary. t7),(N)7 
A wife may be indicted together and condemned 
to tire pillory with her husband for keeping a 
bawdy-house. 5. s. 12 

GeneraUy a feme covert shall answer for any of¬ 
fence not capital. s. l.'t 

If the offence be of a nature which she may com¬ 
mit alone, the husband need not be joined in 
the indictment, jirovidedhe Is no way privy.. 
Hut for a forfeiture, the hhsband may be mad 
liable by joining him ih the prosecution, ib. 
Tlie husl).and is not liable to pay a forfeiture re¬ 
covered against his wife upon an indictment. 380 

FENCE.S. 

Ry 6 Ceo. 1. c. 16. to destroy fences round 
woods or plantations is three months’ correc¬ 
tion, and the parish liable to the damage. 323 
By 16 Oco. 3. c. 30. to destroy the fences of deer 
parks is transportation. , 326 

By 9 Geo. 3. c. 29. to destroy fences of waste 
lands inclosed, transportation. 327 

FEIGE NATURA:. 

Larceny may be rommitted of animals/i!r<c na- 
turtc, if they be fit for food and reduced to 
tamencs?, and known by the offender to be so. 

149 

* FIRE ENGINE. 

By 9 Geo. 3. c, 29. to damage or destroy any 
fire engine belonging to any colliery, on con¬ 
viction within eighteen months, incurs a pe¬ 
nalty of transportation. 333 

FISH. 

'The offence of steali^ fish 190 

Regulations inspecting the preservation, sale 
and importation of fish. 634. 638 

FINGER. 

Cutting off, or disabling, or weakenini a man's 
hand or finger, is esteemed a maim. 107. s. 2 
It is punishable with fine and imprisonment, ib. 
By 22 & 23 Car. 2. c. 1. to disable any limb or 


member, with intention to maim and disfigure, 
is death without clergy. 108. s. 5 

Cases on this statute. 109 

FOOTWAY. 

See Nuisan’ce, Highway. 

Tliere arl^hree kinds of ways: 1st. a footway; 
2d. a pack and prime way, which is both a 
hoi:ge and a foot way; 3d. a cart way. 698 

A nuisance in a footway is punishable at the 
Jeet. ifr. 

FORCIBLE ENTRY AND DETAINER. 

By common law, a man, witliin proper time,' 
might reg.rin his possession by force; and he 
limy now justify the re-taking of his goods 

wrongfully withheld. 495 

But such a repossession of lands is now re¬ 
strained. ih. 

On an action for a forcible entry, if the defend¬ 
ant proves his title to the lands, &c. he shall 
not pay damages to the plaintiff for the force} 
but he may be punished as a disturber of the 
public }>eacc. ib, s. 3 

Indictment lies at common law for a forcible 
entry; but the actual force must be chareed. 

ih. (N) 1 

By 2 lalw. 3. if arms which strike a terror are 
used in making the entry, tlie persons autho¬ 
rized hy that statute may seize the arms and 
imprison the offenders; but they -cannot re¬ 
state the parly injured to his {H)ssession.496. s. 5 
By 5 Rich. 2. c. 7. whoever shall make entry 
into lands, with strong hand, and with multi¬ 
tude of people, shall suffer imprisonment. 

ib. s. 6 

By 5 Rich. 2. c. 2. justices, with the power of 
the county, may commit such as hold forcibly 
after an entry made. ih, s. 7 

And he shall make a record of the fact, which is 
not traversable, because he acts not as a mi¬ 
nister, but as a judge. 497. s. 8 

He m.ay also assess the fine for the offence, ih. 
But the commitment must be upon a view of tlie 
fact, or for want of finding sufficient sureties, ib. 
If the parly traverse the entry, or Uie force, or 
plead three years possession, the justice may 
summon a jury and try tlie traverse. ih. 

By 8 lien. 6. c. 9. justices are empowered to 
examine the offence, and put tlie party intitled 
into full possession. ib. s. 9. & 10 

For which purpose they may direct tlie sheriff 
to impannel a jury, eacli having 40«. a year. 

498.8.11^ 

I’enalty on jurors or sheriffs neglecting their 
duty. ih. 

This power extended to all magistrates, ib. s. 12 
But this power shall not extend to dispossess 
those who have had possession for three years. 

ib. s. 13 

By 31 Eliz, c. 11. tills security confirmed, &c. 
the party ntiay allege the three years peaceable 
occupation in bar of restitution. But the fact, 
on being traversed, may be tried by the jus¬ 
tice, who may award costs, &c. ib. S. 14 
If a lessee or copyholder be ousted, and'the les¬ 
sor, or lord, disseised, restitution to the lessef, 
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or copyholder, is a reseisia of the fre«;^old. 

499. s, 15 

By 21 Jac. 1. c. 15. the Court may grant resti¬ 
tution to termors, copyholders, tenants by 
ekgit, statute merchant and staple, ib.s. 16 
Quterc, If a tenant by the verge be within the 
statute. ' ib. s. 17 

A lessor wIki ejects his lessee, and is tlien for¬ 
cibly put out of possession, is not within any 
of the statutes. 499. 3.17 

But in either of the last cases, the justice may 
remove the force and commit the offender. 

ib. s. 18 

What shall be esteemed an entry. ib. s. 19 
The bare trespass by a pretender to the lands, 
although anned, &c. unless he actually claim 
by circumstances of force and terror, is not an 
entry. .WO. s. 20 

Aiders are principal offenders, although they do 
not actually enter. ib. s. 22 

One who continues forcibly, under a defeasible 
title, against him who has a right of entry, is 
witiiin the statutes. ib. s. 23 

But not one who barely agrees to a forcible en¬ 
try made to his use. ib. s. 24 

What entry is forcible. ib. s. 25 

It must be with actual violence and terror; not 
.such as the law implies in trespass. 501 ■ s. 26 
What degree of violence is nece.ssary. ib. 

What circumstances will amount to terror. ib.s.21. 
What ovT > ■ seb shall bC-.adjudged forcible. 502 

s. 30 

A forcible entry or detainer may 1)e committed 
upon ecclesiastical possessions, as well as upon 
temporal, or incorporeal hereditaments, for 
which entry will lie; but not upon a way or 
easement. 502 

Who may be guilty of this offence. 503. s. 32 
What ought to he the form of a record, upon the 
statutes of forcible entry. 503. .507 

Of what kind of possession restitution is to be 
awarded. 607, 508. s. 46 

To whom and in what ntanner snch restitution 
ought to be made. 508. ib. 

By whom and in what manner such restitution 
may he awarded and given. 508. s. 49, &c. 
IIow restitution should be barred by a continu¬ 
ance of possession for three yeais. 509. s. 53 
For what otlier causes such restitution may be 
stayed. 511. s. 58 

How such a restitution may be superseded be¬ 
fore it is ev..cuted. ib. s. 61 

How such a restitution may be set aside after 
it is exaaited. 512. s. 63 

fOnCIBLK MARRIAGE. 

By 3 Hew. 7. c. 2. whoever shall take a maid, 
widow, or wife, against her will, tlieir abettors, 
prbeurers, and knowing receivers, shall be 

reputed principal felons. 123 

Deciskois on these statutes 124,125 

FOREIGN PRINCE, 

See Enmstikg. 

Serving a foreign state. 47 

Summoning a man to appear and defend himselfl 
before a foreign prince, was anciently high' 
treason * 7 


And writing letters to a foreign prince^ inviting . 

him t<( invade the realm, is now high treason. 9 
It is so high an offence to gnfor the interest of 
a foreign prince, that it is criminal to do any 
thing which ms^'incline a man so to do. 

65. $. 3. 

FORFEITURE, 

If the wife incur tlie forfeiture of a penal statute, 
the husband may be made a party to an action 
or infonnation for foe same. 5. s. 13 

An offender executed by virtue of the writ de 
haretico canburi'ndo, forfeits neither land nor 
goods. 335 

The limitation of a forfeiture to foe crown, in a 
statute, is mere surplus. 379. s. 33 

Whether a forfeiture is saved by foe death of foe 
party within the time limited for foe payment 
of it. 367 

What shall be forfeited by felo de se. 78. s. 7 

The forfeiture is saved by a pardon before inqui¬ 
sition found. 78 

After inquisition, foe forfeiture shall relate back 
to the lime the mortal wound was given, ib. 
Nothing shall be forfeited as a deodand unless 
foe parly die within a year and a day. 75. s. 7. 
But if he die within the time, the forfeiture shall 
relate back to the time of foe wound. 76 

FORGERY. 

Forgery defined. 263. (N) 1 

Foigery of franks. 291 

Forging a testimonial of jasticc of jicace, 287 
Forging of post fines.' 290 

Forging marriage registers. 688 

Forging of stamps on silk, paper, callicoes, and 
silver ]jlale. 284, 287 

Forging the signature of tlie accountant-general. 

280 

Forging the seal of foe South Sea Company. 282 
Forging East India bonds. 283 

Forging wifo intent to defraud a proprietor of 
stock. 268 

Foi-ging Medito'-ranean pa.ss. 290 

Forging wifo intent to defraud seamen of their 
wages. 292 

Forging with intent to defraud the London As¬ 
surance Company, Royal Exchange Assurance 
t.ompany, and foe Globe Assurance. 283 
Forging with intent to defraud the Guvernor and 
Company of llic B^nk of Eiigland. ,275 
Decisions on this siiecifts of forgery. ^ 281 
Forging of wills, bonds, bills, notes, receipts, 
and orders for payment of money or delivery 
of goods. 298 

A variety of judicial decisions on subjects of 
forgery. 300 to 312 

Forgery of bills of exchange of foreign states and 
corporations. 310 

Foi^ety of records. , 266 

Forgery of documents relative U/ public fonds. 

268 

Forgery of notes and other securities of foe Bank 
of England, and other public companies. 275 
Forgery of stamps. 284 

Forgeiy of official papers, securities and do¬ 
cuments. 287 

Forgery 
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Forgery of private papers, securities and docu' 
ments. * 29t 

Forgery is either by^the common law or statute. 

i c. 21. p. 26r 
At common law, it consists in' falsely and fiau' 
dulently making or altering any matter of re¬ 
cord or any other authentic matter of a publu 
nature: as a parish register, any deed, or will 

2C3. s. 1 

The punishment is fine, imprisonment, and an) 
corporal puni.shment. • ’ ib. 

If a man make a feoffment i^o one, and after¬ 
wards make a feoffment to another of the sami 
lands, of a date prior to the first, it is forgery 

264. s. 2 

So also if he had passed only an equitable in 
terest. ib. s. 2 

If a person, in drawing the will of another, in 
seii legacies of his own head, it is forgery. 264 
If one finding another’s name at the bottom of a 
letter causes the writing to be cut ofli and s 


portance, may become the subjects of ibigeiy. 

' 265. s. 8 

So alsotnay a privy seal, a license from; the Oh 
ehequer to compound a debt, a certificate of 
holy orders, and a protection from a paal»> 
ment>man. a. s. 9 

It is unq^tionable that a man may be guilty at 
common law by forging a deed: and most 
probably by forging a will; but , this is not 
settled. ib. a, 10 

It is laid down generally, that the coimterfeiting 
otlier writings of an inferior nature is not pro¬ 
perly forgery {vide (N) 263). 266. s. 11 

The distinction is, that Uie counterfeiting of wri¬ 
tings of an authentic public nature is in itself 
criminal, whether any third person be actually 
injured thereby or not; but that the counter¬ 
feiting of other writings of an inferior and pri¬ 
vate nature is no crime, unless some one re¬ 
ceive a prejudice thereby. tft. 


general release to be written over the name 
and then takes off the seal and fixes it to the 
release, it is forgery. ib 

To insert in an indictment the names of those 
against whom in trutli it was not found, is for- 
^ gery. ib. 

So also to make any fraudulent alteration of the 
form of a true deed in a material part of it. 265 
As by making a lease of the manor of Dale ap¬ 
pear to be a lease of the manor of Sale, by 
changing the J) into S. ib. 

Or by making a boqd for ,£600 appear to be for 
£5000, by an additional cypher. ib. 

Sir Edward Coke's opinion, that a deed so alter¬ 
ed is rather/ii/se tlian forged, controverted, 
and denied to be law. ib. 

For forgery does not so much consi.st in counter¬ 
feiting Ihe hand and seal, as in endeavouring 
to give an appearance of truth to a mere de¬ 
ceit and falsity; and by force of such falsity, 
to give it an operation which in jastico it ought 
not to have. • ^ ib. s. 2 

But a man who writes a deed in another's name, 
and seals it in his presence, and ^ his com¬ 
mand, is not guilty of tliis offence. ib. s. 3 
Neither shall an oblig^ee be punished for forgery 
who erases die word libris and inserts marcis; 
for it is a]pne prejudicial to himself, ib. s. 4 
But if it should appear that this alteration was 
to ^irejudice a third persqn, it is forgery; and 
othetwise it is a misdemeanour. 265 

To write a will officiously is nbt forgery, although 
tlie testator becomes non compos before it be, 
brought to him; for it is not writing without j 
privity, but giving an instrument a false ap¬ 
pearance, that constitutes forgery. ib. s. 5 
Non-feasance, as by. leaving a legacy out of a 
will, is not foi^ery- 'J’ ib. s. 6 

But perhaps otilerwise if the omission of one be¬ 
quest cause a material alteration in the lirnita- 
Uon of a bequest to another. ib. 

It i.s not material whether the forged instrument 
be made in ^nch a manner that ift it were in 
truth what it is counterfeited for, it would be 
of validity or not. ib. s. 7 

All matters of record, from their high ^hblic im -1 


OF roncEnv by statutes. 

By 5 Eliz. c. 14. whoever shall falsely foige any 
deed, charter, or writing sealed, court roll, or 
the will of any person in writing, to the intent 
that the estate, or freehold, or inheritance, to 
any lands, tenements, or hereditaments, free¬ 
hold or copyhold, or the right, title, or interest 
of any person therein, shall be molested, 8tc. 
or shall knowingly utter the sam e with the 
like intent, on conviction, by aSffflOTda¬ 
mages to the party grieved, shall pay double ' 
costs aud damages, be set in the pilloiy, have 
his ears cut off, his nostrils slit and seared, 
forfeit all the profits of his lands, and suffer 
]H*rpetual imprisonment. 298 

hit the uttering shall not extend to any attorney, 
lawyer, or counsellor, who shews such deed in 
evidence for his client. 299 

'Vnd if such forgery he of any charter, deed, or 
writing, with intent to claim any estate or in¬ 
terest for a term of years in any premises not 
being copyhold—or any annuity in fee-simple, 
fee-tail, or for term of life or years—or if such 
forgery be of any obligation, bill obligatoiy, 
acquittance, release or dischsxrge of any debt, 
account, &c. of any thing personal, the offend¬ 
er shall pay double damages, &c. and be set 
on the pillory as aforesaid, have one of liis 
ears cut off, and suffer imprisonment for one 
year, &c. ib. 

ind whoever shall be convicted of any of the 
said offences a second time, he shall be guilty 
of felony without benefit of clergy. ib. s. 14 * 
All justices of oyer and terminer and assize have 
jurisdiction over this offence. i5. s. 15 

A false customary of a copyhold manor is within 
the first branch 8f this act. 300. s; IT" 

So also is a lease for years, or a grant of a rent- 
charge for years in the name of one who is 
seised of a freehold or inheritance, ib. s. 18 
The second branch of the act means only such 
forgeries as relate to an estate or inter^t in 
esse before. ib. 

A will of one possessed of such estate, mentioor 
ing a bequest thereof is within the second 

branch, 
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branch, although the wills are not mentioned, trees, poles, thorns, quicksets, &c. is liable to 

‘ 300 s. 19 the sime punishment. 325 

The forgery of a lease of lands in Ireland is not 9 Geo. 1. c. 22. to destroy any trees planted 
at all within the statute. ib. s. 20 in any avenue, or growing in any garden. 

Nor is a deed containing a gift of mere personal orchard, or plruitation, for ornament, shelter, 

chattels. tb. s. 21 or profit, is felony witliout clergy (but clergy 

But a .statute merchant, or a recognizance in na- restored by 4 Geo. 4. (N) ). 327 

tore of statute staple, are within the meaning By 6 Geo. 3. c. 36. whoever, in the night, shall 

of the word obliguthn .—But a statute stapl damage or destroy any timber tree, ite. or 

itself is not, for it does not require a seal. xdy shrub or plant, of me value of Ss. See. See. 

ib. s. 22 shall’ be transported for seven years. ib. 

To publish a deed, after tw/l>rraa<ion of its falsity. By 6 Geo. 3. c. and 13 Geo. 3. c. 33. who- 
is an uttering within tlie act. ib. s. 23 ever shall deface or damage any timber tree. 

The double damages {vide eupra) shall be go- in any of the king's forests, shall forfeit £20, 
verned by the penalty, and not by the true See. for the first offence; £30, Sec. for the se- 

dehl appearing in the condition. 301. s. 24 cond; and for the tli^d, be transported for 

A second conviction for a forgery of a different seven years. 328 

nature from die first, will make the offender By 13 Geo. 3. o. 32. whoever shall steal or de- 
guilty of the felony. ib. s. 25 stroy any turnips, potatoes, cabbages, par- 

Ihe prosecution must strictly pursue the words snips, pease, or carrots, growing in any gar- 
of the .statute. ‘ ib. s. 26 den; or by 31 Geo. 2. c. 35. any madder 

But an indictment setting forth that the writing roots; shall forfeit 10*. 168, 169 

was indented, without adding it was sealed, is By 25 Geo. 2. c. 10. whoever .shall break into 
suHicient. . ib. a black-lead mine, or being there, shall steal 

A verdict finding de iransgresaione ct forgeria any lead, cawke, &c. mtty be transported for 
prxdiclue prout superiu$ indictamento suppa- seven years. 170 

nitur, is sufficient. ib. By 4 Goo. 2. c. 32. and 21 Geo. 3. c. 68. who¬ 

ever shall break, with intent to steal any lead, 


FOUNICATION. 

All open lewdness, grossly scandalous, is punish- 
abkvkj'.the temporal judges, by fine and im¬ 
prisonment, &c. 358 

FOREST. 

If tre.spa.S3ers in any forest, &c. will not render 
themselves to the keepers, they njay be slain 


iron bar, iron grate, iron pallisadoes, or iron 
rail; or any copper, brass, or bell-metal uten¬ 
sil, or fixture, being fixed to any dwelling- 
house, &c. &c. he may be transported for 
seven years. 171 

Decisions on the above statutes. 173, 174 


GAMING. 

by force of tlic statute de mdle/actoribus in ^11 common gaming-houses are indictable as 
parcis. 81. s. 15 nuisances. 693. s. 6. 

FORTUNF.-TELLERS. By 10 & 11 Will. 3.c. 17. all mischievous games 

called lotteries, by (inter alia) dice, lots, 
cards, &c. are declared nuisances, and who¬ 
ever shall keep such lottery shall forfeit £500, 
&c. , " 733 

By 9 Anne, c. 14. s. 8. to a.s.sault and beat any 
person on account of monies won by gaming. 


By 9 Geo. 2. c. 5. whoever shall undertake to 
tell fortunes, or pretend by crafty science to 
discover stolen goods, shall be imprisoned forj 
one year, .stand four -iines in the pillory, and 
find surety as tlie court shall Ihink fit. 3.57 
By 17 Geo. 2. c. 5. all jugglers, fortune-tellers, 
&c. &.C. shall be deemed rogues ami vaga¬ 
bonds. ib. 

FREETIOED. 

Tlie gooiis of which larceny may be committed, 
ought to be no way annexed to the freehold. 

148. s. 34 


is forfeiture of goods and two years imprison¬ 
ment. 116 

B'‘ 16 Car. 2. c. 7. to use any fraud or unlawful 
device, in playing at any pastime,.or game, or 
by bearing a share in the stakes, or by bettiitg 
on the side of such as shall play, incurs h for¬ 
feiture of treble the value. 726 

Therefore it i.s no larceny at common law to steal By 9 Anne, c. 14. if any person shall, by any 


corn or grass growing, or apples on a tree, or 
lead on a church. ib. 

But by 43 Eliz. c. 7. to cut com or grain grow¬ 
ing, ^0 rob orchards, to break the fences or 
trees therein, to Uie intent to take the same, 
away, or to cut woods, underwoods, poles, Ac. | 
not being felony by the lates of' this realm, is j 
made punishable at discretion. 


fraud or shift, deceit, ill practice, &c. in play¬ 
ing at any of the games mentioned in the a.c*, 
or by bearing stakes, or by betting, &c. win any 
sum of money, or other valuable thing, on con¬ 
viction, by information indictment, he shall 
forfeit five times the A^alue, be deemed infa¬ 
mous, and suffer corporal piLishment, as in 
cases of perjury. 727 


165 

IBy 15 Car. 2. c. 2. the houses of such offenders The offence ofkeeping a common gaming-house. 

may be searcheil. 166 721.726 

By 1 Geo. 1. c. 48. to destroy any timber or The offence of excessive gaming. 729.733 

fruit-tree, i* fine and imprisonment. 327 The offence of illegal horse-racing. 748 

By 6 Geo. 1. c. 16. to destroy any wood sprigs, Gaming in public funds. 743 

GAOLER. 
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GAOLER. 

To threaten or assault a gaoler for keepi%g a pri¬ 
soner in safe custody, is a contempt of the law, 
and highly punishable by fine and imprison¬ 
ment. .jj 64. s. 14 

If a criminal, in endeavouring to break the gaol, 
assault his gaoler, he may be lawfully killed 
by him in the affray. 81. s. 13 

If a gaoler, by duress of imprisonment, compel 
a man to accuse an innocent person, whe, on 
his evidence, is condemn^ and executed, this 
is homicide in tlie gaoler.' 92. s. 7 

A gaoler knowing a prisoner ro be infected with 
an epidemical distemper, confines another pri¬ 
soner against his will in the same room will 
him, by which he catches the infection, and is 
suffered to continue there and die, this is a fe¬ 
lonious killing. 93. (N) 

So also to confine a prisoner in a damp room, 
denying him the conveniences which decency 
requires, by which filth he catches a distemper 
and dies, it is felonious, ib. (N 

By 14 Edw. 3. c. 10. if any gaoler or under- 
keeper, by duress, make any prisoner to be¬ 
come an appellcr, against his will, he is guilty 
of felony. 413 

It is immaterial whether the approvement be 
true or false, or whether the appellee be ac¬ 
quitted or condemned. ib. s. 2 


By 9 & 10 Will. 3. c,' 32. denying any one of 
the persons in the holy Trinity to be God, or 
maintaining that there are more Gods than 
one, &c. on conviction at Westminster or as¬ 
sizes, binders the offender incapable of any 
office for the first, disabled to sue, &c. for the 
second offence. 355. s. 13. 

[llcpealeil as to tlie Trinity, 53 Geo, 3: ch. 160. 

ib.m 

- GOLD. 

See Coin. 

Endeavours to find out the Philosopher’s Stone 
being found prejudicial, the 5 Hen. 4. c. 4. 
made it felony to use the craft of multiplica¬ 
tion, but is repealed by 1 Will. & Mary, c. 30. 

42 

By 8 & 9 Will. 3. c. 26. whoever shall blanch 
copper, &c. or deal in any malleable compo¬ 
sition or mixture of metal.s, which shall be 
heavier, and look and touch like standard gold, 
he shall be guilty of felony. 42, s. 14- 

Tlie standard of gold consists of two carats of 
copper melted with twenty-two carats of fine 
gold 43. s. 16. 

The king cannot by his prerogative alter the 
standuiri ib. 

GOLDSMITH. 

See Bullion, 


GARDENS, 

The offence of robbing orchards and gardens de¬ 
scribed. 166 

GAltxMENTS. 

By 6 Geo. 1. c. 23!- to assault any person in the 
public highway, with intent to spoil thei 
clothes or garments, is transportation for seven 
years. 114 

Cases decided by the twelve judges on the above 
statute. 115 

GATES. 

See Fencls. 

By 6 Geo. 1. whoever Shall breakdown the gates 
&e. of such places as the act describes, shall 
be committed to tlie house of correction, &c. 

355 

The punishment for destroying of turnpike gates. 

340 

Erecting a i^ew gate in a highway is a nuisance, 

• because it iirtercepts that fret;, open, and legal 
paSsage tlie people before enjoyed. 694. s. 9. 

But wfitreagate has continued time out of mind, 
it shall be intended that it Vas .set up at first 
by consent, or laying out the road, in which 
case the people never had a free passage. 146. 

A gate that is a common nuisance maybe pulled 
down by any person. 095. s. 12. 

'^D. 

All blasphemiel against God, as denying his 
being or providence, or reproaching Jesus 
Christ, or falsely pretending to extraordinary 
commissions from God, are high offences by 
the common law, punishable with fine, impri¬ 
sonment, and such infamous corporal punish¬ 
ment as the court shall direct. 358 


By G & 7 Will 3. c. 17. no molten silver shall 
be stamped, unless it be marked anAiatamoed 
at Goldsmith’s Hall, and certified under fthe 
hand of one of the wardens of tlie goldsmiths, 
that oatli hath been made by the owner and 
one credible witness that no part thereof was 
the current coin of the kingdom, nor the clip- ■ 
pings thereof, nor plate, &c. 38 

No broker, not being a trading goldsmith or re¬ 
finer of silver, shall buy or sell any bullion, on 
pain of six mouths imprisonment. 41 

GOOD BEHAVIOUR. 

See Behavioub, Surety, Kecoonizance. 

By 34 Edw. 3. c. 1. justices of peace are em¬ 
powered to restrain offenders, rioters, &c. and 
to take and arrest all those tliey found by in¬ 
dictment or suspicion, and put them in prison 
—and to fake of all tlicm that be not of good 
fame, sufficient surely and mainprise for their 
good behaviour. 485 

Persons of evil lame includes persons of scanda¬ 
lous behaviour in other re.spects than those re¬ 
lating to tlie peace. ib. a. 1 . 

V man may be bound to good behaviour for of- ^ 
fences contra bonos mores, as haunting bawdy 
houses witli women of bad fame; keeping bad 
women in one’s house; speaking contemptu¬ 
ously of a justice or a mayor, tliough not in 
the execution of office, and also of a constable 
in tlie execution of his office. ib, s. 2. 

But no one ought to be bound to good behaviour 
for rash, quarrelsome, or unmannerly words, 
unless they tend to break tlie peace or abuse 
the goveriiment. 486. s. 3. 

But there are no precise niles, and the magis¬ 
trate has a discretionary power. ib. 

• Surety 
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Suteqr may b* t^en of all he may justly suspeci fecture, mthin this realm, to the tree and first 
to be dcngeious, quurelsome, or scandalousi invei^tors. 638 

as those who sleep in the day md srake in Manufactures newly brought into the realm are 
the night, or keep suspicious company, re- within-this grant of privilege. 633. s. 32 


S Uted robbers, 8 cc. eaves droppers, common 
runkaids, and all persons whose conduc 
itfnders them of evil fame. 486. s. 3 

i variety « instances enumerated in which 
surety lor beb-viour has been taken, ib. noti$, 

GOVERNMENT. 


GRASS. 


ttjndera &em of evil fame. *• ® It is uo larceny, by the common law, to steal 

A variety « instances enumerated in which u,,, , i,„„ 


7 V -nsmnccs enumera^ in which ^orn or grass growing, but a bare trespass, 
surety for behaviour has been taken, tb. notu. o c oj t 

GOVERNMENT. ' GREAT SEAL. 

Contempts against the king’s government, c. 6 By 23 Edw. 3. c. 2-if a man do counterfeit the 

GRANARY " king’s great or <^irivy seal, he shall be guilty 

■ of high treason. 19. s. 48. 

By 11 Geo. 2. c. 22. whoever shall destroy any This extends to aiders and conseuters as well as 
store-house, granary, or other place where to actors. ib. s. 49. 

com shall be then kept, in order to be ex- But no attempt to counterfeit either of them will 
ported, or shall unlawfully enter any such amount to this crime. ib. s. 50 

S lace, and take and carry away any com^ Nor is fixing the great seal to a patent, without a 
our, meal, or grain tlierefeom, or shall throw warrant for so doing, high treason. 20. s. 51 
abroad or spoil the same, shall be transported Nor is any alteration of the matter of an instra- 


for seven years. 

GRAND JURY. 


ment to which the seal is affixed, a counter¬ 
feiting of it. 31. s. 52 


«_. _ • - j. . £ By 7 Anne, c. 31. to counterfeit the seals used 

The court may impose an immediate fine on a j, hi ,, 20 

person who refuses to give evidence before the 


grand jury concerning a crime. 65. s. 4. 
But an indictment of tmo counts, one for a riot, 


GUEST, 


indorsed by the jury ienoramus, the other for A guest who has a piece of plate set before him 
an assault returned biila vera, is good, Rex v. in an inn, may be guilty of felony in fraudu- 


an assault returned biila vera, is good, Rex v. 
Fieldhouse. 506 

•‘—-•grand Larceny. 

See Lahcenv. 

Grand larceny is a felonious and fraudulent 
taking and carrying aicay the mere personal 
goods of another, not from the person, nor out 
of his house, above the value of 12d. 142 

GRANT. 

SeeMoKOPOLV. 


'.X V. in an inn, may be guilty of felony in fraudu- 
506 lently taking it away. 144. (N) 

If an innkeeper refuse either to receive a travel¬ 
ler, as a guest, into his bouse, or to find him 
victuals or lodging, upon his tendering him a 
lent reasonable price for the same, he may be sued 
>nal by action for damages, anil also indicted and 

ent fined at the suit of the king. 714. s. 2 

142 And it is said that the constable may compel 
him to receive such guest. ib. 


SeeMoKOPOLv. GUDGEONS. 

All grants of monopolies relating to any known The usual nets for taking them may be used, 
trade are void by the ^mmon law. 624. s. 1. provided they are not used for fish prohibited 


trade are void by the ^mmon law. 624. s. 1. 
By the common law, the king’s grant to any 
particular corporetion of the sole importation 
. of any merchandize is void. 625 

Ibe grant of the sole engrossing of vritls and 
inventories in a spiritual court, or of tlie sole 


to be taken by such nets. 

GUINEA. 
See Coin. 


inventories in a spiritual court, or ot uie sole 

making of bills, pleas, and writs, in a court of. Hie -mpression of a guinea being made on a 
law, to any particular person, ’s void. *5. s. a. piece of hammered gold, not round, and in an 

A grant for the sole making, importing, and impassable state, is not a counterteiting of the 

selling of playing cards, is void. ib. s. 4. current coin. ’ 20 

Noting can exclude a subject from trade but an By 15 Geo. 2. c. 28. to wash, gild, or volour, 
• act of parliament. ' »6. (N) any lawful or counterfeit shilling, or a six- 


Ito the king may grant to any one the sole use pence, or add to or alter the impression of 

Vrf any art invented, or first brought into the eitlier side of such shilling or sixpence, with 

realm by the grantee. 628.8.21. intentto make the same resemble, or look like, 

I^kiittmaygranttopa rticular persons the sole or pass for, a guinea or a half-guinea, pr to 

' M some particular employments; as print- aid or counsel tlierein, ^c. is high treason, 
’ing the holy scriptures, law books, &c. ib. 26. s. 82 

31 Jat. 1. c. -3. all grants of monopolies are rfTTMPnwnwn' 

<*Klared void. 625 GUNPOWDER, 

persons aggrieved by such grants shall be By 21 Jac. 1. c. 3. against grants of monopolies, 
relieved. 637 it shall not extend to grants concerning dig- 

But, this statute shall not extend to grants of ging, making, or compounding of saltpetre or 

pffln’iege,.fer the term of fourteen years, for gunpowder, iue. 626. s. 10 

the st^wbriuj^ortnakingof any new manu- By 16 Car. 1. c. 21. aU penm may import, 

-4 midie, 










